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ACT:

U. P. Khandsari /Sugar (Levy) order 1981: Levy order-
Validity of Khandsari manufacturers ~required to surrender
50% of production-Fixation of price for Ilevy Kkhandsari
sugar - Whet her val i d-Whet her col ourabl e exerci se. of power.
The U. P. Khandsari Sugar (Levy) order, 1981 ‘issued in
exercise of powers under -section 3 of the ‘Essentia
Commodities Act, 1955, required Khandsari- manufacturing
units to surrender levy of 50% of the production by
sul phitation units in the first process. The balance 50%
with the total production by subsequent process was |eft
free to be sold in the open market by the manufacturing
units. The price fixed for the |levy Khandsari sugar was Rs.
320 per quintal.

HEADNOTE:
%

In awit petition, the petitioner challenged the price
fixation on the ground; that the State Governnent had not
taken into consideration the guidelines in-built in sub-
section 3C of section 3 of the Essential Commodities Act,
1955, that the levy order was unreasonable or excessive
restriction on the fundanental rights guaranteed under
Articles 19(1)(g) and 14 of the Constitution, and that the
levy was a colourable exercise of the power as'the State
CGovernment sold the levy sugar by public auction realising
| arge profit.

Dismissing the Wit Petition
N

HELD: 1.1 The Court does not act I|like a Chartered
Accountant nor acts |ike an Incone-Tax officer. The Court is
not concerned with any individual case of any particular
problem The Court only exam nes whet her the price
determ ned was with due regard to considerations provided by
the statute, and whether extraneous nmatters have been
excluded from determ nation. [580D E]

Union of India v. Cynanide India Ltd. AIR 1987 Sept. SC
180’ at 1805. foll owed.

1.2 The primary consideration in the fixation of price
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woul d be
578
the interest of consunmers rather than that of producers.
[ 581F]

Since the petitioners in the instant case, are allowed
to sell freely at any rate they like, the remaining 50% of

the Sugar (after excluding the 50% which they have to give
for levy) as also the produce by the second and third
process, the loss if any caused to the petitioners would be
mnimal . [581G

New | ndi a Sugar Works v. State of Uttar Pradesh & Os.,
[1981] 3 SCR 29, relied.

1.3 1t is clear fromthe Preanble, that the primry
obj ect of the Essential Comodities Act, 1955 was to contro
producti on, suppl y, and di stribution of essentia
comodities, and to make -such comodities available at a
reasonabl e price. ~The exercise provided under the Act was
intended ultimately to serve the interest of consuners. It
is fundanental” in the entire scheme of the Act. But then
the interest of the industry as a whol e cannot be |left out.
It is alsorequired to be borne in'mnd. The |levy price of
sugar should ensure reasonable return to the industry. That
is one of the qguidelines provided under sub-section 3C of
section 3 of the Act. But that does not nean that the
interest of producers should outweigh the interest of
consuners. It would be tilting the bal ance too nuch. [582C
Fl

1.4 There is no col ourabl e exercise of power. There was
every justification  for the sale by public auction. The
petitioner and some  other producers delivered inferior
quality of Khandsari, which was found to be unacceptable to
consuners at Fair Price Shops. The State of ficers
accordingly reported to the CGovernment, which ' issued
instructions to distribute the Ievy sugar liberally through
permts for marriages and religious functions. The
consumers, however, could not. come forward. The CGovernnent
then directed the disposal of levy sugar by public auction
It was not with a viewto earn profit, although incidentally
the Government nmde sone profit. The | evy sugar was brought
to public sale only to prevent deterioration when the
consumers refused to accept it. [583A-C

The Pani pat Co-operative Sugar mlls v. Union of India
[197312 SCR 860 and Anakapalle Coop. Agrl. & Industria
Society Ltd. v. Union of India & Os., [1973] 2 SCR 882,
referred to.

579

JUDGVMVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 7993 of 1982.

(Under Article 32 of the Constitution of India).

R K. Jain and R P. Singh for the Petitioner

Prithiviraj and Ms. Shobha Di kshit for Respondent Nos.
1 and 3 to 5.

Kul dip Singh, Additional Solicitor General, M. C V.
Subba Rao and B. Parthasarthy for Respondent No. 2.

The Judgnent of the Court was delivered by

JAGANNATHA SHETTY, J. This is a petition under Article
32 of the Constitution. The petitioner is engaged in the
manuf acture of Khandsari sugar. The petitioner challenges
the validity of the U P. Khandsari Sugar (Levy) order, 1981
("Levy order"). It was issued in exercise of powers under
Section 3 of the Essential Conmodities Act, 1955 by virtue
of delegation of power by the Central Governnent under
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Section 5 of the said Act. The | evy order requires Khandsari
manufacturing wunits to surrender levy of 50% of the
production by sulphitation units in the first process. The
bal ance 50% of that process with the total production by
subsequent processes was left free to be sold in the open
mar ket by the manufacturing units. The price fixed for the
| evy Khandsari sugar was Rs. 320 per quinta

The petitioner challenges the price fixation on the
ground that the State Governnent has not taken into
consideration the guidelines in-built in sub-section 3C of
section 3 of the Essential Commodities Act, 1955. The
petitioner alleges that the Ilevy order is unreasonable or
excessive restriction on the fundamental rights guaranteed
under Articles 19(1)(g) and 14 of the Constitution. It is
al so the case of the petitioner that the State Governnent
sold the | evy sugar by public auction realising large profit
and the levy therefore,~ was a colourable exercise of the
power .

Bef ore consi dering these contentions, we may start with
recent observation of o. Chinnappa Reddy, J. in Union of
India v. Cynamide India Ltd. AIR 1987 Sept. SC 1802 at 1805:

"Price fixation is neither the function nor the
forte of ‘the Court. W concern ourselves neither
with the’ policy nor with the rates. But we do not
totally deny ourselves the jurisdiction to inquire
into the question, in appropriate
580

proceedi ngs, whet her relevant considerations have
gone in and irrel evant consi derations kept out of
the determ nation of the price. For exanple, if
the | egislature has decreed the pricing policy and
prescribed the factors which should guide the
determ nation of the price, we wlt, if necessary,
inquire into the question whether the policy and
the factors are present to the mnd of the

authorities specifying the price. But our
exam nation wll stop there. W wll go no
further. W will not deluge ourselves wth nore

facts and figures. The ‘assenmbling of the raw
materials and the mechanics of the price fixation
are the concern of the executive and we |eave it
to them And, we wll not revaluate the
consi derations even if the prices are denmonstrably
injurious to sonme manufacturers or producers. The
Court will, of course, examine if ‘thereis any
hostile discrimnation. That is a different 'cup
of tea’ altogether."

This will be the paranetre and the Ilimtation of
inquiry by Courts whenever the price fixation of any
essential commodity is called into question. The Court does
not act like a Chartered accountant nor acts |ike an |Income-
Tax officer. The Court is not concerned with any individua
case or any particular problem The Court only examnes
whet her the price determined was wth due regard to
consi derations provided by the statute. And whet her
extraneous matters have been excl uded from determ nation

In the present case even this limted inquiry appears
to be unnecessary. The validity of the same |evy order was
the subject matter of decision of this Court in New India
Sugar Wrks v. State of Utar Pradesh & Os. | 1981] 3 SCR
29.

There Fazal Ali, J. who spoke for the Bench observed:

"It was next strongly contended that in fixation
of the price of |evy sugar the CGovernnent has not
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taken into consideration the fact that the
petitioners would wundergo a serious |oss because
the price would not be sufficient even to cover
their manufacturing cost. W are, however, unable
to agree with this argunment. The policy of price
control has for its domnant object equitable
distribution and availability of the commbdity at
fair price so as to benefit the consuners. It is
mani fest t hat i ndi vi dual i nterest, however ,
precious they may be nust yield to the |arger
i nterest of the
581
conmunity viz., in the instant case, the large
body of the consuners of sugar. In fact, even if
the petitioners have to bear sonme |oss there can
be no question of the restrictions inposed on the
petitioners being unreasonable. In Shree Meenaksh
MIlls ~Ltd. ~v. UOI. this Court observed as
f ol l'ows.
"If fair priceis to be fixed leaving a
reasonable margin® of profit, there is never
any question of infringment of fundanmental
right to carry on business by inmposing
reasonabl e restrictions.
In‘determning the reasonabl eness of a
restriction inposed by law in the field of
i ndustry, trade or comerce, it has to be
remenbered that the mere fact that sone of
those who are engaged in these are alleging
| oss after the inmposition of law wll not
render the | awunreasonabl e
(Enphasi s supplied).

Simlar view was taken by this Court in the case of
Prag lce and oil MIls & Anr. v. Union of India [ 1978] 3
SCR 293 where the Court speaking through Beg, C. J. oserved
as follows:

"It has also to be renmenbered that the object is
to secure equitable distribution and availability
at fair price so that it is the interest of the
consunmer and not of the producer which is the
determining factor in applying any objective tests
at any particular tine."

Inthis viewof the matter, the primary consideration
inthe fixation of price would be the interest of consuners
rather than that of the producers. Moreover, we think that
since the petitioners are allowed to sell freely at any rate
they like the remmining 50%of the sugar (after excluding
the 50% which they have to give for Ilevy) as also the
produce by the second and third process, the loss if any
caused to the petitioners would be m ninal.

M. RK Jain learned counsel for the petitioner
however, urged that the above case did not Ilay down the
correct law. He said that the primary consideration in the
fixation of price would not be the interest of consuners,
but to ensure a reasonable return to producers. That H
582
according to himthe law laid down by this Court in (i) The
Pani pat Co-operative Sugar MIIls v. Union of India [19731 2
SCR 860 and Anakapal | e Coop. Agrl. & Industrial Society Ltd.
V. Union of India & Ors., [ 1973] 2 SCR 882. Since these two
deci sions have not been referred to in the New India Sugar
Works case we should refer this case to a larger bench for
deci si on.

W do not think that the counsel is justified in his
submi ssion. W do not find any diversity of views taken in
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the aforesaid cases. Al those cases concerned wth the
price fixation of the essential commodity under the
essential Commmodities Act. The primary object of the Act was
to control the production supply and distribution of
essential commdities and to make such conmodities avail abl e
at a reasonable price. The Preanble of the Act nakes it
clear. It reads: "An Act to provide in the interest of the
general public, for the control of the production, supply
and distribution of, and trade and comerce in certain
comodities."”

The exercise provided under the Act was intended
ultimtely to serve the interest of consuners. It is
fundanental in the entire schene of the Act. But then, the
interest of the industry as a whole cannot be left out. It
is also required to be borne in mnd. The levy price of
sugar should ensure reasonable return to the industry. That
is one of the guidelines provided under sub-section 3C of
Section 3 of the Essential Commpdities Act. But that does
not mean ‘that the interest of producers should outweigh the
i nterest 'of ~ consuners. It would be tilting the bal ance too
much. Such_a contention _in our opinion, also runs afoul of
our earlier analysis.

It is true that  there is no express reference to
Pani pat and Anakapalle in the judgnent in New |India Sugar
Works. But the judgnent need not be a digest of cases. It
need not be witten like a thesis. The decision in New India
Sugar Wrks may be brief, but not l'ess predictable on the
principles of Panipat and Anakapal | e. There this Court found
the levy price reasonable even fromthe point of view of the
industry. This Court took into-consideration the liberty
reserved to nmanufacturers to sell freely 50%of the Sugar
manuf actured and also 100% of the produce by 2nd and 3rd
processes. This Court was of opinion that by such a free
sal e the industry could get reasonable return. W agree with
this conclusion and see no reason for reconsideration.

As to the grievance of the petitioner that the State
has nade
583
profit by the sale of Khandsari sugar at public auction, we
perused the counter affidavit of the State. W do not find
any col ourable exercise of the power. There was every
justification for the sale by public auction. It has been
stated that the petitioner and sone other producers
delivered inferior quality of Khandsari. That was found to
be unacceptable to consuners at Fair Price Shops. The State
of ficers accordingly reported to the CGovernnent. The
Covernment issued instructions to distribute thelevy sugar
liberally through permts for marriages and religious
functions. The consuners, however, could not cone forward.
The Governnent then directed the disposal of |evy sugar by
public auction. It was not with a view to earn profit
al though incidentally the Governnent mnade sone profit. The
| evy sugar was brought to public sale only to prevent
deterioration when the consunmers refused to accept it. W
have no reason to doubt the explanation given by the State
Gover nment .

In the result, the Wit Petition fails and is disnissed
with costs.

N. P. V. Petition dism ssed.
584




