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ACT:

Land Acqusition-State property-Coal bearing areasAcqui sition
by Union of India-Parlianent, power to enact! |awlndian
Constitution, if not federal-Sovereignty, if lies in States
al so- Fundanmental rights, whether can be clainmed by ~ States-
"Person" and "Property", Connotation of-Coal Bearing Areas
(Acquisition and Developnent) Act, 1957 (XX of \ 1957)-
Constitution of India, Arts. 13, 31, 73, 162, 245, 246, 248,
249, 254, 294, 298, Seventh schedule, List | Entries 52, 54,
97, List Il Entries 23, 24, List Ill Entry 42

HEADNOTE

Under the Coal Bearing Areas (Acquisition and Devel op. nent)
Act, 1957, enacted by Parliament, the Union of India
proposed to acquire certain coal bearing areas in the State
of West Bengal. The State filed a suit contending that the
Act did not apply to lands vested in or owned by the State
and that if it applied to such [ ands the Act was beyond the
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| egi sl ative conpetence of Parliament.
Hel d, (per Sinha C J., |Inmam Shah, Ayyangar and

Mudhol kar, JJ.), that wupon a proper interpretation of the
rel evant

372
provisions of the Act it was clear that the Act applied al so
to coal bearing areas vested in or owned by the State. The

preanmble of the Act did not support the argunent that the
Act was intended to acquire only the rights of individuals
and not those of the States in coal bearing areas. Though
t he statement of bjects and Reasons support ed t he
contention of the State it could not be used to determne
the true neaning and effect of the substantive provisions of
the Act.

Held, further, (per Sinha C. J., Iman, Shah, Ayyangar and
Mudhol kar JJ. Subba Rao J., contral, that the Coal Bearing
Areas (Acquisition-and Devel opment) Act, 1957, is not ultra
vires the powers of Parlianent and is valid. Under Entry 42
of List /Ill of the Seventh Schedule to the Constitution
Parlianment “is conmpetent to nake a law for the acquisition
for the property of a State.

The Constitution of India is not truly Federal in character.
The basis of distribution of powers between the Union and
States is that only those powers which are concerned wth
the regulation of local problens are vested in the States
and the residue specially those which tend to maintain the
econom ¢ industrial and comrercial unity of the country are
left to the Union. It is not correct to say that fal
sovereignty is vested in the States. Parlianent which is
conpetent to destory a State cannot be held, on the theory
of absolute sovereignty of the States, to be inconpetent to
acquire by legislation the property owned by the  States.
Even if the Constitution were held to be a Federation and
the States regarded qua the Union as sovereign, the power of
the Union to legislate in respect of the property situate in
the States would rermain unrestricted. The power of
Parlianment conferred by Entry 42, (List Ill, as accessory to
the effectuation of the power under Entries 52 and 54, List
I, is not restricted by any provi. sion of the Constitution
and is capabl e of being exercised in respect of the property
of the States al so.

Fromthe fact that Art. 294 vests the property in the States
and that Art. 298 enpowers the States to transfer the
property it does not follow that the property of the States
cannot be acquired wthout a constitutional ~ anendnent,
Article 294 does not contain any prohibition against the
transfer of property of the States and if the property is
capable of being transferred by the State it is capable of
bei ng acqui r ed.

Under s. 127 of the Government of India Act, 1933, the
Central Governnent could require the Province to- acquire
| and
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on behalf of the Federation if it was private land and to
transfer it to the Federation if it was land belonging to
the Province, and the Provincial Governnent had no option
but to conmply with the direction. It was not considered an
infraction of Provincial autonomy to vest such a power in
the Central Governnent. Absence of a similar provision in
the present Constitution nmade no difference. Under the
Government of India Act the power to conpulsorily acquire
property was exclusively vested in the Provinces but under
the Constitution the Union al so has that power.

If the other provisions of the Constitution in terms of
sufficient anplitude confer power for naking laws for
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acquiring State property, the power cannot be defeated
because the express power to acquire property generally does
not specifically and in ternms refer to State property.
Power to acquire and requisition property can be exercised,
concurrently by the Union and the States but on that account
there can be no conflict in the exercise of the power as
such a conflict is prevented by Arts. 31 (3) and 254.

Under the Constitution fundanental rights can be cl ai ned not
only by individuals and corporations but in sone cases by
the State also. Property vested in the States may not be
acquired wunder a | aw made under Entry 42, List 11, unless
the law conplies with the requirenments of Art. 31.

The rule that the State i's not bound, unless it is expressly
naned or by necessary inplication in a statute is one of
i nterpretation. In interpreting a constitutional docunent
provisions conferring |egislative power must normally be
interpreted liberally and in their w dest anplitude. There
i s no indication in the Constitution that the wor d
"property” in Entry 42 of List'Ill is to be wunderstood in
any restricted sense; it nust accordingly be held to include
property belonging to the States al so.

Per Subba Rao, J.-The inpugned Act in so far as it confers a
power on the Union to acquire |ands owned by the States,
i ncluding coal m nes and coal bearing lands is ultra vires.
Under the Constitutionof India the political sovereignty is
di vided between the constitutional entities, that is, the
Union and the States, who are juristic personalities
possessi ng properties and functioning through t he
instrumentalities created by the Constitution. - The Indian
Constitution accepts the federal concept and distributes the
sovereign powers between the coordinate constitutiona

entities, nanely, the Union and the
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states. This concept inplies that one cannot encroach upon
the governmental functions or instrumentalities of the other
unl ess the Constitution provides for such interference. The
legislative fields allotted to the units cover subjects for
legislation and they do not deal wth the relationship
between the coordinate units functioning in their allotted
fields. This is regulated by other  provisions of the
Constitution and their is no provision Wich enables one
unit to take away the property of another except by
agreenent .

The power to acquire the property of a citizen for a public

Pur pose is one of the inplied powers of- the  sovereign.
Under the | ndian Constitution that Sovereign power is
di vided between the Union and the States. It is  -inplicit

in the power of acquisition by a sovercign that it _ rnust
relate only to property of the governed. for a sovereign
cannot acquire its own property.

It is also inmplicit inthe concept of acquisition and
requi sition that they shall be for public purpose on paynent

of conpensati on. Tile word "person" in Art. 31 does not
include "State"; if Entry 42 were to enpower Parlianent to
acquire the property of a State, the State would not have
the protection of Art. 3-1 which is available to all other
per sons. Therefore, Entry 42 List Ill does not authorise

either Parliament or a State Legislature to nake. a law for
the acquisition of the property of the other

Nor do the residuary Art. 248 and Entry 97 List | confer any
power on Parlianent to acquire the property of a State. The
residuary legislative field cannot possibly cover inter-
State relation, for that matter is not distributed between
the Union and the States by way of |egislative Lists. VWhen
a specific provision is made for acquisition of property, it
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would be incongruous to confine that Entry to properties
other than those of the States and to resort to the
residuary power for acquiring the property of the States.
Further the anomaly of the Union acquiring the property of
the States without conpensation would still remain.

Neither Entry 24 of List Il nor Entry 52 of List | enpo.
wers a State Legislature before Parlianent nade a | aw decl a-
ring that the control of a particular industry by the Union
is expedient in the public interest or the Parliament, after
such declaration, to make such a law for acquisition of
State lands, for they deal only with the regulation of an
existing industry or an industry that may be started
subsequently, but not wi th acquisition of |ands.

375

Act 12 of 1952 and Act 67 of 1957 deal only wth the
regul ation of mnes an3 further the declarations contained
in the said Acts are expressly confined to the extent of the
regul ation pr ovi ded t her eunder and, t her ef ore, the
decl arati ons therein could not be relied upon to sustain the
validity ‘of 'the Act.

No inspiration can be drawn fromforeign constitutions or
deci si ons made thereunder in construing t he express
provisions of our Constitution in the context of its
different set up. The property of the states can be
acquired by the Union only by agreenent.

JUDGVENT:

ORIG@ NAL JURI SDICTION : - Suit No. 1 of 1961.

S. M  Bose,, Advocate-General for the State of West
Bengal, B. Sen, S. C Bose, Mlon K Bunerjee, P. K
Chatterjee, and P. K Bose, for the plaintiff.

M C. Setalvad, Attorney-General for india, H N. | Sanyal ,
Additional Solicitor General of India, Bishan Narain, N. S
Bindra and R H. Dhebar, for the defendant.

B. N. Seib and I. N. Shroff, for the Intervener No. 1.

S. M Sikri, Advocate-General for the State of Punjab, R
Ganapathy lyer and P. D. Menon, for Intervener No. 2.

B. C. Barua, Advocate-GCeneral for the State of Assam and
Naunit Lal, for the Intervener No. 3.

Di nabandhu Sahu, Advocate-General for the State of Oissa,
B. K P. Sinha and P. D. Ale on, for the Intervener No. 4.
A Ranganadhan Chetty and A. V. Rangam for Intervener No.

5.

Lal. Narayan Sinha, and D. Goburdhan, for I'ntervener No. 6.
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K. S. Hajela and C. P. Lal, for Intervener No. 7.

P. D. Xenon, for Intervener No. 8.

S. M Sikri, Advocate-Ceneral for State of Punjab, and P
D. Xenon, for Intervener No. 9.

G S. Pathak, N. S. Bindra and R H Dhebar, for |ntervener
No. 10.

1962. Decenber 21. The Judgment of Sinha, C J., I'mam
Shah, Ayyangar and Mudhol kar, JJ., was delivered by Sinha,
C. J., Subba Rao, J., delivered a separate judgnent.

SINHA, C J.-This is a suit by the State of Wst Benga
agai nst the Union of India for a declaration that Parlianent
is not competent to meke a law authorising the Union
CGovernment to acquire land and rights in or over |and, which
are vested in a State, and that the Coal Bearing Areas
(Acqui sition and Devel opnent) Act (XX of 1957) - whi ch
hereinafter wll be referred to as the Act-enacted by the
Parliament, and particularly ss. 4 and 7 thereof, were ultra
vires the | egislative conpetance of Parlianent, as also for
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an injunction restraining the defendant from proceeding
under the provisions of these sections of the Act in respect
of the coal bearing lands vested in the plaintiff. As wll
presently appear, the suit raises questions of great public
i mportance, bearing on the interpretation of quite a |arge
nunber of the Articles of the Constitution. In view of the
i nportance of the questions raised in this [litigation

notices were issued by this Court to all the Advocates-
CGeneral of the States of India. In pursuance of that
notice, the States of Assam Bihar, CGujarat, Madras, Oissa,
Punj ab, Rajasthan and Uttar Pradesh have appeared, either
through their respective AdvocatesGeneral or through other

Counsel . The National Coal Devel opment Corporation Ltd.,
with its head
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of fice at Ranchi in Bihar, has also intervened in view of a
pending litigation between it as one of the defendants and

the State of West Bengal as the plaintiff. W have heard
counsel for the parties at great |ength.

The Plaint~ is founded on the follow ng allegations. The
plaintiff is a State, specified in the First Schedul e of the
Constitution,, as formng part of India which is a Union of
St at es. By virtue of Art: 294 of the Constitution, al
property and assets in \Wst Bengal, which were vested in His
Maj esty for the purposes of the Governnent of the Province
of Bengal becane vested in the State of Wst Bengal for the

purpose of the State. The State of Wst Bengal, in exercise
of its exclusive |egislative powers, enacted the West Benga
Estates Acquisition “Act, 1954 (W B. 1 of  1954). By
notification issued under the Act, as amended, all estates

and rights of internediaries and Ryots vested in the State
for the purposes of Government, free  from encunbrances,

together with rights in the sub-soil, including mnes and
m neral s. The Parliament enacted the i mpugned Act
authorising the Union of India to acquire any land or any
right in or over land, in any part of India. In exercise of

its powers under the Act, theUnion of India, by two
notifications dated Septenber 21, 1959 and January '8, /1960,
has expressed its intention to prospect for ~coal |ying
within the lands which are vested in the plaintiff, as
aforesaid. Disputes and differences have arisen between the
plaintiff and the defendant as to the —conpetence of
Parliament to enact the Act and its power to acquire the
property of the plaintiff, which is a sovereign authority.
In paragraph 9 of the Plaint, a controversy had been raised
as to whether or not the proposed acquisition was for a
public purpose, but at the actual hearing of the case, the
| ear ned Advocat eGeneral of Bengal w thdrew that | contention
and, therefore, that issue is no nore a live one.. Notice
378
under s. 80 of the Code of Civil Procedure is saidto have
been duly served.
The Witten Statenent of the defendant does not deny the
all egations of fact nade in the Plaint, but denies the
correctness of each and all the subnmissions or Ilega
contentions as to the legislative conpetence of Parlianent
to enact the Act and as to the power of the defendant to
acquire any property of a State. It is also denied that the
State of Wst Bengal is a sovereign authority. The
followi ng statement in paragraph 12 of the Witten Statenent
brings out the policy underlying the enactnment in question :
"The defendant states that it is in the public
interest that there should be a planned and
rapid industrialization of the country. For
such rapid and planned industrialization, it
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It wll
guestion
depends

is essential that the production of coa
should be greatly increased as coal is the
basi c essential for industries. Regulation of
nm nes and mneral devel opment under t he
control of the Union has been declared by
Parliament by law to be expedient in the
public interest. It is submtted that in the
ci rcunst ances, the acquisition of coal bearing
areas by the Union is necessary for the
regul ation of mines and nineral devel opnent
and for increased production of coal in the
public interest. The defendant will rely on
documents a |list whereof is hereto annexed."
On those pleadings, the follow ng i ssues were
rai sed

1. Wet her Parlianment has |egislative conpe
tence to enact a law for compul sory acqui-
si-tion by the Union of Iland and ot her
properties vested in or owned by the State as
al leged in para 8 of the plaint ?

379

2. Whether the State of West Bengal is a
sovereign authority as alleged in para 8 of
the plaint ?

3. Whet her assuming that the State of West
Bengal /is a sovereign authority, Parlianent is
entitled to enact a law for conpul sory
acqui'sition of its | ands and properties ?

4. Whet her the Act or any of its provisions
are ultra vires the | egislative competence of
Parl i ament- ?

5. Whet her the plaintiff is entitled to any
relief and if so, what relief ?

After t he arguments on behal f of t he
plaintiff, and of the States in support of the
plaintiff, had been finished, application was
nmade for anendnent of the plaint praying that
the following paragraph nay be added as
par agraph 9A, which is as follows :-
"Alternatively the plaintiff submts that the
Coal Bearing Areas (Acquisition and Devel op-
ment) Act (Act XX of -1957) on its true cons-
truction does not apply to the lands vested in
or owned by the Plaintiff the State ~of West
Bengal . Further the notifications purported
to have been issued under the said Act are
void and of no effect.”

At the request of the |earned Attorney-Cenera
a short adjournnment was granted to consider
t he position as to whether or not t he
amendnment sought shoul d be opposed on behal f
of the defendant. As the anmendnment sought was
not opposed, it was granted and an additiona
i ssue was raised in these terns :

"Whet her Act XX of 1957 on its true construc-
tion applies to |lands vested in or owned by
the Plaintiff State?

thus appear that the parties are not at issue on any
of fact, and the determ nation of the controversy
entirely wupon the interpretation of the relevant

provi sions of the Constitution, and the scope and effect of

the Act.
i ssues joined between the parties are mainly two, (1)

The

whet her on a true construction of the provisions of the Act,
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they apply to |l ands vested in or owned by the plaintiff; and
(2) If this is answered in the affirmative whether there was
| egi sl ative conpetence in Parlianment to enact the inmpunged
statute. The scope and effect of the Act is the nost
i mportant question for determ nation, in the first instance,
because the determ nation of that question will affect the
anbit of the discussion on the second question. As already
i ndi cated, when the case was opened for the first tine by
the | earned Advocate- General of Bengal, he proceeded on the
basis that the Act purported to acquire the interests of the
State, and nade his further submission to the effect that
Parliament had no conpetence to pass an Act which had the
effect of affecting or acquiring the interest of the State.
But later he also took up the alternative position that the
Act, on its true construction, did not affect the interests
or property of the State. The other States which have
entered appearance, through their respective counsel, have
supported this ~stand of the plaintiff and have | aid
particul ar enphasis on those provisions of the Act which
they cont'end, support their contention that the Act did not
intend to-acquire or in any way affect the interests of the
St at es. In this connection, the argunents began by naking
pointed reference to the following paragraphs in t he
Statement of bjects and Reasons, set out at pages 16-17 of
t he Paper Book :
"According to the Industrial Policy Resolution
of 1956 the future developnment -of coal is the
responsibility of the State. All new units in
381
the coal industry will be set up only by the
State save in-exceptional ~circunstances as
laid down in the Resol ution
The production of coal in Indiain 1953 was 38 million tons
and the target for production for the Second Five-Year Plan
has been fixed at 60 million tons per annum It has been
deci ded that out of the additional production of 22 million
tons per annum envi saged. the public sector should produce
an additional 12 mllion tons per annum the bal ance '/ being
allocated to the private industry for production from
existing collieries and i mredi atel y conti guous areas.
Qut of the additional 12 nmillion tons in the public sector,
the bulk (10 mllion tons per annunm) wll have to be raised
by the developnment of new coal fields, such as Korba,
Karanpura, Kathara and Jhilimli and Bisranpur. Very nearly
all the coal bearing areas however are covered by _mning
| eases held by private persons or prospecting licencees
which carry a right to mining |l ease. Hence it is proposed
to take power to acquire unworked coal bearing areas covered
by private |eases or prospecting |icencees which are  found
surplus to the production required in the private sector and
to work these areas as | essees of the State Government.
Wth the acquisition of zam ndari rights by the the State
CGovernments, the rights in nminerals are now vested in al
areas in the State Governnents, and it is not appropriate to
use the Land Acquisition Act, 1891, for the acquisition  of
m neral rights', particularly because the Central Governnent
does not intend to acquire the proprietary rights vested in
the States. There is no other existing Central or State
Legi sl ati on under which the Governnent has powers to acquire
i Mmedi ately the | essee’s rights over the coal bearing areas
acquired by Government for the
382
additional coal production. It is accordingly considered
necessary to take powers by fresh legislation to acquire the
| essees” rights over unworked coal -bearing areas on paynent
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of reasonable conpensation to the |essees, and without
affecting the State Governnent rights as owner of the
mnerals or the royalty payable to the State Governnent on
m neral s.

The Bill provides for paynent of reasonabl e conpensation for
the acquisition of the rights of prospecting |licencees and
m ning | essees.”

Besi des setting out the policy of the State in the matter of
coal mning industry and the actual state of affairs in
relation thereto, the Statement of objects and Reasons
contains the crucial words on which particular reliance was

placed on behalf of the States, "because the Centra
Government does not intend to acquire the proprietary rights
vested in the States........ and, "without affecting the
State Governnment rights as owners." It is however well-
settled t hat the ~Statenment of Objects and Reasons
acconpanying a bill, when introduced in Parliament, cannot

be used to determine the true meaning and effect of the
substantive provisions of the statute. They cannot be used
except for the limted purpose. of understanding t he
background and the antecedent state of affairs leading up to
the legislation. But we cannot use this statement as an aid
to the construction of the enactnment or to. show that the
| egislature did not intend to acquire the proprietary rights
vested in the Stateor in any way to affect the State
CGovernments’ rights as owners of minerals. = A statute, as
passed by Parliament, is the expression of the collective
intention of the legislature as a whole, and any statenent
made by an individual, albeit a Mnister, of the intention
and objects of the Act cannot be used to  cut . down the
generality of the words used in the statute.
It was then contended that the preanbl e of the
883
Act was the key to the understanding of the scope and
provisions of the statute. The preanble is in these words :
"An act to establish in the economc interest
of India greater public control over the coa
m ning industry and its devel opnent by provid-
ing for the acquisition by the state of
unwor ked | and containing or likely to contain
coal deposits or of rights in or ~over such
land, for the extinguishment or nodification
of such rights accruing by virtue of any
agreenment, |ease, licence or otherw se, —and
for matters connected therewith."
Particular stress was laid on the last two lines  of the
preanbl e, showing that only rights "accruing by ~virtue of
any agreenment, |ease, |l|icence or otherw se™ (were being
sought to be extinguished or nodified by the provisions of
the Act. But this argurment omts to take note of the /words
of the previous clause in the preanble which has “reference
to the fact that the Act also was nmeant for "acquisition by
the state of unworked | ands containing or likely to contain
coal deposits."” Before proceeding to deal wth the nmain
argunents it is necessary to advert to a subm ssion of the
| ear ned Advocat e-CGeneral of Bengal that the reference to the
"State" in the words "acquisition by the State" occurring in
the preanbl e was a reference to the " St at es” as
di stingui shed fromthe union. This contention has only to
-be mentioned to be rejected as the entire object and
pur pose of the inpugned Act was to vest powers in the Union
Government to work coal nmines and in that context the word
"State" could obviously refer only to the Union Governnent.
The preanble, therefore, does not support the argunent that
the Act was intended to acquire only the rights of
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i ndividuals, derived fromprospecting |icences or based on
| eases, and to exclude fromthe

384

purview of the Act the rights of States in coal-bearing
| ands. Section 4, relating to the issue of a prelimnary
notification of the intention to prospect for coal in any
gi ven area, nwmkes reference to "lands", wthout any

qualifications, and s. 6, which is consequential’ upon s. 4
lays down the effect of such notification on prospecting
licences and nmining | eases. Section 7 also speaks of giving
notice of the Governnent’s intention to acquire the whole or
any part of the land, notified as aforesaid. or any rights
in or over such land. Section 9, which provides for a
decl aration of acquisition has also used t he samne
expression, "any land or any rights in or over such |and."
The proviso to s. 9, whichis.in these terns
"Provided that, where the declaration relates
to” any land or to any rights in or over |and
belonging to a State Governnent which has or
have not been leased out, no such declaration
shal | be nade except after previ ous
consul tation with the State Governnent"
is very inmportant in this connection. This proviso for the
first time makes specific reference to any land or to any
rights in or over /land "belonging to a 'State Governnent."
Section 9A authorises the Central Governnent to dispense
with the necessity of conplying. with the provisions of s.
8, which provides for hearing any objections raised to the
proposal to acquire any |land which is notified under s. 7 as
the subj ect-matter of acquisition. Odinarily, if a
notification is nade by the Central Governnent of its
intention to acquire of the whole or any part of the |land or
of any right in or over land, notified under s. 4, it is
open to any person interested in the land to object to the
acqui sition of the whole or any, part of the land or of any
rights in or over such land. |[If any such objection is
rai sed, an opportunity has to be/given for hearing such an
obj ection or

385
obj ections, by the "conpetent authority." But under s. 9-A
the Central Government, if it is satisfied that it is

necessary to acquire inmediately the whole or any part  of
the land, or any rights in or over such land, nmay direct
that s. 8 shall not come into operation, and, therefore, ~no
proceedi ngs thereunder would be entertainable. ~Section 10
| ays down the consequences of the notification of
decl aration of acquisition under s. 9. On such a declaration
the land, or the rights in or over the land, shall vest in
the Central Governnent, free fromall encum brances, and
under sub-section (2) where the rights acquired happen to
have been granted under a mning lease by ‘a State
Governnment, the Central CGovernnent shall be deemed to have
become the |lessee of the State CGovernment. A good deal of
argunent was addressed to us as to the significance of the
provision, contained ins. 10 (2) of the Act. They will - be
dealt with later in the course of this judgnent. But it 1is
open to CGovernment to direct by an order in witing that the
land or the rights in or over the land, instead of vesting

in the Central Government under s. 10 shall wvest in a
CGover nment Company, which has expressed its willingness to

conply with the terms and conditions inposed by the Centra
Gover nient . A ' Government Company neans a company as

defined in s. 617 of the Conpanies Act, 1956. |In the case
where the land or the rights in or over the I|and becone
vested in a Covernnent Conpany, under s. 11 (1), that
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conpany shall be deened to have becone a | essee of the State
CGovernment, as if the Conpany had been granted the mining
| ease by the State CGovernment. under the Mneral Concession
Rul es. Conpensation under the Act on account of prospecting
licences ceasing to have effect, or the rights under a
m ni ng | ease having been. acquired, or for any |and acquired
under s. 9, has been provided for and the rules lay down the

procedure for determ ning such conpensation, in s. 13. It
is clear on a reading of the provisions for
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conpensation in that section that no conpensati on has been
provi ded for in respect of mnerals I yi ng unwor ked
under gr ound. Section 14 to 17 lay down the nethod of

det erm ni ng conpensati on and other cognate matters relating
to paynment of conpensation.  The rest of the provisions of
the Act do not bear on the present controversy and,
therefore, need not be adverted to.

On a bare reading of the provisions of the Act, the
expression "any land" or "any rights in or over such |and"
woul d appear to cover every interest regardless of the
person or_ authority who owns them including those of a
State Government. But it has been argued that on a close
exam nation of the provisions aforesaid of the Act and
keeping certain general principles of interpretation of
Statutes in view, the conclusion follows that the Act does
not cover any property or interest in or over |and bel onging
to a State Governnent. W have already -indicated that
neither the statement of objects and reasons nor the
preanbl e are of any help to the plaintiff or to States which
have intervened and have cl ai med that any property bel ongi ng
to a State Governnent is outside the scope and effect of the
Act .

Beari ng in mnd that the words used in s. 4 are
conprehensive and unrestricted and apt to include in  their
sweep |l ands "belonging to a State" and that the reference in
s. 7 is to lands which are notified under s. 4 (1), we shal
now turn to the argunents bearing upon the interpretation of
certain specific provisions which are however clainmed to
suggest an opposite conclusion. Firstly, it is-urged that
"any person" wused ins. 8 could not be interpreted as
including a State. This argument is bound up with the ot her
argunent relating to the conmpetence of Parlianent to

| egislate in respect of property belong, ing to a State. It
will, therefore, be convenient to dea
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with this argument along with that topic, It is enough to
point out here that the explanationto s. 8 (1), and
particularly the words "undertaken by the Central Governnent
or by any other person’ Wuld | end support to the argunent
of the learned AttorneyGeneral that the word "Person” has
been used in the generic sense of including both a- natura
person and a juristic person. Secondly, it "as argued wth
reference to the words of the proviso to s. 9 (1) that where
the Act intended to nmake any nention of a State Covernnent,
it had done so specifically as in ss. 9, 10, 11 and 18 of
the Act, and that, therefore, the substantive provisions of
the Act were. not intended to apply to any rights or
interest vested in a State Governnent. The argunent is
pl ausi bl e but not sound. Section 9 is the effective section
of the Act, which provides that after the Central Governnent
has investigated the prospect of obtaining coal, after the
issue of a notification under s. 4, and after notifying its
intention to acquire the land covered by the notification
under, s. 7, and after disposing of objections, if any,
under s. 8, the Central CGovernment has to make the necessary
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declaration that that |and should be acquired. The proviso
to s. 9 (1) only requires consultation with the concerned
State Government where it is the owner of the land, or has
any interest in or over such land. It has rightly been
poi nted out on behalf of the Central CGovernment that if the
right or interest of a State Governnment were not involved in
the acquisition, it would be wholly unnecessary to nmake any
reference to the State Government concerned. It was urged
that wunless "lands belonging to a State Governnent” or in
which a State CGovernment has an interest in or over such
l and, were within the operative words of the main provisions
ins. 9 (1), it would be nmeaningless to Make a provision for
the consultation referred to in the proviso. W see force
in this subm ssion. The consultation wth the State
CGovernment is made a condition precedent to the declaration
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to be nade by the Central Government in respect of the
proposed acqui sition. ~ But consultation does not necessarily
nmean consent,”  though ordinarily consultation between two
governments-or two public authorities would signify the co-
operation-_and willingness to accede to the proposal s
situation which is not contenplated with reference to the
interests of private persons.

On the question of the proper interpretation of the proviso
tos. 9 (1), a Dunber of readings were suggested, which went
to the length of not only rewiting the 'section but of
addi ng words which were not there so as to make the proviso
mean what on its plain reading it cannot. W are not,
therefore, inclined 'seriously ‘to exam ne those severa

alternative readings of this part of the section.  Simlarly
the provisions of s. 10 (2) were pressed in aid of the
construction suggested on behalf of the plaintiff and the
other intervening States, that the interests of ‘a State
Governnment were not within the purviewof the Act. Thi s
argument is based on the consideration that if rights or
interests of a State Governnment were also within the purview
of the Act, it would be nmeaningless to provide that the
Central CGovernnent or a CGovernnent Conmpany, as contenpl ated
by s. 11, should be deened to be the | essee of “the State
CGovernment in respect of the rights acquired. W are unable
to acceeds to this construction. Sections 10 (2) and 11
have particul ar reference to those cases where the property
acquired consists of rights under any mning |l eases granted
by a State Governnent. Apart fromthe kind of property
contenplated by ss. 10 (2) and 11 (2), as aforesaid, ~there
may be ot her kinds of property acquired, e. g.  coal-bearing
land, in which the entirety of the interest is vested in a
State Government. In such cases, there would be no question
of the Central Governnent or a Governnent Conpany becom ng
or being deened to becone a |l essee of a State Government.
Ref erence was made
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to s. IS but the nention of a "State Governnment" in the
section is consequential upon the provisions of ss. 10 -and
11, that is to say, where the Central Governnent or_ a
CGover nment Conpany has, by operation of those provisions of
the Act, become the | essee of a State CGovernnent. In the
case of any differences between the Central Governnent and a
State CGovernnent on the question of how prospecting is to be
done or of how far the m neral Concession Rules shall be
observed, is, by virtue of this section, to be resolved by
arbitration or in such other manner as the Governnents
concerned may deci de.

It wll thus appear that on a proper interpretation of the
rel evant provisions of the Act, it cannot be said that
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either in express terns or by necessary inplication the
provi sions of the Act are inplacable to rights or interests
of a State Governnment or that such |ands are excluded. It
is plain that the Act is intended to cover land or rights in
or over land belonging either to an individual or to a
juristic person. Such |land may conprise not only surface
rights but also mneral rights. The land to be acquired by
the Central Govt. nmight be virgin soil unencunbered by any
prospecting licences or mining |l eases granted bv the State
or by an internediary, using the expression to nean al
interests belowthe State. Such an interest as aforesaid
may be vested in a State or different interests may be
vested in different persons by virtue of |eases or licences
granted by proprietors in pernmanently settled States or by
tenure-hol ders who have expressly obtained mning rights.
The Act, therefore, had to use the conpendious |anguage
"“land or any interest in or over land" to cover all those
diverse rights and interests which the Central Govt. would
be interested to acquire in order to have a free hand in
devel oping “the |- and for coal mning in the public sector,
as it is-called. The Act nay have been nore artistically
drafted but construing it as it is, we have no doubt that
390

Parliament intended to acquire all rights and interests in
coal bearing land'with a viewto prospecting for coal and
for exploiting coal-bearing mnes. It nust, therefore, be
hel d t hat the | suppl enentary issue as regards t he
interpretation of the Act joined between the parties as a
result of the anendnent of the plaint nust  be decided
agai nst the plaintiff:

Starting wth the position that on a true construction of
the relevant provisions of the Act, the rights and interests
of a State CGovernment in coal bearing land had not been
excluded fromthe operation of the Act, either in @ express
terns or by necessary inplication, the next question that
arises for consideration is the first issue which covers
issues 3 and 4 also. The conpetence of Parlianment to enact
the Act has to be deternmined with reference to  specific
provi sions of the Constitution, with particular reference to
the entries in the Seventh Schedul eList | and List [11.

By Entry 42 in List Ill of the Seventh Schedule to the
Constitution read with Art. 246 (3) power to legislate in
respect of acquisition and requisition of property is
conferrcd upon the Parliament as well as the State
Legi slatures, Prina facie, this power nay be exercised by
the Parliament in respect of all property, privately owened
or State owned. But on behalf of the State of Wst Benga
and sone of the intervening States it was submitted that the
very nature of the right in property vested in the State for
government al purposes inposed a limtation upon the exercise
of the Pocwer of the Union Parlianent, affecting State
owned property. On behalf of the State of Punj ab- one of
the intervening States-it was urged that if acquisition
of property was necessarily incidedtal to the effective
exercise of power by Parlianent in respect of any of the
entries in Lists | and 111, the Parlianent may |l egislate so
as to affect title of the State to property vested in it
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provided it does not interfere with the |egislative power of
the State.

Di verse reasons were suggested at the Bar in support of the
plea that the State property was not subject to the exercise
of legislative powers of the Parlianent. They may be
grouped under the foll owi ng heads

(1) The Constitution having adopted the federal principle
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of governnent the States share the sovereignty of the nation
with the Union, and therefore power of the Parlianent does
not extend to enacting legislation for depriving the States
of property vested in them as sovereign authorities.
Entrustnment of power to |egislate nust therefore be so read
as to inply a restriction upon the parlianentary under Entry
42 of List Il when it is sought to be exercised in respect
of the property owned by a State
(2) Property vested in the States by virtue of Art. 294 (I)
cannot be diverted to Union purposes by Conpulsion of
Parliamentary |egislation.
(3) The Government of India Act, 1935 provided specia
machinery for acquisition of property of the State by
negoti ati ons, and not by conpulsion in exerci se of
| egi sl ative power that provision recognised
that the Central Legislature of the CGovernnent
of I'ndia had no power to acquire property of
the State by exercise of Ilegislative power,
and even though no provision simlar to s. 127
of the Governnent of lndia Act, 1935 has been
enacted in the Constitution, the recognition
implicit in that provision of the inmunity of
the property of the units nust also be deened
to be superinmposed upon the exercise
392
of legislative power vested in the Parlianent wunder the
Constitution.
(4) Absence of power expressly conferred such as is to be
found in the Australian Constitution, to legislate for
acquisition of the property of the State indicates that it
was not the intention of the Constitution nmakers to confer
that power upon the Union Parlianent, under the  genera
| egi sl ative heads.
(5) If power be exercised by the Union to acquire  State
property under Entry 42 of the Concurrent List, simlar
power may also be exercised by the States in respect of
Uni on property and even to re-acquire the property from the
Union by exercise of the State' s legislative power. The
power under Entry 42 can therefore never be effectively
exerci sed by the Parlianent.
(6) It coul d not have been the intention of the
Constitution makers to confer authority upon the Parlianent
to legislate for acquiring property of the States and
thereby to nake the right of the State to property owned by
it even nore precarious than the right which individuals or
Corporations have wunder Constitution to ‘their property.
I ndi vidual s and Corporations have the guarantee under Art.
31 (2) of the Constitution that acquisition of their
property wll be for public purposes and conpensation ' wll
be awarded for acquiring property. Entry 42
nmust be read subject to Art. 31, and i nasmuch
as Fundanental rights are conferred upon
i ndi vi dual s and Corporati ons agai nst executive
or legislative actions, and States are not
i nvested with any f undanent al rights
exer ci seabl e agai nst the Uni on or ot her
States, the right to legislate for -conpul sory
acqui sition of State property cannot be

exerci sed,
393
(7) Unless a law expressly or by necessary inplication so
provi des, a State is not bound thereby. Thi s wel |
recognised rule applies to the interpretation of t he
Constitution. Therefore in the absence of any provision

express or necessarly inplying that the property of the
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State could be acquired by the Union, the rights clainmed by
the Union to legislate for acquisition of State property
must be negati ved.

Al  these argunments, except the purely inter- pretational
are ultimately founded upon the plea that the States have
within their allotted field full attributes of sovereignty
and exercise of authority by the Union agencies, |egislative
or executive, which trenches upon that sovereignty is void.
Rc: (1)

Ever since the assunption of authority by the British Crown
under Statute 21- & 22, Vict .(1656) Ch. 106, t he
adm nistration of British India was wunitary and highly
centralized. The Gover nor General was i nvest ed with
autocratic powers to adninister the entire territory. Even
though the territory was divided into administrative units,
the authority of the respective Governors of the Provinces
was derived fromthe Governor-General and the Covernor-
General~ was responsible to the British Parliament. There
was, therefore, a chain of responsibility-the Provincia
CGovernments were subject to the control of the Centra
CGovernment _and the Central Governnment to the Secretary of
St ate. Sone process of Revolution took place under the
CGovernment of IndiaAct, 1919, but that was only for the
pur pose of decentralization of the Governmental power but on
that account the Governnent did not cease to be wunitary.
The aimof the Governnent of India Act, 1935 was to wunite
the Provinces and Indian States -into a federation, but that
coul d be
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achieved only if a substantial nunber of the Indian States
agreed to join the Provinces in the federation. ~For diverse
reasons the Indian States never joined the proposed
federation and the part dealing with federation never became
effective. The Central CGovernment as it was originally
constituted under the Governnent of India Act, 1919, wth
some nodification continued to function. But in the
Provi nces certain alterations wer e made. Certain
departments were administered with the aid of Mnisters, who
were popul arly el ected, and who were in a sense responsible
to the electorate. The Governor was still authorised to act
in his discretion wthout consulting his Mnisters .in
respect of certain matters. He derived his authority from
the British Crown, and was subject to the directions which
the Central CGovernnent gave to carry into execution Acts of’
the Central Legislature in the Concurrent List and for the
mai nt enance of neans of conmmunication, and in respect of al
matters for preventing grave nenace to the ~peace or
tranquility of India or part thereof. The adm nistration
continued to function as an agent of the British Parlianent.
By the Indian | ndependence Act, 1947 a separate Domini on of

I ndia was carved out and by s. 6 thereof the Legislature
was for the first time authorised to make laws for the
Dom ni on. Such laws were not to be void or inoperative on

the ground that they were repugnant to the | aw of Engl and or
to the provisions of any existing or future Act of
Parlianment of the United Kingdom or to any order, rule or
regul ati on made under any such Act, and the powers of the
Legi sl ature of the Domi nion included the power to repeal or
amend any such Act, order, rule or regulation. The British
Par | i ament ceased to have responsibility as respects
governance of the territories which were i nmediately before
that date included in British India, and suzerainty of the
Crown over the Indian States |apsed
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and 'Wth it all treaties and agreements in force on the
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(late of the passing of the Act between the Crown and the
rulers of Indian States. The bond of agency which bound the
administration in India to function as agent of the Birtish
Parliament was dissolved and the Indian Domnion to that

extent becane sovereign. Then canme the Constitution. The
territory was evidently too large for a denocratic set-up
with wholly centralized formof Governnment. Inposition of a

centralized form might also have neant a reversal of
political trends which had led to decentralization of the

admi ni stration and sone distribution of power . The
Constitution had, therefore, to bein a form in which
authority was decentralized. 1In the era imediately prior

to the enactnent of the I'ndian | ndependence Act, there were
partially autononmpous units such as the Provinces. There were
Indian States which were in a sensesovereign but their
soverei gnty was extingui shed bythe vari ous nerger agreenents
which the rulers ofthose States entered into wth the
Government.  of India before the Constitution. By virtue of
the process of integration of the various States there
enmerged. ‘a Centralised formof admnistration in which the
CGover nor CGeneral was the fountain head of executive
aut hority. The Constitution of India was erected on the
foundations of the Government of India Act, 1935 ; the basic
structure was not altered in many inportant matters, and a
| arge nunber of provisions were incorporated verbatim from
the earlier Constitution.

In sone respects a greater degree of ~economic unity was
sought to be secured by transferring subjects having inpact
on matters of comon interest into the Union |ist. A
conparison of the Lists in Schedule 7 to the Constitution
with the Schedule 7 to the Governnment of |India Act, 1935
di scl oses that the powers of the Union-have ~been  enl arged
particularly in the field of economic unity and this was
done as it was felt that there should be,
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centralized control and administration in certain fields if
rapi d econom c and industrial progress had to be achi eved by
the nation. To illustrate this it is sufficient to refer to
Nati onal Hi ghways (Entry 24), inter-State Trade and Commrerce
(Entry 42)-to nmention only a few being transferred from List
Il  of the Government of India Act to List | in the Consti-
tution, to the new entry regarding inter-State rivers (Entry
56), to the new Entry 33 in the Concurrent List to which it
is transferred from List 11, and to the conprehensive
provisions of Part Xl II-which seek to nake - India a single
economic wunit for Purposes of trade and comerce under the
overall ~control of the Union Parliament and the Union
Executive. The result was a Constitution which was not true
to, any traditional pattern of federation. There is no
war r ant for the assunption that the Provi nces wer e
soverei gn, autunonous units which had parted with such power
as they considered reasonable or proper for enabling the
Central Governnent to function for the conmon good. The
legal theory on which the Constitution was based was the
withdrawal or restinption of all the powers of sovereignty
into the people of this country and the distribution of
these powers save those withheld fromboth the Union and the
States by reason of the provisions of Part 11l between the
Uni on and the States.

(a) Atruly federal formof CGovernnent envisages a conpact
or agreenent between independent and sovereign wunits to
surrender partially their authority in their comon interest
and vesting it in a Union and retaining the residue of the
authority in the constituent units. Odinarily each
constituent wunit has its separate Constitution by which it
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is governed in all matters except those surrendered to the

Union, and the Constitution of the Union primarily operates

upon the administration of the units. Qur Constitution was

not the result of any such
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conpact or agreenent : Units constituting a wunitary State

which were non-soverei gn were transfornmed by abdication of

power into a Union

(b) Supremacy of the Constitution which cannot be altered
except by t he conponent units. Qur
Constitution is undoubtedly suprene but it is
liable to be altered by the Union Parlianent
al one and the units have no power to alter it.

(c) Distribution of powers between the Union and the
regional units each in its sphere coordinate and i ndependent
of the other. The basis of such distribution of power is
that in matters of national inmportance in which a wuniform
policy is desirable in the interest of the units, authority
is entrusted to the Union, and matters of |ocal concern
remain with'the State.

(d) Suprenme authority of  the Courts to interpret t he
Constitution and to i nval i dat e action
violative of the Constitution. A federa
Constitution, by its very nature, consists of
checks and bal ances and nust contain provi-
sions for resolving conflicts between the
executive and |egislative authority of the
Uni on and the regional units.

In our Constitution characteristic (d) is to be found in
full force, (a) and (b) are absent. There “is wundoubtedly
di stribution of powers between the Union and the States in
matters legislative and executive; but distribution of
powers is not always an index of political sovereignty. The
exerci se of powers |egislative and executive in the allotted
fields is hedged in by nunerous restrictions, so that the
powers of the States are not coordinate with the Union and
are not in many respects independent.
398
Legal sovereignty of the Indian nation is vested the people
of India who as stated by the -preanble -have solemly
resolved to constitute India into a Sovereign Denocratic
Republic for the objects specified therein.— The Politica
sovereignty is distributed between, as we wll presently
denonstrate, the Union of India and the States with  greater
wei ghtage in favour of the Union. Article 300 invests the
Government of India and the States with the character of
guasi - corporations entitled to sue and liable to be sued in
relation to their respective affairs. By Art. 299 contracts
may be entered into by the Union and the States in exercise
of their respective executive powers’ and Art. 298
aut horises in exercise of their respective executive powers
the Union and the States to carry on trade or business and
to acquire, hold and dispose of property and to meke
contracts. These provisions and the entrustnent of powers
to legislate on certain nmatters exclusive, and concurrently
in certain other matters, and entrustment of executive
authority coextensive with the legislative power form the
foundation of the division of authority.

In India judicial power is exercised by a single set of

courts, Gvil, Crimnal and Revenue whether they deal wth

disputes in respect of legislation which is either State
| egislation or Union legislation. The exercise of executive
authority by the Union or by the State and rights and
obligations arising out of the executive authority are
subject to the jurisdiction of the Courts which have
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territorial jurisdiction in respect of the cause of action

The Hi gh Courts have been invested with certain powers under
Art. 226 to issue wits addressed to any person or
authority, including in appropriate cases any Government,
for the enforcenent of any of the rights conferrcd by Part
1l and for anv other purpose and under Art. 227 the High
Court has superintendence over all courts in relation to
which it exercises jurisdiction. The Suprenme Court is at
the apex of the
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hi erarchy of courts, civil, crimnal,revenue and of quasi-
judicial tribunals. There are in India not two sets of

courts, Federal and State as are found functioning under the
Constitution of the United States of America. By Art. 247
Dower is reserved to the Parlianent by lawto provide for
establishment of courts for better administration of |aws
made by the Parliament or of any existing laws with regard
to the matters enunerated in the Union List, but no such
courts have been constituted.

Sovereigntyin executive matters of .the Union is declared by
Art. 73 which enacts that subject to the provisions of the
Constitution, the executive power of the Union extends to
the matters with respect to which Parlianment may make | aws,
and to the exercise of such rights, aut hority and
jurisdiction as are cxercisable by the Government of India
by wvirtue of any treaty or agreenent. But  this executive
power may not save as expressly provided in the Constitution
or in any |law made by Parlianent, extend inany State to
matters wth respect to which the Legislature of the State
has also power to make laws: By Art. 77 all  executive
actions of the Government of India have to be expressed to
be taken in the nane of the President.  Executive power of
the State is vested by Art. 154 in'the Governor and is
exerci sable by himdirectly or through officers subordinate
to himin accordance with the Constitution. The appointnent
of the Governor is made by the President and it is open to
(l'ie Pregideat to make such provision as lie thinks fit for
the di scharge of the function of a Governor of the 'State in
any contingency not providded for in Ch. |l of Part VI. By
Art. 162 subject to the provisions of the Constitution

executive power of the State extends to matters with respect
to which the Legislature of the State has power to make
| aws, subject to the restriction that in matters in the Con-
current List of the Seventh Schedul e, exercise of _executive
power of the State is also subject to and
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limted by the executive power expressly conferred by the
Constitution or by any | aw made by Parlianment upon the Union
or authorities thereof. Exercise of executive authority of
the States is largely restricted by diverse Constitutiona

provi sions. The executive power of every State has to be so
exercised as to ensure conpliance with the laws nade by
Parliament and any existing | aws which apply in that State,
and not to inpede or prejudice the executive power of the
Uni on. The executive power of the Union extends to the
giving of such directions to a State as nay appear to the
CGovernment of India to be necessary for those purposes and
as to the construction and nmaintenance of neans of
conmuni cation declared to be of national ’'or mlitary
i nportance and for protection of railways. The Parlianent
has power to declare hi ghways or waterways to be of nationa

i nportance, and the Union nay execute those powers, and al so
construct and mai ntain neans of communication as part of its
function with respect to naval, nilitary and air force
wor ks. The President may al so, with the consent of the
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Governnment of a State, entrust to that Government or to its
officers functions in relation to any matter to which the
executive power of the Union extends : Art. 258 (1). Agai n
the Union Parliament nmay by law made in exercise of
authority in respect of matters exclusively wthin its
conpetence confer powers and duties or authorise the
conferment of powers and inposition of duties wupon the
State, or officers or authorities thereof : Art 258 (2).
Art. 365 authorises the President to hold that a situation
has arisen in which the Governnent of a State cannot be
carried on in accordance wth the provisions of t he
Constitution, if the State fails to conply wth or give
effect to any directions given in exercise of the executive
power of the Union.

These are the restrictions on the exercise of the executive
power by the States, in normal tinmes; in
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times of  emergency -power to override the exercise of
executive power of the State is entrusted to the Union
Again the field of exercise of' |egislative power being co-
extensive with the exercise of the legislative power of the
States, the restrictions inposed upon the |egislative power
al so apply to the exercise of executive power.

Distribution of |egislative powers is effected by Art. 246.
In respect of matters set out in List | of the Seventh
Schedul e Parlianment / has exclusive power to make laws: in
respect of natters set out in List 11 the State has
exclusive power to Legislate and in respect of matters set
out in List Ill Parlianent and the State Legislature have
concur r ent power tao |egislate. The residuary power ,
i ncluding the power to tax, by Art. 248 and item 97 of List
| is vested in the Parlianent. The basi's of distribution of
powers between the Union and States is that only those
power s and authorities which are concerted wth t he
regul ation of |ocal problens are vested in the States, and
the residue specially those, which tend to nmaintain the
econom ¢, industrial and comercial unity of the nation are
left with the Union. By Art. 123 the President is  invested
with the power to pronul gate Ordi nances on matters on’ which
the Parlianent is conpetent to legislate, during recess of
Par | i ament . Simlarly wunder Art. 213 power is - conferred
upon the, CGovernor of a State to promul gate O di nances on
matters on which the State Legislature is conpetent to
| egislate during recess of the Legislature. But —upon the
di stribution of legislative powers thus made and entrust nent
of power to the State Legislature, restrictions are inposed
even in normal tines. Article 249 authorises the Parlianent
to legislate with respect to any matter in the State List if
the Council of States has declared by resolution supported
by not less than two-third of the nenbers present and voting

that it is necessary or expedient in the national ~-interest
that it Parlianent
402

should make laws with respect to any matter enunmerated in
the State List specified in the resolution. By Art. 252
power is conferred upon Parlianent to legislate for two or
nore States by consent even though the Parlianent may have
no power under Art. 246 to make laws for the State except as
provided in Art. 249 and 250. Such a |law may be adopted by
a Legislature of any other State. By Art. 253 Parlianent
has the power notwi thstandi ng anything contained in Art. 246
to nmke any law for the whole or any part of the territory
of India for inplementing any treaty, agr eenent or
convention wth any other country or countries or any
deci sion made at any international conference, association
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or other body. |In case of inconsistency. between the |aws
nmade by Parlianment and | aws nade by the Legislatures of the
States, the laws nade by the Parlianment whether passed
before or after the State lawin matters enunmerated in the
Concurrent List to the extent of repugnancy prevail over the
State laws. It is only a |law made by the Legislature of a
State which had been reserved for the consideration of the
Presi dent and has received his assent, on a nmatter relating
to a Concurrent List containing any provision repughant to
the provisions-of an earlier |aw made by Parliament or an
existing lawwith respect to that matter, prevails in the
State.

Power of taxation (which is exercisable by the States in
conparatively mnor fields, the nore inportant such as
I ncome-tax, wealth-tax, exciseduties other than those on
certain specified articles, and custons, being reserved to
the Union) conferred by various entries under List Il on the
States is also severely restricted. Property of the Union
save in /so far as the Parlianent my by |aw otherw se
provide, is exenpt fromall taxes inposed by the State or by
any authority within the State. ~By Art. 286 inposition of a
tax on sal e or purchase of
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goods’ where such sale or purchase takes place outside the
State or in the/course of inport of the goods into, or
export of the goods out of, the territory of India can only
be inposed by Parlianmentary |legislation. A State is also
prohi bi ted unl ess the Parlianent by |aw otherwise provides,
from inposing a tax on the  consunption or sale of
electricity which is consumed by the Governnment of India or
in the construction, —mmintenance and operation of any
railway. Nor can levy of a tax be authorised'in respect of
water consunmed or distributed or sold by any authority
established by any existing law or —any |aw nade by
Parliament for regulating or developing any inter-State
river or river valley, except . in so far as the Parlianent
may by | aw so provide.

The States depend largely upon financial assistance fromthe
Union. A share in certain taxes |levied and coll ected by the
Union such as tax on non-agricultural _income, duties in
respect of succession to property other than agricultura
| and, estate duty in respect of property other than agri-
cultural land, term nal taxes on goods or passengers carried
by railway, sea or air, taxes on railway fares and freights,
taxes on the sale or purchase of newspapers and on
advertisenents published therein, taxes on the sale or
purchase of goods other than newspapers where such sale or
purchase takes place in the course of inter-State trade or
conmerce, is given to the States. Certain grants-in-aid of
the revenues of the States of Assam Bihar, Oissa and West
Bengal in lieu of assignnent of any share of -the net
proceeds in each vyear of export duty on jute and jute
products to those States may al so be made. Union duties of
exci se except duties on nedicinal and toilet preparations
are collected by the Union but may be distributed in whole
or in part anobng the States in accordance wth such
principles of distribution as nmay be formul at ed. By Art.
275 grants-in-aid of the revenue of such States as
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Parliament may determne to be in need of assistance nay
al so be made.

It is nmanifest that the States depend for financi a
assi stance upon the Union, their own resources, because of
their restricted fields of taxation, being inadequate. The
power of borrowing is exercisable by the States under Art.
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293, but the sanme cannot be exercised w thout the consent of
the Governnent of India, if there is still outstanding any

part of a loan which has been nmade to the State by the
CGovernment of India or by its predecessor Governnent, or in
respect of which a guarantee has been given by the Union, or
by its predecessor.

In times of national political or financial energency, the
States nmmy exercise only such powers |egislative and
executive as the Union permits. Wen a State of energency
is declared the Parlianent has power to nake laws for the
whol e or any part of the territory of India with respect to
any matter in the State List, and the laws made by
Parlianment prevail over the State Laws in the -event of
repugnancy. If as a result of war, external aggression or
i nternal disturbances the security of India or any territory
is threatened, the President my declare a state of
emergency, and the executive power of the Union wll
t hereupon extend to giving directions to the States, as to
manner . in which the executive power of the States is to be
exerci sed, and t he power of the Parlianent to nake |aws will
extend to making |aws conferring or - authorising confernent
of powers and inposition of duties, upon the Union or its
officers and authorities as respect any matter, even if such
matter be not enunerated in the Union List. The President
may al so during the emergency suspend the operation of Art.
268, to 279 and require that all noney Bills shall be
submitted to the President for his consideration, after they
are passed by the Legislature of the State.
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The normal corporate existence of States entitles them to
enter into contracts and invests themw th power to carry on
trade or business and the States have the right to hold
property. But having regard to certain basic features of
the Constitution, the restrictions on the exercise of ' their
powers executive and | egislative and on the powers of 'taxa-
tion, and dependence for finances upon the Union Governnent
it would not be correct to (nmaintain t hat absol ute

sovereignty remains vested in the States. Thi s is
illustrated by certain striking features of our
constitutional set up. There is no dual citizenship in
India: all <citizens are citizens of India and not of the

various States in which they are domiciled.  There are no
i ndependent Constitutions of the States, apart from the
national Constitution of the Union of India: Ch. |l, Part Vi
fromArts. 152 to 237, deals with the States, the powers of
the Legislatures of the States, the powers of the executive
and judiciary. What appears to mlitate against the theory
regarding the sovereignty of the State is the (wi de power
with which the Parliament is invested to  alter t he
boundaries of States, and even to extinguish the existence
of a State. There is no constitutional guarantee  agai nst
alteration of the boundaries of the States. By Art. | 2 of
the Constitution the Parliament may admit into the Union or
establish new States on such terns and conditions as it
thinks fit, and by Art. 3 the Parlianent is by |aw
authorised to forma new State by redistribution of the
territory of a State or by uniting two or nore States or
parts of States or by uniting any territory to a part of any
State, increase the area of any State, dinminish the area of
any State, alter the boundaries of any State and alter the
nanme of any State. Legislation which so vitally affects the
very exi stence of the States nay be noved on t he
recomendati on of the President which in practice nmeans the
reconmendati on of the Union Mnistry, and if the proposal in
the Bill affects the area, boundaries or name of any of the
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States, the
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President has to refer the Bill to the Legislature of that
State for merely expressing its views thereon. Par | i ament

is therefore by lawinvested with authority to alter the
boundari es of any State and to dimnish its area so as even
to destroy a State with all its powers and authority. That
bei ng the extent of the power of the Parliament it would be
difficult to hold that the Parlianent which is conpetent to
destroy a State is on account of sone assunption as to
absol ute sovereignty of the State inconpetent effectively to
acquire by legislation designed for that purpose the
property owned by the State for governnental purpose.

The parlianentary power of legislation to acquire property
is, subject to the express provisions of the Constitution,
unrestricted. To inply limtations on that power on the
assunption of that degree of political sovereignty which
makes the States coordinate wth and independent of the
Union, is 'to envisage a Constitutional scheme which does not
exist in lawor in practice. On a review of the diverse
provisions_ of the Constitution the inference is inevitable
t hat the distribution of ~powers-both |egislative and
executive-does not support the theory of full sovereignty in
the States so as to render it inmune fromthe exercise of
| egi sl ative power of the Union Parlianent-particularly in
relation to acquisition of property of the States. That the
Parliament may in the ordinary course not seek to obstruct
the nornmal exercise of the powers which the States have,
both legislative and executive, in the field allotted to

them wll not be a ground for holding that the Parlianent
has no such power if it desires, in exercise of the powers
which we have summarisedted do so. It was urged that to

hold that property yes to in the State could be acquired by
the Union, would nmean, as was picturesquely expressed by the
| earned Advocate-CGeneral of Bengal, that the Union could
acquire and take possession of Witer’s buildings
407
where the Secretariat of the State Governnment is functioning
and thus stop all State CGovernnental activity. There  could
be no doubt that if the Union did so, it would not be wusing
but abusing its power of acquisition, but the fact that “a
power is capable of being abused has never been in law a
reason for denying its existence, for its existence has to
be determ ned on very different considerations.
W might add that this submission is, ~as it were, a
resuscitation of the now expl oded doctrine of the -imunity
of instrunentalities which originating fromthe observations
of Marshall, C. J., in M Culloch v. Mryland (1), has been
decisively rejected by the Privy Council as inapplicable
to the inter predation of the respective powers ~of the
States and the Centre under the Canadian and Australian
Constitutions (vide Bank of Toronto v. Lanmbe (2), and Webb
v. Qutrim(3), and has practically been given tip even in
the United State’s. The follow ng passage in the judgnent
of Lord Hobhouse in Lanbe’'s case, though it dealt with the
converse case of not reading limtations into provincia
power mi ght usefully be set out
"The appellant invokes that principle to
support the conclusion that the Federation Act
must be so construed as to allow no power to
the provincial |egislatures under sect. 92,
which may by possibility, and if exercised in
some extravagant way, interfere with t he
object of the Dominion in exercising their
powers under sect. 91. It is quite inpossible
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to argue from the one case to the other
Their Lordshi ps have to construe the express
words of an Act of Parliament which nakes an
el aborate distribution of the whole field of
| egislative authority between two |egislative
bodi es, and at the same tine provides for the
f eder at ed provinces a carefully bal anced
constitution, under which
(1) (1819) 4 \Wheat. 316.
(2) ( 1887) 12 App. Cas. 575.
(3) [1907] A.C 81,
408
no one of the parts can pass laws for itself
except under the control of the whole acting
through the Governor-General. And the ques-
tion they have to answer is whether the one
body -~ or the other has power to make a given
| aw. [ f they find that on the due
construction of the Act a legislative power
falls within sect. 92, it would be quite wong
of themto deny its existence because by sone
possibility it may be abused, or may linit the
range which otherwi se would be open to the
Dom ni'on Parlianent.”
It is pertinent also to note that under several entries of
List | it is opento the Union Parlianent to legislate
directly upon properties which are situate- in the State
including properties which are vested in the States, for
i nstance, Railways (Entry No. 22), H ghways decl ared by or
under | aw nmade by Parlianent to be national highways (Entry
23), Shipping and Navi gation on inland waterways decl ared by
Par | i ament by law to be nat i onal wat erways, (Entry
24) , Li ght houses including lightships etc.(Entry 26), Ports
decl ared by or under |aw nade by Parlianment or existing | aw
to be major ports (Entry 27), Arways, aircraft and air
navi gati on, provi sion of aerodynam c etc. (Entry 29),
Carri age of passengers and goods by railways, sea or air, or
by national waterways in nechanically propelled vessels
(Entry 30), Property of the Union and the Revenue therefrom
but as regards property situated in-a State subject to
legislation by the State, save in so far as Parlianent by
aw otherw se provides (Entry 32), Industries, the contro
of which by the Union is declared by Parlianment by law to be
expedient in the public interest (Entry 52), Regul ati on -and
devel opnent of oilfields and mneral oi | resour ces,
petroleum and petroleum products, other i quids and
substances declared by Parlianent by law to be _dangerously
i nfl anmabl e (Entry 53), Regul ation of
409
mnes and mneral devel opnent (Entry 54), Regulation and
devel opnent of inter-State rivers and rivervalleys (Entry
56), Ancient and historical nonunments and records and
archaeol ogi cal sites and remains declared to be of nationa
i nportance (Entry 67). These are sonme of the matters in
| egi sl ati ng upon which the Parlianent may directly |egislate
in respect of property in the states. To deny to the
Par | i ament while granting these extensive power s of
legislation authority to legislate in respect of property
situate in the State, and even of the State, would be to
render the Constitutional machinery practically unworkable.
It may be noticed that in the United States of America the
authority of Congress to legislate on a najority of these
matters was derived from the " Comerce dause." The
conmerce clause is not regarded as so exclusive as to
preclude the exercise of State legislative authority in
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matters which are local, in their nature or operation, or
are nmere aids to conmerce. As observed in Cool ey’ s
Constitutional Limitations-8th Edition p. 1004 "M
justice Hughes, in deliverig the opinion of the Supremne

Court of the United States,in Sinpson v. Shepard (1), said
"The grant in the Constitution conferred upon
Congress an authority at all tinmes adequate to
secure the freedomof inter-state conmercia
intercourse fromState control, and to provide
effective regulation of that intercourse as
the national interest may denand. The words
"anong the several States’ distinguish between
comer ce which concerns nore States than one
and that conmmerce which is confined within one

State and does not affect other States. ' The
geni us -and character of the whole government,
said- Chief Justice Marshall, 'seens to be,
that its action is to be applied to all the

external concerns of the nation, and to those
i nternal concerns which affect the States
(1)  (1913) 230 U'S. 352 : 517 L. ed. 1511.
410
general I'y; but not to those which are conple-
tely within a particular State, which do not
affect other States and with which it is not
necessary to interfere, for the purpose of
executing some of the general -powers of the
CGovernnent. The conpletely internal comerce
of a State, then, “may be considered as
reserved f or the State itsel f. "Thi s
reservation to-the States manifestly is only
of that authority which is consistent with,
and not opposed to, the grant to Congress.
There is no roomin-our scheme of governnent
for the assertion of State power in hostility
to the authorized exercise of Federal power.
The authority of Congress extends to every
part of inter-state commerce, and 'to  every
instrumentality or agency by which /it is
carried on; and the full control by Congress
of the subjects committed to its regulation is
net to be denied or thwarted by the
conmi ngl i ng of interstate and i ntrastate
oper ations. This is not to say that -the
nation may deal with the internal concerns of
the State, as such, but that the execution by
Congr ess of its «constitutional ~power to
regulate inter-state comrerce is not limted
by the fact that intrastate transacti ons’ may
have becone so interwoven therewith that the
effective gover nnent of t he f or mer
i ncidental ly controls the latter. Thi s
concl usi on necessarily results from the
supremacy of the national power with its appo-
i nted sphere.™

Qur Constitution recognises no such distinction between the

operation of a State lawin nmatters which are local, and

which are interstate. if an enactnent falls within the Union

List, whether its operationis local or otherwise State

| egi sl ation inconsistent therewith, will subject to Art. 254

(2) be struck down.
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The question nmay be approached from another angle. Even

under Constitutions which are truly federal and ful

sovereignty of the States is recognised in the residuary
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field both executive and | egislative, power to utilise or as
it is said "Condem" ©property of the State for Union
purposes i s not denied.

The power to acquire |land sought to be exercised by the
Uni on, which is challenged by the State of Wst Bengal, is
power to acquire in exercise of authority conferred by ss.
6, 7 and 9 of the Coal Bearing Areas (Acquisition and
Devel opnent) Act , 1957. The Act was enact ed for
establishing in the econonic interest of India greater
public control over the coal nmining industry and its
devel opnent by providing for the acquisition by the State of
land containing or likely to contain coal deposits or of
rights in or over such land for the extinguishnent or
nodi fication of such rights accruing by virtue of any

agreenment, |ease, licence or otherwise, and for mtters
connected therewth. By Entries 52 and 54 of List | the
Parliament is given power to legislate in respect of

(52) "Industries, the control of which by the

Union  is declared by parlianent by law to be
expedient in the public interest."
(54) "Regulation of m nes and m nera
devel opnent to the extent to which such
regul ation and devel opnent under the contro
of the Union is declared by Parliament by |aw
to the expedient in the public interest.™
In exercise of powers under Entry 36 of the GCovernnment of
India Act, 1935  which corresponds with Entry 52 of the
Constitution the Central Legislature enacted the Mnerals &

M ning (Regulation & Devel opment) Act, 1948, (LIII of
1948) . By s. 2 of the Act it was declared that it was
expedient in the
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public interest that the Central Governnment should take
under its control the regulation of mnes and oilfields and
devel opnent of minerals to the extent specified in the Act.
"M ne’ was defined under the Act as meani ng any excavation
for the purpose of searching for (or obtaining mnerals and
includes an oil well. No nmining |ease could be given /after
the comencenent of the Act, otherwise than in- accordance
with the rules made under the Act. By s. 13 the provisions
of the Act were to be binding on the Governnent, whether _in
the right of the Dominion or of a State. By the declaration
by s. 2 the minerals becane immbilized. The Act is on the
Statute Book, and the declaration, in the future application
of the Act since the Constitution nust al so.renmain in force,
as if it were made under Art. 52 of the Constitution

After the Constitution, the Industries (Developnent &
Regul ation) Act, 1951 (65 of 1951) was enacted by the
Parliament. By s. 2 it was declared that it is expedient in
the public interest that the Union should take wunder its

control the industries specified in the First Schedul e. In
the Schedule item (3) "'Coal, including Coke and @ other
derivatives" was included as one of such industries. The
Legi sl ature then enacted the M nes & Mnerals (Regulation &
Devel opnent) Act, 1957 (LXVII of 1957). By s. 2 a
declaration in terms simlar to the declaration in Act LII

of 1948 was nmade. The Act deals with all mnerals except
oil, and enacts certain anendnments in Act LIII of 1948.

There being a declaration in terns of item52 the Parlianent
acqui red exclusive authority to legislate in respect of Coa
industry set out in the Schedule to Act 65 of 1951 and the
State Governnent had no authority in that behal f.
In the American Constitution there is no express power
conferred upon the Congress to nmake a | aw for
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acquisition of any property for a public purpose. But it
has been held by a | ong course of decisions that it is open
to the Congress to legislate in respect of natters wthin
its conpetence even if such legislation my have a direct
i mpact upon the States’ rights, to property. |In the States
of Gklahoma Ex Rel. Leon Co. Phillips v. Guy F. Atkinson
Conpany (1), it was held that in enacting flood contro
| egi slation which authorised construction of a reservoir
the Congress had the power to condemm |lands owned by a
constituent State. It was observed "' The Tenth Amendment
does not deprive 'the national governnent of authority to
resort to all means for the exercise of a granted power
which are appropriate and plainly adapted to the permtted
end” United States v. Darby (312 U S. p. 124) x x x Since
the construction of this damand reservoir is a wvalid
exercise by Congress of its commerce power, there is no
interference with the sovereignty or the State. United
States ~v. Appalachian Electric Power Co. (311 U S. 428).
The fact that land is owed by a state is no barrier to its
condemation by the United States. Wayne Country v. United
States, 53 . cl. (F) 417, affirmed in 252 U S, 574."
Similarly it was held in The Cherokee Nation v. The Southern
Kansas Railway Co. (2), that Congress has the power to
authorise a Corporationto construct a railway through the
territory of the Cherokee Nation, for the United States may
exerci se the right of em nent domain even within the limts
of the several States for purposes necessary to t he
execution of powers granted to the general governnent by the
Consti tution.
Power to effectuate its legislative authority . which is
entrusted in absolute terns being essential for carrying out
of the powers, does not depend upon the consent " of the
States, and cannot be thwarted by any opposition on the part
of the States. The extent of this power was aptly de-
scribed by Strong, J., in
(1) (1940) 313 U.S. 508: 85 L. ed. 1487.
(2) (1889) 135 U, S, 641 : 34 L, ed. 295.
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Kohl v. United States (1).

"I't has not been seriously contended during
the argunent that the United States Covernment
is wthout power to appropriate. Ilands or
other property within the States for its own
uses and to enable it to perform its proper
functions. Such an authorityis essential to
its independent existence and perpetuity.
These cannot be preserved if the obstinacy of
a private person, or if any other' authority,
can prevent the acquisition of the neans or
i nstrunments by which al one gover nnent a
functions can be performed. The powers vested
by the Constitution in the General Governnent
demand for their exercise the acquisition of
lands in all the States. These are needed for
forts, arnories and arsenals, for navy vyards

and |light houses, for custom houses, post
of fices and Court-houses, and for other public
uses. If the right to acquire property for
such uses may be nmade a barren right by the
unwi | I i ngness of property holders to sell, or

by the action of a State prohibiting a sale to
the Federal Government, the constitutiona
grants of power may be rendered nugatory, and
the CGovernment is dependent for its practica
exi stence upon the will of a State, or even
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upon that of a private citizen. This cannot
be. No one doubts the existence in the state
governments of the right of em nent domain-a
right distinct fromand paranount to the right

of ultimate ownership. It grows out of the
necessities of their being, not out of the
tenure by which lands are held. It nmay be

exercised, though the lands are not held by
grant fromthe Governnment either nediately or
i medi ately, and independent of the consi-
deration whether they would escheat to the
CGovernnent in case of a failure of heirs. The
right is the offspring of political necessity;
and

(1)  (1876) 91 U.S. 449.
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it s inseparable from sovereignty, unless

denied to it by its fundanental |aw "
In the United States of America power to take, private
property for public use is <called by Anerican |awers
em nent donmin. It is the power of the State to take
property upon paynent of just conpensation for public use:
it is an inherent attribute of sovereignty-not arising even
out of the Constitution, but independently of it, and may be
exercised in respect of all property in the States for
ef fective enforcenent’ of the authority of the Union agai nst
private property or property of the State

In Attorney-Ceneral for British Colunmbia v. Canadi an
Pacific Railway (1),one of the questions which fell to be
det er m ned before. the judicial Conmttee was whether

power under s. 91 read with's. 92 of the British North
Anerica Act 1867 which secures to the ~Dom nion Parlianent
exclusive legislative authority in respect of |ines of steam
or other ships, railways, canals, telegraphs, and ' other
wor ks and undertaki ngs connecting any province wth any
other, or others could be exercised so as to authorise use
of crown. lands in the province for a railway. The /judicia
Conmittee observed at p. 210 :

"I't was argued for the appellant that these

enact ments ought not to be so construed as to

enabl e the Dom nion Parlianment to dispose of

Pr ovi nci al Crown lands for the pur poses
nmentioned. But their Lordshi ps cannot concur
in that argunent. In Canadian Pacific Ry.

Co. v. Corporation of the Parish of Notre Dame
de Bonsecours (1899 A C 367) [(a case
relating to the same company as the present)
the right to legislate for the railway in_ al
the provinces through which it passes Ws
fully recognised. |In Toronto Corporation v.
Bel | Tel ephone Co. of Canada

(1) [ 1906] A.C. 204.
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(1905 A C 52) which related to a tel ephone
conpany whose operations were not limted to
one province, and whi ch depended on the sane
sections, this Board gave full effect to
| egislation of the Donminion Parlianent over
the streets of Toronto which are vested in the
city corporation. To construe the section now
in such a manner as to exclude the power of
Parliament over Provincial Crown |lands would
in their Lordships’ opinion, be inconsistent
with the ternms of the sections which they have
to construe, with the whol e scope and purposes




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 59

of the legislation, and with the principle
acted wupon in the previous decisions of this
Board. Their Lordships think, therefore, that
the Doninion Parlianment had full power if it
t hought fit, to authorize the use of
provi ncial Crown | ands by the conmpany for the
purposes of this railway."

It is not considered as inconsistent with a true federation

like Australia to have a provision like s. 51 (31) of the

Commonweal th of Australia Act, 1900 which specifically

enpowers the Commonwealth to acquire "’ State" property, if
needed for a Commonweal th purpose on terns of paynent of
conpensati on. In this connection it is to be noticed that

there is under the Commonweal th of Australia Act a provision
as regards vesting of property in States and in the
Commonweal th on lines somewhat simlar to Art. 294. In
Canada, the decision of the Privy Council have held that the
acqui sition of property by the Dom nion for inplenmenting or
carrying /out ~ Dom nion |egislation under powers vested in
Parlianment in that behalf by s. 91 was not inconsistent with
what might be ternmed thelegislative sovereignty of the
Provinces in the fields marked out for themby s. 92. And
lastly, even in Anerica which is a true federation, since
the Constitution of the U S. nmakes no provision for the
State Constitutions, these being
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determined by their own laws, it has been -held that the
power of eninent domain of the Congress for the purposes of
ef fectuati ng Congressional purpose conprehends the right to
expropriate State property. In-these circunstances we are
unable to appreciate the argurment that if the Constitution
were to be held to be a Federation, the States being
consi dered as the federative wunits, -such a. status
necessarily involved a prohibitionor negation of the ' right
of the Union to acquire the property of the State for the
purpose of giving effect to its |egislative powers.
Therefore the power of the Union to legislate in respect of
property situate in the States even if the States are
regarded qua the Union as Sovereign, remains unrestricted,
and the State property is not inmune from its operation
Exerci si ng powers under the diverse entries which-have been
referred to earlier, the Union Parliament could |egislate so
as to trench upon the rights of the State in the property
vested in them |If exclusion of State property from the
purview of Union legislation is regarded ~as inplicit in
those entries in List 1, it would be difficult if not
i npossible for the Union Government to carry out its
obligations in respect of matters of national |inportance.
If the entries which we have referred to earlier. are /' not
subj ect to any such restriction as suggested, there would be
no reason to suppose that Entry 42 of List Ill is subject to
the limtation that the property which is referred to in
that itemis of individuals or corporations and not of the

St ate. In its ultimate analysis the question is one  of
| egi sl ative conpetence. |Is the power conferred by Entry 42
List 11l as accessory to the effectuation of the power under

Entries 52 & 54 incapable of being exercised in respect of
property of the States? No positive interdict against its
exercise is perceptible in the Constitution : and the
inmplication of such an interdict assunmes a degree of
sovereignty in the States of such plenitude as transcending
the express |legislative
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power of the Union. The Constitution which nakes a division
of legislative and executive powers between the Union and
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the States is not founded on such a postulate : and the
concept of superiority of the Union over the States in the
mani fol d aspects al ready exam ned negatives it.
Re. (2).
By Art. 294 (a) all property and assets which imrediately
before the commencenent of the Constitution were vested in
the British Crown for the Dom nion of India, becanme vested
in the Union, and property vested for the purposes of the
Gover nnent of the Provinces, becane vested in t he
correspondi ng States. Under the Government of India Act al
property for governmental purposes was vested in the British
Crown, and by virtue of the Constitution that property
becanme vested in the Union and the States. By virtue of cl
(b) the rights, Iliabilities and obligations of t he
CGovernment of India and the Provinces, devolved upon the
Uni on and the correspondi ng States.
A consi derabl e point was nade of the fact that Art. 294 had
vested /~certain property in the State and it was submtted
that subject to the right of 'the State by agreenent to
convey that property wunder Art. 298, the Constitution
i ntended that the State shoul d continue to be the owner of
that property and that this vesting nmust be held to negative
the Union"s right to acquire any property vested in the
State wthout its  consent. It was pointed out by the
| earned Attorney-General that so far as the plaintiff-the
State of West Bengal -was concerned it did not owmn the coal-
bearing lands on the date of the Constitution, and that it
got title thereto only after the vested in the State by
virtue of the provisions of the Bengal Acquisition of
Estates Act of 1954 (W  B. | of 1954) and that the property
thus acquired subsequently was not within the scope of Art.
294, W
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have no doubt that this would be an answer to the claim of
the plaintiff inthis suit and particularly in the context
of the challenge to the validity of the notification now
"inmpugned , but we do not desire to rest our decision on any
such narrow ground. -

Article 298 runs :

"298. The executive power of the Union and of

each State shall extend to the carrying on of

any trade or business and to the acquisition

hol di ng and di sposal of property and the mnak-

ing of contracts for any purpose

Provi ded that -

(a) the said executive power of the Union

shall, in so far as such trade or business or

such purpose is not one with respect to which

Parlianment may make | aws, be subject in  each

State to legislation by the States; and

(b) the said executive power of each State

shall, in so far as such trade or business or
such purpose is not one with respect to which
the State Legislature may make |aws, be

subject to legislation by Parlianent."

The argurment was that the Constitution intended and enacted
that property allotted to or vested in a State under the
provisions of Art. 294 or 296 shall continue to belong to
that State unless and until by virtue of the power conferred
on the State by Art. 298 it chose to part with it, and that
without a Constitutional amendnment of these Articles such
property cannot be divested fromthe State. We consi der
that this subnission proceeds on a msconception of the
function of Arts. 294 and 298 in the °’'schene of the
Constitution. To start with it has to
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be pointed out that when Art. 298 Confers on States the
power to acquire or dispose of property, the reference is to
the executive power of the State to acquire or dispose of
property which would apply without distinction to property
vested under Art.294 or under 296 by escheat or |apse or as

bona vacantia, on- property acquired otherw se. Besi des,
Art. 298 is nmerely an enabling Article-conferring on the
State as owner of the property, the power of disposal. That

cannot on any reasonable interpretati on be constructed a,
negativing the possibility of the State’s title to property
being lost by the operation of other provisions of the
Constitution. Art. 298 has therefore no relevance on the
proper construction of Art. 294,
Article 294 wits nodelled on s. 172 of the Government of
India Act, 1935. As pointed out by the Federal Court in In
re the Allocation of ~Lands ~and Buildings in a Chief
Conmi ssioner’s Province(1l).
"Up to April 1st, 1937, when the greater part
of the Act cane into force, the Government of
I'ndia was aunitary Governnent to which al
the Provincial Governments were subordinate
and hence all lands and buil di ngs belonging to
CGover nent -~ or used for governnental purposes
of were vested in H's Majesty for the purpose
of the Governnment of India.’ This had been the
| egal position ever since the CGovernnent of
India 'Act, 1858 (see s. 31) of that Act, and
s. 28(1) and (3) of the Governnment of India
Act. which imrediately preceded the Art of

1935). Bitt the setting up of a nunber of
aut ononous Provi nces, independent  of t he
Central CGovernnent and dividing with the
latter t he totality i'f executive and

| egislative powers in British India, and the
separation of the powers connected with the
exercise of the functions of the Crowm in its
relations with the Indian State (which were to
be thenceforward exercised

(1) 1943 F.C R . 20, 23
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exclusively by Hs Mjesty s Representative
appoi nted for that purpose) nmade an allocation
necessary anong these three authorities of the
 ands and buil di ngs which had hitherto  been
vested in His Majesty for the purposes of the
CGovernment of India alone. It is this alloca-
tion which was effected, or attenpted to be
ef fected, by the provisions of s. 172, ~sub-s.
(1), paras, (a), (b) and (c)."

Section 172 which effected this distribution

rat)

"172. (1) Al lands and buil di ngs which i mre-
diately before the comrencenent of Part LIl of
this Act were vested in H's Majesty for the
purpose of the Governnent of India shall as
fromthat date--

(a) in the case of |ands and buil di ngs whi ch

are situate in a Province, vest in Hs Mjesty
for the purposes of the governnent of that
Provi nce unl ess they were then used, otherw se
than wunder a tenancy agreenment between the
Governor-CGeneral in Council and the Governnent
of t hat Pr ovi nce, for pur poses whi ch
thereafter wll be purposes of the Federa
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Government or of His Mijesty Representative
for the exercise of the functions of the Crown
inits relations with Indian States, or unless
they are |l ands and buil dings fornerly used for
such purposes is fore, said, or intended or
fornmerly intended to, be so wused and are
certified by the Governor-Ceneral in Counci

or, as the case nmay be, His Maj esty’s
Representative, to have been retained for
future use for such purposes, or to have been
retained temporarily for the purpose of nore

422
advant ageous di sposal by sale or otherw se;
just like s. 172 being the forerunner of Art. 294, as. 174

and 175 are phrased in terns simlar and correspond to Arts.
296 and 298.
The right of the States to property, which devolved upon
them by Art. 294 (a) was therefore no different from the
ri ght they had in the after acquired property: the
Constitution does not warrant a distinction between the
property acquired at the inception of the Constitution, and
in exercise of executive authority. Article 294 does not
contain any prohibition against transfer of property of the
State and if the property is capable of being transferred by
the State it is capable of being conmpul sorily acquired.
Attorney-General for Quebec v. N pissing Central Railway Co.
and Attorney-Ceneral for Canada (1), is in this context
instructive.
The Domi nion | egislation-the Railway Act, 1919  of Canada-
made provision for the expropriation of lands for the
pur pose of railways and for the paynent of conmpensation for
the lands so taken and under s. 189 of the ~enactnent the
railway conmpany was enpowered with~ the consent  of the
Governor Ceneral -in-Council to take "Crown |ands" for the
use of the railway.
Secti on 109 of the British North Anerica Act whi ch
corresponds to Art. 294 ran :
"1009. Al lands, . nines, m neral s, and
royalties belonging to the several® Provinces
of Canada, Nova Scotia and New  Brunswi ck at
the Union, and all sums then due or payable
for such |l ands, m nes, mnerals, or royalties,
shal I bel ong
(1) (1926) A. C. 715.
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to the several Provinces of Ontario,  Quebec,
Nova Scotia and New Brunswi ck . in ~which the
sane are situate or arise, subject to.  any
trusts existing in respect thereof, and to any
interest other than that of the Province in
t he same. "
The right of the Provinces to continue to retain and | enjoy
their property so vested was further enphasized by s. 11 7
whi ch read
"117. The several Provinces shall retain al
their respective public property not otherw se
di sposed of in this Act, subject to the right
of Canada to assune any lands or public
property required for fortifications or for
the defence of the country.™
The Governor-Ceneral of Canada referred to the Suprenme Court
guestions as to the effect of these provisions and its
conpetence in relation to Provincial Crown Lands.
It woul d be seen that the | ands were not required either for
fortifications for the defence of the country within s. 117.
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The Suprene Court of Canada held that the provision applied
to the Provincial |ands and was conpetently enacted by the
Dominion Parlianent, Sir John Sinon appearing for the
appel l ant-Provi nce made two subnissions : (1) That on a
proper construction of the Railway Act, it could be held
applicable only to Crown Lands vested in the Dom nion and
not to Provincial Crown Lands, relying for this purpose

|argely on the provision in s. 189 of the inpugned Act
for taking the consent of the Governor-General-in-Council.,
(2) By reason of Provincial Crown Lands being vested in

the appellant by s. 109 of the Inperial Act, read with s. 11
7, the Provinces were entitled to retain their respective
property not otherw se disposed of by the Act, and that the
purpose for which the Railways
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Act made provision did not fall within the last linb of s.
117 wvesting in the Dom nion Government a right to take

property for certain limted purposes. For this reason, if
the Act ~'on its proper construction involved interference
with Provincial Lands the sane was  unconstitutional. The

agreenment for the respondent--the Dom ni on-was that when s.
117 of the, British North America Act vested in the Doninion
the power to take Dom nion'land for defence etc. it was a
reference to executive and not |egislative action. They
submtted that the section was not intended to ensure that
the Provinces retain their public property for all tine but
was nmeant nmerely as a distribution of public property on the
date of the Confederation. Viscount Cave, after disposing
of the question relating to the construction of.s. 189 in
the following terms :
"The section applies in ternms to all |ands of
the Crown lying on the route of the railway,
no di stinction being nade between Dom nion and
Provi ncial Crown |ands."
di sm ssed as not very material the contention raised that as
reference had been made to the Governor Gcneral -in-Counci
it indicated that it was only Donmi nion property that was
i ntended to be covered by that provision
Dealing with the main constitutional objection to the
validity of the taking of Provincial property, Viscount Cave
pointed out that it was not the first occasion when the
i mpact of Dominion |egislative power unders. 91 of the
British North America Act upon the property vested in the
Provinces arose before the Privy Council, for in “Attorney-
General for British Colunmbia v. Canadi an Pacific Railway Co.
(1906 A. C. 204) the argunent had been advanced that the
| egi sl ative power of the Dom nion ought not to be construed
so as to deprive the Provinces of their
425
proprietary interest in what had been vested in themby the
British North Anerica Act.
Vi scount Cave quoted the passage in the judgnment we have
al ready extracted and conti nued
"It was argued that the effect of ss. 109 -and
1.17 of the British North Anerica Act was to
vest in each of the Provinces the beneficia
Interest in the Crown land situate in the
Provi nce, subject only to the right of Canada
under the reservation contained in s. 117 to
assune | ands required for purposes of defence.
But the reservation in question appears to
refer
to executive, and not to’ |egislative, action
and while the proprietary right of each
Province in its omm Ctown lands is beyond
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di spute, that right is subject to be affected
by legislation passed by the Parlianent of
Canada wthin the limts of the authority
conferred on that Parliament..................
wher e t he | egi sl ative power cannot be
effectually exercised without affecting the
proprietary rights both of individuals in a
Province and of the Provincial CGovernnment, the
power so to affect those rights is necessarily
involved in the legislative power."

Re. (3).
Power to acquire |land was vested under the Governnent of
India Act, 1935, by Entry 9 in List 11 of +the Seventh

Schedul e, exclusive. by in the Provinces. For any purpose
connected with a matter in respect of which the Centra
Legi sl ature was conpetent to enact laws the Centra
Executive could require the Province to acquire land on
behal f .of ~and at the expense of the Union. This however did
not nean that incidental to the exercise of the right to
| egi sl ate in respect of Railways, Ports, Lighthouses, power
to affect the right of thecitizens and
426
corporations and of Provinces in |land was not exercisable.
As al ready observed even-under Constitutions where a |arger
slice of sovereignty remins effectively vested in the
(conmponent unity) such as the United States of America power
to legislate vested in the Central ~or national subjects
i ncludes the power to legislate so as to extinnguish rights
in State property.
Under the Governnment of India Act, 1935 the Centra
Government could require the Province to acquire. |ands on
behal f of the Union if it was private land, and to transfer
it tothe Union if it was the State Il and. The Provincia
Government had nmanifestly no option to refuse to conply with
the direction. Provision for fixation of conpensation did
not affect the nature of the right which the Central Govern-
ment coul d exercise
In broad outline the governnental structure under the
Constitution vis-a-vis the Union and the States i's based on
t he rel ati onship whi ch existed  between t he Centra
CGovernment and the Provinces under the Governnent of |ndia
Act, 1935, and that in this respect the Constitution  has
borrowed largely fromthe earlier constitutional docunment.
But even with the Provinces being autonomous wthin the
spheres allotted to them and there being a distribution of
property and assets between the Central Governnent and the
Provi nces under part 11l of Ch. VIl in alnost the sane terns
as is found in the corresponding Arts. 294 and 298, it was
not considered an infraction of the autonony of the
Provinces to vest such a power in the Central Governnent,
for s. 127 of the CGovernment of India Act enacted
"127. The Federation | may, if it deens it
necessary to acquire any land situate in a
Province for any purpose connected wth a
mat t er
with respect to which the Federal Legislature
427
has power to make laws, require the province
to acquire the land on behalf, and at the
expense, of the Federation or, if the |land
bel ongs to the Province, to transfer it to the
Federation on such terns as may be agreed, or
in default of agreenment, as may be determ ned
by an arbitrator appointed by the Chi ef
justice of India."
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and thus property vested in a Province under s. 172 could be
required to be transferred to the Central Governnent if it
was needed for a central purpose.

It would therefore be manifest that the right of the Centre
to require the Province to part wth property for the
ef fective per f or mance of central functions was not
consi dered as detracting from provincial autonony.

What however is of relevance is the presence of s. 127 in
that enactnent which enpowered the Central Governnent to
require the Provinces to part with property owned by themif
the same was needed for the purposes of the GCovernment of
I ndi a. It was however suggested that the conpul sory
acqui sition of provincial property by the Central Governnent
was there specifically provided for and that the absence of
such a provision nade all the difference. But this, in our
opi nion, proceeds on nmerely a superficial view of the
matter. A closer exanm nation of the schene of distribution
of legislative power i'n regard to conmpul sory acquisition of
property ~ under the Governnent, of India Act discloses that
though the power to conpulsorily acquire property was
excl usively vested in the Provinces, the Central Governnent
could satisfy its requirements of property for Centra
purpose by utilising provincial machinery, and that it was
in that context that a specific provision referring to the
Provi nces having at the direction of the Central Governnent

to transfer provincial property was needed. It is therefore
difficult to appreciate the ground
428

on which the existence of a provision in the Government of
India Act for assessnent of compensation for-land which the
Provi nces were bound to transfer on being so required by the
Central Governnent and the deletion of that~ provision in
enacting the Constitution may affect the exercise of the
power vested in the Union Parliament.

Re. (4):

The Australian Constitution contains an express power
authorising legislation by the Parlianent of Australia for
acquisition of State property But the Constitutions of the
United States of Anerica and Canada contain no such express
provi si on. The power of the Union Parlianent to enact
legislation affecting title of the constituent ~States to
property vested in them is on that account not excluded.
If the other provisions of our Constitution in terns of
sufficient anplitude confer power for enacting |egislation
for acquiring State property, authority to exercise that
power cannot be defeated because the express power to
acquire property generally does not specifically and in
terms refer to State property.

Re. (5):

In the Constitution of India as originally, enacted /'there
was an elaborate division of powers by providing three
entries relating to acquisition and requisition of property.
List | entry 33 "Acquisition or requisitioning property for
purposes of the Union". List Il Entry 36 "Acquisition  or
requisitioning of property, except for the purpose of the
Union, subject to the provisions of Entry 42 of List 111";
List Il Entry 42 "principles on which compensation for
property acquired or requisitioned for the purpose of the
Union or of a State or for any other public purpose is to be
determned, and the formand the manner in which such

conpensation is to be given". Bythe Constitution (Seventh
Amendnent) Act, 1956 the
429

three Entries were repealed, and a single Entry 42 in the
Concurrent List "Acquisition and Requisition of property”
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was substituted. Power to acquire or requisition property
may since the amendnent, be exercised concurrently by the
Union and the States. But on that account conflicting
exercise of the power cannot be envisaged. Article 31 (2)
VWhich deals with acquisition of all property requires two
conditions to be fulfilled (1) acquisition or requisitioning
nmust be for a public purpose (2) the | aw under which the
property is acquired or requisitioned must provide for
paynent of conpensation either fixed thereby or on
principles specified thereby. By cl. (3) of Art. 31 no such
law as is referred to in cl. (2) made by the legislature of

a State shall have efficacy unless such |aw has been
reserved for the consideration of the President and has
received his assent. As. the President exercises hi s

authority with the advice of the non Mnistry, Conflict by
the effective exercise of power of acquisition in respect of
the same subj ectmatter sinultaneously by the Union, and the
State or by the State follow ng upon legislation by the
Uni on cannot in practice be envisaged even as a possibhility.
Article 254 also negatives the possibility of such
conflicting legislation. "By cl. (1) of that Article if a
law nade by the legislature of a State is repugnant to any
provision of a | aw conpetently nade by Parliament, the State
lady is, subject to cl. (2), Vold, Clause (2) recognises
limted validity of a State law on matters .in the Concurrent
List if that law is repugnant to an existing or earlier |aw
made by Parlianment, only it such | aw has” been reserved for
the consideration of’ the president, and has ‘received his

assent. By the proviso authority is reserved to the
Par | i ament to repeal a law having even this lining
validity. Assent of the President to State | egislation

i nt ended to nulls a law enacted by Par | i anent for

acquisition of State property for the purposes of’ the Union

lies outside the real mof practical possibility.

430

Re. (6):

The submission that Art. 31 has no application’ to the

acquisition or requisition of property of a State'is / based

on no solid foundation. This argunment was based on’  three

grounds: -
(a) Fundanent al rights are declared i'n
f avour or citizens and others agai nst
| egi sl ative or executive action of t he
Governnment and the Parlianment of |ndia and the
CGovernment and the | egislatures of the States
and all local or other authorities wi thin the
territory of India, or under the control of
the Government of India and not in favour" of
the States agai nst Union action.
(b) Article 31 gives protection to t he
rights of persons, and a State is not-a person
within the nmeaning of that Article.’
(c) Entry 42 in the Concurrent List ‘is by
virtue of Art. 13 and 245 subject to Art. 31.
Therefore private property may be acquired
consistently with the prohibitions in the
Constitution, but State property my be
acquired without a public purpose and w thout
paynment of conpensation.

It is difficult to agree with the view that under the schene

of the Constitution fundanental rights may be clainmed by

i ndi viduals or corporations only and never by the State.

By Art. 13 (1) all laws in force before the Constitution to

the extent of inconsistency with Ch. 11l are declared void :

and by cl. (2) the State is prohibited frommaking any |aw
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which takes away or abridges fundamental rights, and the
| aws nade in contravention of the prohibition are void.
431
The fundamental rights are primarily for the protection of
rights of individuals and corporations enforceable against
executive or legislative action of a Covernnmental agency,
but it has to be renenbered that all |aws preexisting which
are inconsistent with and post constitutional |aws which
contravene the prohibitions are to the extent of the
i nconsi stency or contravention void. Some of these rights
are declared in formpositive but subject to the restric-
tions authorising the State to make | aws derogating fromthe
full ness of the protection e. g. 15 (4), 16 (3), 16 (4), 16
(5)....... 19 (2), (3), (4, (5, (6), 22 (3), 22 (6), 23
(2), 25 (2), 28 (2) & (3) : there arc certain articles which
nerely declared rights c. g. 17, 25 (1), 26, 29 (1) and 30,
(1) : and thereare others ~merely prohibitory without
reference to the right of any person, body or agency to
enforce theme.g. 18 (1), 23 (1), 24 and 28 (1).
Prima facie, these declarations involve an obl i gation
i mposed not nerely upon the "State", ‘but upon all persons to
respect the rights so declared, and the rights are
enforceable wunless the context indicates otherw se against
every person or agency seeking to infringe them The rights
declared in the formof prohibition nust have a conconitant
positive content ; wthout such positive content they could
be worthless. Relief may be clained fromthe H gh Court or
fromthis Court, against infringement of the prohibition, by
any agency, unless the protection is expressly restricted to
State action.
There are still other Articles in the formnot of rights but
fundanental disabilities e. g. 18 (2), 18 (3), 18 (4).
Again there are certain Articles e.g. 19(g), Part 11, 24 (2)
whi ch appear to recognise affirmative rights of the | States.
Article 31 is couched in negative form but recognises the
exi stence of at |east one inportant power vested in every
sovereign State, not by virtue of (its Constitution, but
432
springing fromits very existence as a State viz, the power
to acquire property for public purposes on paynment of
conpensation which the Anerican jurists call " em nent
domain’. Article 31 (2) enunciates the restriction subject
to which this power of eminent domain is to be exercised.
For the purposes of the present case it is wunnecessary to
consi der whether Art. 31 (1) recogni ses the existence of the
police power . Before Art. 31 was anended by the
Constitution (Fourth Amendrment Act, 1955), there was
conflict of opinion in this Court as to the interrelation of
cl. (1) and (2). Sone judges held that cl. (1) & (2)  dealt
with subject of emi nent domain : other judges were of the
opinion that Art. 31 (1) dealt with the police power and
Art. 31 (2) wth eminent domain ; sone judges did not
express any definite view After the anmendnment by the
Constitution (Fourth Amendnent) Act, 1955, cl. (1), (2) -and
(2A) of Art. 31 read as follows :-
(1) No person shall be deprived of his
property save by authority of |aw.
(2) No property shall be conpul sorily
acquired or requisitioned save for a public
purpose and save by authority of a |law which
provi des for conpensation for the property so
acquired or requisitioned and either fixes the
amount of ' the conpensation or specifies the
principles on which, and the manner in which
the conpensation is to be determ ned and gi ven
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; and no such | aw shall be called in question
in any Court on the ground that the conpen-
sation provided by that law is not adequate.
(2A) \Where a law does not provide for the
transfer of the ownership or right to
possessi on of any property to the State

433
or to a corporation owned or controlled by the
State, it shall not be deenmed to provide for

the conmpul sory acquisition or requisitioning

of property, notwithstanding that it deprived

any person of his property".
In Kaval appara Kottarathil Kochuni v. State of Madras (1),
it was held that cls. (1) and (2) of Art. 31 as anended
grant a limted protection against the exercise of different
powers. By cl. (2) of Art. 31 property is protected agai nst
conpul sory acquisition or requisition. The «clause grants
protection in terns of w dest anplitude against conpul sory
acqui sition or requisition of property, and there is nothing
in the Article which indicates that the property protected
is to be of individuals or  corporations. Even t he
expression 'person’ which is used incl. (1) is not used in
cls. (2) and (2A), and the context does not warrant the
interpretation that the protection is not to be available

agai nst acqui sition of State property. Any ot her
construction woul d nmean that properties of nunicipalities or
ot her |ocal authorities--which would adnmittedly fall wthin
the definition of 'State in Part~ Ill either cannot be
acquired at all or if acquired nay be taken w thout payment
of conpensation. Entry 42 in'List IIl and cl. (2) of Art.
31, operate in the same field of legislation : the forner
enunci ates the content of |egislative power, and the Iatter
restraints upon the exercise of t hat power.. For

ascertaining whether an inpugned piece of legislation in
relation to acquisition or requisition of property is within
| egi sl ative conpetence, the two provisions nust be read
t oget her. The two provisions being parts of a single
legislative pattern relating to the exercise of the /right
which rmay for the sake of convenience be called of emni nent
domai n the expression 'property’ in the two provisions nust
have the sane inport in defining the extent of the power and
delineating restraints thereon. |In other words Art. 31(2)
i nposes restrictions on the exercise of
(1) [1960] 3 S.C. R 887.
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| egi slative power under Entry 42 of List I11l. Property
vested in the State nmay not therefore be acquired under a
statute enacted in exercise of |egislative power under Entry
42 unless the' Statute conplies with the requirenent of the
rel evant clauses of Art. 31
Re. (7)
In Director of Rationing and Distribution v. The Corporation
of Calcutta (1), it was held by this Court by a majority
"The law applicable to India before the
Constitution was as authoritatively laid down
by the Privy Council inL. R 73 1. A 271
The Constitution has not nade any change in
the legel position. On the other ban& it has
clearly indicated that the laws in
force before January 26, 1950, shall continue
to have validity even in the new set-up except
in so far as they were in conflict wth the
express provisions of the Constitution. The
rule of interpretation of statutes that the
State is not bound by a statute unless it is
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so provided in express terns or by necessary
inmplication, is still good | aw'

It was observed at p. 172
"The i munity of Government fromthe operation
of certain statutes, and particularly statutes
creating offences, is based upon the funda-
mental concept that the Government or its
officers cannot be a party to committing a
cri me-anal ogous to the "prerogative of perfec-
tion’ that the King can do no wong. Whatever
may have been the historical reason of the
rule, it has been adopted in our country on
grounds of public policy as a rule of inter-
pretation of statutes. That this rule is not
(1) [1961] 1 S.C.R 158.
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peculiar or confined to a nonarchical form of Governnent.
The Court thereby approved the principle of exenption of the
sovereign fromthe general words of a Statute enunciated by
the Judicial Conmittee in Province of Bonbay v. Minicipa
Cor poration of Bonbay in the followng terms
"The general principle to be applied in con-
sidering whether or not the Crown is bound by
general words in a statute is not in doubt.
The 'maximof the lawin early tines was that
no statute bound the Crown Unless the crown
was expressly naned therein, "Roy nest lie par
ascun 'statute si il -ne soit  expressenent
nosme."” . But the rule so laid dowmn is subject
to at least one exception. The Crown may be
bound, as has often been said, "' by 'necessary

i mplication™. If, that is to

mani fest fromthe very terns of the statute,
that it was the intention of the Legislature
that the Crown. should be bound, then the
result is the sanmeias if the Ctowmn had been
expressly naned. It nust then be inferred
that the Crown, by assenting to the |aw,
agreed to be bound by its provisions."
But the rule that the State is not bound, wunless it is
expressly named or by necessary inmplication in the statute
is one of interpretation. |In considering the true _meaning
of words or expression used by the Legislature the Court
nmust have regard to the aim object and scope of the statute
to be read inits entirety. The Court nust —ascertain the
intention of the Legislature by directing its attention not
nmerely to the clauses to be construed but to (the entire
Statute; it nust conpare the clause with the other parts of
the law, and the setting in which the clause to be
interpreted occurs. Again in interpreting a Constitutiona
docunent provisions conferring |egislative power nmust
normally be interpreted |liberally
(1) (21946) L.R, 73 1. A 271, 274.
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and in their widest anplitude. Vide-Navinchandra Mafatla
v. The Commi ssioner of Income-tax, Bonbay City(1l),Entry 42
in List Ill does not, prima facie, contain any indication
that the expression "Property" therein is to be understood
in any restricted sense : nor do the other provisions of the
Constitution for reasons already stated suggest a restricted
neani ng. The ground of absolute sovereignty of the States
which rmay not be interfered with by taking property vested
in the States by Parliamentary legislation has no |ega
basi s. Again denial of power to the Union Parliament to

say
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legislate on allotted topics of legislation, in a nmanner
affecting the property vested in a State, nay render
Parliamentary | egi sl ation virtually i neffective. No
provision in the Constitution suggesting a restricted
meani ng of the word ’property’ in the context of |egislative
power has been brought to our notice. Regard being had to
the extensive powers which the Union Parlianment and
Executive have for using State property, in the |arger
public interest, the restrict on suggested that the power
does not extend to the acquisition of property of the States
does not seemto be contenplated. By making the requisite
decl arati ons under Entries 54 of List 1, the Uni on
Parlianment assuned power to regulate mnes and nminerals and
thereby to deny to all agencies not under the control of the
Union, authority to work the mines. It could scarcely be
i mgined that the Constitution makers while intending to
confer an exclusive power to work mnes and minerals under
the control of the Union, still prevented effective exercise
of that /power by naking it ~inpossible conpulsorily to
acquire. ‘the land vested in the States containing mnerals.
The effective exercise of the power woul d depend-if such an
argunent is accepted-not upon the exercise of the power to
undertake regulation-and control by issuing a notification
under Entry 54, but upon the will of "the State in the
territory of which/'mneral bearing |land is situate. Power to
legislate for regulation and devel opnent. of mnes and
m neral s

(1) [1955] 1 S.C. R 829.
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under the control of the Union, would by necessary
implication include the power to acquire mnes and mnerals.

Power to legislate for acquisition of property vest ed

in the States cannot therefore be denied to the Parlianent
if it be exercised consistently with the protection afforded
by Art. 31.

The following findings will accordingly be recorded on the
i ssues:

Issue 1...in the affirmative.

2..... not such as to disentitle the Uni on

Parliament to exercise its |legislative power

under Entry 42 List 111.

3....answer covered by answer on

i ssue 2.

4....in the negative.
5....in the negative.

Fi ndi ng on additiona

issue..in the affirmative.
The suit will therefore stand dism ssed with costs.
SUBBA RAQ, J.-1 regret ny inability to agree. The sumary
of the pleadings and the issues raised thereon are set out
in the judgnment of the |earned Chief justice and | “need not
restate them
Learned Advocate-CGeneral of West Bengal contended that the
State of West Bengal and the Union of India are sovereign
authorities in their respective spheres allotted to them by
the Constitution, and therefore it would be inconceivable
that one sovereign authority could acquire the property of
the other : they could do so only by nutual agreenent.
438
That apart, the argument proceeded, on a true construction
of the relevant entry, i. e., entry 42 of List Ill, in the
context of the schene of the Constitution and particularly
of Art. 31 thereof, it would be clear that the said entry
could not be invoked by the Union to acquire the |and of the
St ate. Lear ned counsel appearing for the States of Madhya
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Pradesh, Oissa., Assam and Madras supported the Advocate-
CGeneral of West Bengal. The Advocate-CGeneral of Punjab
while supporting the argunment of the Advocate-CGeneral of
West Bengal, also raised an alternative contention, nanely,
that if the acquisition of State property was necessarily
incidental to the effective exercise of any of the powers
conferred on Parlianent under Lists | and Il of the Seventh
Schedule to the Constitution, it could nake a law for
acquiring such property, provided it did not interfere wth
the exercise of the governnental functions of the State; and
that the power to acquire land of the State was not
necessarily incidental to the regul ation of m nes. Lear ned
Government pleader for the State of Bihar supported the
Union of India in its contention that Parlianent can make a
law providing for the acquisition of State property by
virtue of entry 42 of List 11,

Learned Attorncy-General, appearing for the Union of India,
argued ~that entry 42 of List Ill, on its natural and
grammatical construction, sustains the inpugned Ilaw, - he
woul d al so seek to support it on the basis of entries 52 and
54 of List |and entry 33 of List 111. In any event, he
contended, the inpugned | aw could be nade by Parliament by
virtue of Art. 148 of ‘the Constitution and entry 97 of List
I. He also questioned the correctness of the proposition
that the Union and the States are sovereign authorities in
their respective fields and advanced the theory that under
our Constitution the States are subordi nate to the Union
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Before | attenpt to construe the relevant provisions of the
Constitution, it would be convenient to have a conspectus of
the Constitution as far as it is material to the present
enquiry, as the argunents, to sone extent, are linked Wth
the scope and nature of the powers of the Union ‘and the
States thereunder. The Constitution purports to have been
enacted by the people of Indiia who have solemmly resolved to
constitute India into a sovereign denocratic republic.
India is described as a Union of (States. The preanble to
the Constitution indicates that the political sovereignty of
the country rests in the people of India and  the |ega
sovereignty is divided between the constitutional entities
of the Republic of 1India, nanely, the Union and the
different States. Part V of the Constitution deals with the
Uni on and the instrunentalities through which it is
aut hori zed to function, nanely, the |egislature, t he
executive and the judiciary. Part VI provides for the
States and the organs through which they can function
nanely, the legislature, the executive and the judiciary.
Part XI lays down the relation between the Union and the
States : it distributes the legislative powers and regul at es
the administrative relationship between themy it ~devises
various nethods to resolve conflicts that may arise in the
exercise of their powers. Article 246 denarcates the
legislative fields wth precision and enphasizes t he
excl usive power of the Union and the States to make laws in
respect of the natters enunerated in the Lists in the
Seventh Schedul e and allotted to the Union or the States, as
the case nmay be. Even in regard to the executive power,
Arts. 73 and 162 mark out the respective fields of the Union
and the States. Chapter 11 of Part XI provides for the
control of the Union over the States in certain specified
cases. Part Xl| deals with finance, property, contracts,
rights, liabilities, obligations and suits; it distributes
the revenues between the Union and the States, provides for
the allocation between them of certain taxes collected by
the Union, creates
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separate consolidated funds described as the consolidated
fund of India and the consolidated fund of the State, and
enacts certain exenptions, anpbng others, of State properties
fromUnion taxation and Union properties from State taxation
and authorizes the Union as well as the States to borrow
noney on the security of their respective properties subject
to certain limtations. Chapter IIl of part XI|I deals wth
acquisition of property, assets, rights, liabilities and
obligations in certain cases; under Art. 294,
"As from the comencenent of this Consti-
tution-
(a) al | property and assets whi ch
i medi ately before such comrencenent wer e
vested in"H s Majesty for the purposes of the
CGovernment of the Dominion of India and al
property _—and assets which inmrediately before
such comencenent were vested in H's Mjesty
for the purposes of the Governnent of each
CGovernor’s Province shall vest respectively in
the Union and the corresponding State, and
(b) all rights, liabilities and obligations
of the Government of the Dom nion of India and
of the Government of each Governor’s Province,
whet her arising out of any contract or
ot herwi'se, shall be rights, ‘liabilities and
obligations respectively of the Governnent of
I ndi a and the Governnent of each correspondi ng
State.. ... -
Under Art. 296, any property accruing by way of eschewal or
| apse, or as bona vacantia, if it is property situate in a
State, shall vest in the State and in-any other case it
shall vest in the Union. Article 297 vests all ' I|ands,
m nerals and other things of value wunderlying the ' ocean
within the territorial matters of
441
India in the Union. Article 298, which was substituted by
the Constitution (Seventh Amendnent) Act, 1956, extends the
executive power of the Union and of each State to the
carrying on of any trade or business and to the acquisition
hol di ng and di sposal of property and the making of contracts
for any purpose subject to the |legislative powers of the
Union, or of the State, as the case may be. Article 300
says that the CGovernnment of India and the Governnent of a
State nay sue or be sued by the nane of the Union of India
or by the nane of the State, as the case may be, i.e., they
may be sued as jurists personalities. Chapter 1 of Part XV
provides for the node of recruitnment and regulation of
condi tions of service of different services in the Union and
the States. Part XV provides for an i ndependent nmchinery
for elections to the Parliament and the State Legislatures.
Part XVIIl deals with enmergency provisions hereunder the
President, when the security of India or any part of the
territory thereof is threatened by war, external aggression
or internal disturbances or when t he constitutiona
machinery of the States fails or when the financi a
stability or «credit of India or any part thereof is
threatened, nmay, by proclamation, declare an energency to
that effect; in those events, subject to certain safeguards,
the Centre is authorized to take over the adm nistration of
the State in whole or in part for a specified period.
Article 368 provides for the amendnent of the Constitution
and in regard to certain provisions thereof, such as the
Lists in the Seventh Schedul e, the representation of the
States in Parliament, the amendnent shall also require to be
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ratified by the Legislatures of not |ess than one-half of
the States by a resolution to that effect passed by those
Legi sl atures.

Under the schene of our Constitution, sovereign powers are
distributed between the Union and the States within the
spheres allotted to them The Union exercises the sovereign
powers within its sphere
442
throughout the territories of India, and the States exercise
their sovereign powers within their respective territories
in respect of their allotted fields. The Legislatures of
the States as well as the Parliament are elected on adult
franchise. The legislative field of the Union is nuch w der
than that of the States; and in case of conflict in the
comon field allotted to them the Union |aw generally
prevails over the State law. In regard to Bills passed by a
Legi sl ature of a State, the Governor may, and in the case of
bills .derogating fromthe powers of the High Court shall
reserve them for the consideration of the President: though
this is'intheory alimtation on the |egislative power of
the State, in practice the Governor only acts on the advice
of the mnistry which has the confidence of the Legislature.
Except in the case of a bill derogating fromthe powers of
the H gh Court when the Governor is bound to refer it to the
President, in other cases it is not |ikely that the Governor
would refer a bill to the President contrary to the advice
of the mnistry. 1In a few cases of |egislation where inter-
State elenment or conflict of laws are invol ved, sanction of
the President is ‘made a condition precedent. for their
validity: see Arts. 200, 254, 304 etc.

Conming to the executive field, both the Union and the State
are manned by ministers responsible to their respective
Legi slatures elected on adult franchise. The executive
powers of the Union as well as of the States extend to
matters in respect of which they have power to nake |aws,
though the executive of the Union can give directions to a
State to ensure conpliance with the | aws nade by Parlianent
and any. existing |aw which applies in that State. The
State is also enjoined to exercise its powers in-such’a way
as not to inpede or restrict the exercise of the power of
the Union executive; and the executive of the Union .is
enpowered to give directions to the State as nmay be
necessary for that purpose. So too, the Union executive can
gi ve
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directions to a State as to the constructi on and maint enance
of neans of conmmunications declared to be of nationa
i mport ance. It is also authorised to confer| powers on
States in respect of matters to which the executive power of
the Union extends. By and large, with m nor exceptions, the
Union as well as the State executive functions- in its
exclusive field, and the Union executive's directives are
intended to facilitate the <carrying out of the ‘Union
pur poses.

Every State has its judiciary and the highest court in_ a
State is the High Court of judicature. The expenditure of
the State judiciary is charged on the consolidated fund of
the State concerned but the judges of the High Court are
appointed by the President; and appeals lie to the Supremne
Court of India in certain mtters and it has al so
extraordinary powers to entertain appeals in other matters
or to issue wits to enforce fundanental rights. But both
the High Courts and the Suprenme Court interpret the State
and the Union laws and resolve conflicts, if any. An
integrated system of judiciary has been accepted by the
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Constitution and the judicial control operates both ways,

though the final word is with the Suprenme Court. That
cannot by itself affect the federal principle, as even in
Australia an appeallies to the Privy Council, under certain

ci rcunmst ances, fromthe decisions of the Hi gh Court of the
Conmmon. weal th of Australia.

In financial matters,, though the States and the Union have
consol idated funds of their own, the sources allotted to the
States are conparatively nmeagre and those allotted to the
Uni on appear to be perennial; the States also depend upon
the Union for allocation of funds fromand out of the taxes
collected by it and also for grants; though there is no
direct control by the Union over the field of finance of the
States, there will always be indirect pressure on the States
in that field, The Union, being in charge
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of the purse strings, can always, to use an euphenistic
term pursuade the States to take its advice. In case of
energenci es, ~such “as, war, external aggression, interna

di sturbances, failure of the constitutional nachinery and
financial instability, extraordinary powers are conferred on
the Union, subject to certainlintations, to interfere with
the States’ administration; but the provisions relating to
emergency situations are really in the nature of safety
val ves to protect the country’'s future. Parlianent has al so
the power to change the boundaries of the territories or
form new territories, but that is also an extraordinary
provision to nmeet certain energencies.

There is al so anot her side of the picture. Parlianent shal
consi st of the President and two Houses respectively known
as the Council of States and the House of” the people; the
Council of States shall consist, apart fromthe 12 nom nated
nmenbers, not nore than 238 representatives of the States and

the Union territories. A part of the Parlianent is,
therefore, conprised of the representatives of the ' State
Legi sl atures. Though the powers of the Council of States
are not co-equal with those of the House of the People,. to

the extent it exercises its |legislative powers the States
also have control over the Union.. The States are also
entitled to be consulted in the matter of the amendnment of
certain provisions of the Constitution : vide Art. 368.

The foregoing resune of the provisions of the Constitution
reveals the following picture : The political sovereign is
the people of India and the | egal sovereignty is divided
bet ween the constitutional entities i.e., the Union and the
States, who are juristic personalties possessing properties
and functioning through the instrumentalities created by the
Consti tution. Though the jurisdiction of the Union is
confined to sone subjects, it extends throughout 1ndia,
whereas that of the States is confined to their
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territorial limts. Wthin their respective spheres both in
the legislative and executive fields they are supreme; ‘their
inter se relationship is regulated by specific provisions.
The relation between the Union and the States cannot  be
found in the legislative fields demarcated by the Lists, but
can only be discovered in the specific constitutiona
provisions forging |inks between them The energency powers
of the Union to neet extraordinary situations do not affect
its exclusive fields of operation in normal tines.

On the basis of a conparison of the Indian Constitution with
that of Anerica, it is argued that none of the inportant
criteria of a federation is present in the I ndi an
Constitution. "Federalismin the United States enbraces the
following elenents : (1) as in all federations, the union of
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several autononpbus political entities, or "States", for
conmon purposes ; (2) the division of legislative powers
between a "National Governnent", on the one hand and
constituent "States", on the other, which division is

governed by the rule that the fornmer is "a government of
enunerated powers"”™ while the latter arc governnents of
"residual powers"; (3) the direct operation, for the nost
part, of each of these centers of Governnent, wthin its
assigned sphere, upon all persons and property wthin its
territorial limts; (4) the provision of each center wth
the conplete apparatus of |aw enforcement, both executive
and judicial; (5) the supremacy of the "National Government”
within its assigned sphere over any conflicting assertion of
"state" power; (6) dual citizenship." The aforesaid el enents
are no doubt present in‘the Anerican Constitution, but it is
not possible to contend that unless all the said criteria
exi st a constitution cannot be described as a federal one.
Though ~on paper the Anerican Constitution is a typica
federation, in practice the Supreme Court of the United
States of ~America by evolving and  devel oping nany |ega
doctrines-and inplied powers has
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i nvested the Federal Government with |arge powers to enable
it to interfere indirectly in the States field. Even in

regard to judicial power, though the American Suprenme Court
was originally conceived to be a Federal Court concerning
itself wth federal laws, in fact it authoritatively
interprets the State |l aws when they cone into conflict wth
federal |laws. The point is that even in Anerica there is no
federation in the orthodox sense of the term

So too, the Constitution of Australia clearly demarcates the
exclusive fields of the Commonwealth and the States and
jealously guards the State rights, but in practice the
St ates have been reduced to the position of agencies of the
Commonweal th Governnent. This was brought about because of

the financial grip the Centre has over the State : 'see
Wieare on "’ Federal Covernment."
But in Canada the position is the reverse. Though the

Centre and the Provinces have their distinctive Lists of
powers, the Central Government has certain linited powers of
control over the governnents of the ten Provinces of Canada;
the residuary powers are given to the Centre and not to  the
States. Though undoubtedly sone el ements of unitary form of
government are present, the constitutional custom evolved
practically a federal State and, as one author puts it, "no
domi ni on government which attenpts to stress the unitary
elements in the Constitution at the expense of the federa

elenments would survive." It is, therefore, clear that in
every federal Constitution there are either textually or
customarily sone wunitary elenents. The real test to

ascertain whether a particular Constitution has accepted the
federal principle or not is whether the said Constitution
provides for the division of powers in such a way that the
general and regional governments are each within its sphere
substantially independent of the other. The reservation
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of the residue of power or the power to interfere wth
States’ affairs in emergencies in the Union may affect the
bal ance of power in a federation, but does not destroy its
character. Sone Constitutions show a marked bias towards
the Federation and the others towards the States, but
notw t hst andi ng the varyi ng enphasis they accept the federa

principle as their basis. Though some authors, accepting
the Anerican Constitution as the yardstick for a federation

prefer to describe Constitutions with a bias towards Union
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as quasi-federations, | do not think it is inappropriate to
describe all Constitutions which substantially accept the
federal principle as Federations. Applying this test, |
have no doubt that the Indian Constitution is a federation

as the units in normal times exercise exclusive sovereign
powers within the fields allotted to them

A further distinction is sought to be nade between the
Anerican Constitution and the Indian Constitution on the
basis of the historical evolution of the two countries.
Wiile in Anerica, the argunent proceeds, the pre-existing
sovereign States were brought together under a federation,
in India the Constitution conferred certain powers on the
exi sting adm ni strative units or such units new y
consti t ut ed. The status of a political entity Under a
particul ar constituti on'does not depend upon its history but
upon the provisions of the constitution. The pre-existing
i ndependent States may not be given any appreciable power
under a constitution, while newy formed States nmay enjoy

| ar ger power  under another “constitution. A federa
structure is minly conceived to har noni ze exi sting
conflicting interests and to provide agai nst future
conflicts. India is a vast country: indeed, it is described

as a sub-continent. Hi storically, before the advent of the
Constitution, there were different Provinces enjoying in
practice a fair/ amount of autonony and there wer e
i nnuerabl e States wiith varying forns of governnent ranging
from pure autocracy
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to guided denocracy. There were also differences in
| anguage, race, religion etc.  There were also foreign
pockets expected sooner or later to be incorporated, wth

the main country. |n those circunstances our Constitution
adopted a federal structure with a strong bias towards the
Centre. Under such a structure, while the Centre remains

strong to prevent the devel opnent of fissiparous tendencies,
the States are made practically autonomous in ordinary tinmes
within the spheres allotted to them
Wth this background | shall now proceed to consider the
argunents advanced by | earned counsel. | shall first take
up the argunent based upon entry 42 of List 111, i.e.
acqui sition and requisitioning of property. The -provisions
relevant to the said question are as follows.,
Article 245: (1) Subject to the provisions of
this Constitution, Parlianment may nmake laws
for the whole or any part of the territory of
India, and the Legislature of a State may nake
laws for, tile whole or any part of the State.
(2)...No law nmde by Parlianment shall be
deened to be invalid on the ground that it
woul d have extra-territorial operation
Article 246: (1) Notwi thstanding anything in
clauses (2) and (3), Parliament has exclusive
power to make laws with respect to any of the
matters enunmerated in List | in the Seventh
Schedule (in this Constitution referred to as
the "Union List").
(2)...Notwithstanding anything in clause (3),
Parliament and, subject to clause (1), the
Legi slature of any State al so, have power to
make |laws with respect to any of the nmatters
enunerated in List Il in the Seventh Schedul e
(in
449
this Constitution referred to as t he
"Concurrent List").
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(3)...Subject to clauses (1) and (2), the

Legi sl ature of a State has exclusive power to

nmake |laws for such State or any part thereof

with respect to any of the matters enunerated

in List 11 in the Seventh Schedule (in this

Constitution referred to as the State List").
The entries relevant to acquisition, as they stood before
the Constitution (Seventh Anendnent) Act, 1956. read as
fol | ows:

Entry 33 of . List . Acqui sition or
requi sitioning of property for the purpose of
t he Uni on.

Entry 36 of List II. Acqui sition or

requisitioning of property, except for the
pur poses of “the Union, subject to t he
provi sions of entry 42 of List III.
-Entry 12 of List Ill. Principles on which
conpensati on for property acquired or
requisitioned for the purposes of the Union or
of -a State or for any other public purpose is
to be deternmined, and the formand the nanner
i n which such conpensation is to be given.
After the said anendnent, entry 33 of List | and entry 36 of
List Il were omtted; and entry 42 of List 111, as
substituted by the Seventh Anendnent reads:
Acqui sition and requisitioning of property".
Article 31. (1) No person-shall be deprived of
his property save by authority of |aw
(2)...No property-shall be compulsorily acg-
uired or  requisitioned save for . a public
purpose and save by authority of a llaw which
provi des
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for conpensation for the property so acquired
or requisitioned and either fixes the anount
of the conpensati on or specifies the
principles on which, and the manner in which
the conpensation is to be determned and
given; and no such law shall be called in
guestion in any court on the ground that the
conpensati on provided by that is not adequate.
(2A) Where a law does not —provide for the
transfer of the ownership or right to
possessi on of any property to the State or to
a corporation owned or controlled by the
State, it shall not be deermed to provide for
the conpul sory acquisition or requisitioning
of property, notw thstanding that it deprives
any person of his property.
(3) No such law as is referred to in clause
(2) made by the Legislature of a State shal
effect unless such | aw, having been reserved
or the consideration of the President, has
recei ved his assent.
I have already held that the sovereign powers have been
di stributed between the constitutional entities, nanely, the
Union and the States; one such soverei gn power is the power
to acquire or requisition the property of a citizen for a
public purpose. The doctrine of "Em nent Domain" is defined
by Wllis as "the | egal capacity of sovereign, or one of its
governmental agents to take private property for a public
use upon the paynment of just conpensation”. N cholas in his
book on Emi nent Domain, Vol. |, describes it as a power of
the sovereign to take a property for public use wthout the
owner’s consent: In Chiranjit Lal Chowdhri v. The Union of
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India (1), Mikherjea, J., as he then was, accepted this
definition when he said:
"It is aright inherent in every sovereign to

t ake and appropriate private property
bel ongi ng
(1) [1950] S.C. R a69, 901-902.
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to individual citizens for public use. Thi s

right, which is described as em nent donain in
Anerican law, is like the power of taxation
an of fspring of political necessity, and it is
supposed to be based wupon an i mplied
reservation by Gover nirent t hat private
property acquired by its citizens wunder its
protection may be taken or its use controlled
for public benefit irrespective of the wishes
of the owner."
It is, therefore, <clear that the power to acquire the
property /of ~a citizen for a public purpose is one of the
i mplied ‘powers of the sovereign. In our Constitution,
before the Constitution (Seventh Amendnment) Act, 1956, this
power was divided and distributed between the Union and the

States; the Union, by virtue of entry 33 of List | could
acquire a property for Union purposes, and by virtue of
entry 36 of List/Il a State could acquire a property for

State purposes: the result was that a State could not
acquire a property of a citizen for a Union purpose, and the
Uni on could not acquire a property of a citizen for a State

pur pose. To avoid this difficulty entry 33 of List | and
entry 36 of List Il were omtted and the present entry 42 of
List 111 has been substituted for the earlier entry 42 in

the said List. Now both Parlianent and the Legislature of a
State can make a law providing for~ the acquisition and
requi sitioning of property for Union or State purposes. But
the crucial point that is inplicit in the power of
acquisition by a sovereign is that it nust relate only to
the property of the governed, ( for a sovereign cannot
obviously acquire its own property. This sovereign power of
Em nent Donmmi n under our Constitution is conferred on, or

di vided between, the Union and the States. Prima facie,
therefore, entry 42 of List Ill can only mean _acquisition
and requisitioning of private property by a State. It is

also inmplicit in the concept of acquisition or requisition-
ing that the acquisition or requisitioning shall be for
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a public purpose on paynent of just conpensation. The said
concept has acquired a well defined connotation not only in
the foreign countries fromwhich it is borrowed, but also in
the legislative history of our country. That is why our
Constitution laid down in express terns that any law nmade
shal |l not violate the fundanental rights. One of the funda-
mental rights is that enshrined in Art. 31(2) and it says
t hat no property shall be compulsorily acquired or
requisitioned save for a public purpose and save by
authority of law, which provides for conpensation for the
property so acquired or requisitioned. The scope of entry
42 of List Ill would be apparent if it is read along wth
the said article. Unless it is held that Art. 31(2) applies
also to a law of acquisition of a State property by the
Union, the result will be that Parlianent can make a |aw
providing for the acquisition of a property of a State for a
pur pose which is not a public purpose and wi thout paynent of
conpensation, while it cannot do so in the case of
acquisition of a private property. If Art. 31, does not
govern the law of acquisition of a State property, it
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indicates that entry 42 of List IIl does not deal wth
acquisition of a State property, for otherwise it would | ead
to the anonmaly of acquisition of a State property by a |aw
of Parlianent without safeguards inherent in the doctrine of
Em nent Dommin. That is why the |earned Attorney-GCenera
made an attenpt to persuade us to hold that Art. 31(2)
applies also to a law providing for the acquisition of a
State property. He contended that after the Constitution
(Fourth Amendnent) Act, 1955, Art. 31(1) is separated from
Art. 31(2) and that the phraseology of Art. 31(2), if
i ndependent |y construed, is wde enough to t ake in
acquisition of a State property. And for this position be
relied upon the judgnent of this Court in Kaval appara
Kottarathil Kochuni v. The State of Madras (1). There, this
Court held that after the Constitution (Fourth Amendnent
Act, 1955, cls. (1), (2) and (2A) of Art. 31 dealt with
(1)..[1960] 3 S.C.R 887.
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di fferent subj ects-cl s. (2)° and (2A) deal i ng with
acqui siti'onand requisitioning, and cl. (1) with deprivation
of property with authority of law ~ That decision has no
bearing on the construction of cl. (2) of the said Article
vis-a-vis the question of acquisition of a State property.
The fact that this Court held that the two clauses of the
Article deal with two different subjects does riot nmean that
cl. (1) has no bearing on the interpretation of cl. (2) of
the sane Article.  Clause (2) of Art. 31 reads
"No property shall be conpul sorily acquired or
requi si ti oned save for a public purpose and
save by authority of a | aw which provides for
conpensation for the property so-acquired or
requi sitioned and either fixes the amunt of
the conpensation or specifies the principles
on which, and the  nmanner in which, t he
conpensation is to be determined and given;
and no such | aw shall ‘be called in question in
any court on the ground that the conpensation
provided by that law.is not adequate.™”
Cl ause (2A) thereof reads
"Where a | aw does not provide for the transfer
of the ownership or right to possession of any
property to the State or to —a corporation
owned or controlled by the State, it shall not
be deened to provide for the conpul sory
acquisition or requisitioning of property,
notwi t hstanding that it deprives any person of
his property."

It is true that cl. (1) opens out wth the (words "’no
person” whereas cl. (2) does not repeat that expression; but
in the context, |I find it difficult to hold that cl., (1)
deals wth property of a person and cl. (2) deals wth

property of persons and States. Article 31 deals with a
fundanental right in regard
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to property-cl. (1) with deprivation of property, and cl
(2) with acquisition of property. As cl. (1) nakes it clear
that property shall be of a person, it is not necessary to,
nmention over again that the property acquired should be of a

per son. The i dea of conpul sory acqui sition and
requisitioning in cl. (2) indicates that the acquisition or
requisitioning is by a State of a person’s property. That

is made clear by cl. (2A) which says that the Ilaw of
acquisition shall provide for the transfer of ownership or
right to possession of any property to the State or to a
corporati on owned or controlled by the State. The transfer
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of property is to the State and a fortitude the transferor
must be one other than the State. |In the context it can
only nmean the person nentioned in cl. (1). The use of the
definite article in the expression "the State" is a further
indication that transfer inter se between State and State or
Union and State is not contenplated by that clause. if that
was the intention it would have provided expressly for a
transfer between a State and a State. Even so, the |earned
Attorney-General contends that State is also a person

"Person" has not been defined in the Constitution; but a

perusal of the various provisions of Part Il clearly shows
that the expression "Person" is used in contradistinction to
"State." I ndeed, nost of the fundanental rights are

conferred on a person or a citizen against infringement of
his rights by a State. ~The expression "person" in Arts. 14,
18, 20, 21, 22, 25 and 27 does not and cannot include a

"State". I ndeed, ~ there is no other article in this part
wherein the expression "person™ is used in the sense of
"State". /Primm facie, therefore, the expression "person" in
Art. 31 will not include "State". There is nothing in the

said Article which conpel's me to give a strained neaning
particularly when the Article is consistent wth t he
recogni zed concept of Eminent Domain and fits in squarely
with the schene of fundanental rights. But it is said that
if a State cannot be a "Person", a corporation or a
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conpany will have to be excluded fromits scope. There is
no definition of the expression "person” in t he
Constitution; but it is defined in the General d auses Act,
1897, as including any company or association or body of

i ndividuals, whether incorporated or not. Though this
definition is an enlargenent of the natural rmeaning of the
expression "person", even the extended neaning does not
include the State. Anyhow the question whether the said
expression takes in a corporation or not, does not call for
a decision in this case. ’'In this context two decisions of
this Court may usefully be referred to. In Director of
Rationing and Distribution v. The Corporation of Calcutta
(1), it was held that ""the rule of interpretation of

statutes that the State is not bound by a statute unless it
is SO provided in express terms, or by necessary
inmplication, is still good law'. Though that rule has been
laid down in the context of a statute, there is no reason
why a different principle should apply in the construction

of the Articles of the Constitution. If that rule of
i nterpretation is applied to Art. 31 (2) of t he
Constitution, it will have to be held that, as the said rule

does not in terms or by necessary inplication  provide for
the acquisition of State property, a State property ~cannot
be the subject-matter of the said rule. Reliance is placed
upon anot her judgment of this Court in The State of Bihar v.
Rani Sonabati Kumari (2), in support of the contention that
the expression ""person' enbraces a State. There, the
decision was that when the State di sobeyed the order  of
injunction issued by the court, the said order could be
enforced against the State in the nmariner prescribed by O.
XXXIX, r. 2 (3), of the Code of Civil Procedure. A
plaintiff may apply to the court for a tenporary injunction
to restrain a defendant from committing t he injury
conpl ained of . Under 0. XXXIX, r. 2 (3) of the code,

"I'n case (if disobedience, or of breach of any

(1) [1961] 1 S.C R 158.

(2) [1961] 1 S.C R 728.
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such terns, the Court granting an injunction
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may order the property OF the person guilty of
such di sobedi ence or breach to be attached,
and may al so order such person to be detained
in the civil prison for a termnot. exceeding
six nmonths, unless in the neantine the Court
directs his rel ease.™
This Court, on a construction of cls. (1) and (3) of r. 2 of
0. XXXIX of the Code of Civil Procedure held that the
expr essi on "person’ in r. 2 (3) has been enpl oyed
conpendi ously to designate everyone in the group "Defendant,
hi s agents, servants and worknmen" and not for excluding any
def endant agai nst whomthe order of injunction has primarily
been passed. But at the sane tine, this Court made it clear
that the provision for detention does not apply to the
State; and this could only be because the State is not a
"Person" who could be detained. The decision is based upon
the phraseol ogy of ‘the two clauses of 0. XXXIX, r. 2 of the
Code of Gvil Procedure and does not |ay down as a genera
proposition that the expression "person" wherever it appears
shall include a "State".
The historical background of Art. 31 and entry 42 of List
1l al so does not bear out the construction that acquisition
of a State property is contenplated by the entry 42 of List
[11. 1In the Governnent of India Act, 1935, acquisition was
a provincial subject, being entry 9 of List 11, Section 299
of the Government of /Andia Act, 1935, read
(1) No person shall be deprived of his property in British
I ndi a save by authority of |aw
(2) Neither the Federal nor a Provincial Legislature shal
have power to nmake any |law authorising ~the conpulsory
acquisition for public purposes of any |and, or any
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conmercial or industrial undertaking, or any interest.in, or
in any conpany owning, any comercial or i ndustria
undertaking, unless the |aw provides for the paynent of
conpensation for the property acquired and either fixes the
amount of the conpensation, or specifies the principles on
whi ch, and the manner in which it is to be determned.”
Broadly, «cls. (1) and (2) of s. - 299 of the said Act
correspond respectively to cls. (1) and (2) of Art.” 31 of
t he Consti tution, under the said Act, t he Feder al
Legislature could not make a | aw acquiring the land of a
Provi nce for the sinple reason that the subject of
acquisition of land was exclusively a Provincial subject.
But s. 127 provided for the contingency of- the  Federation
requiring the |and belonging to a Province. The ~ section
read :
"The Federation may, if it deens it necessary
to acquire any land situate in a Province for
any purpose connected with a nmatter/ wth
respect to which the Federal Legislature has
power to nake |laws, require the Province to
acquire the land on behalf and at the expense,
of the Federation or, if the land belongs to
the Province, to transfer it to the Federation
on such ternms as may be agreed or, in default
of agreenent, as nay be deternined by an
arbitrator appointed by the Chief Justice of
I ndia."
A conbined reading of the said provisions indicates that
though under the Governnent of |India Act the federa
Legi slature could not nake a | aw enpowering the Federation
to acquire the land belonging to a Province, the Federation
may require the Province to transfer to it the [ and owned by
the Province on termnms agreed upon between them or, in
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default of agreenent, deternmined by an arbitrator: that 1is
to
458
say, under the Government of India Act transfer of |ands
owned by a Province to the Federation could be effected only
under an agreement or an award. Under the Constitution
before it was anended in 1956, Parlianment as well as State
Legi sl atures were enpowered to nake | aws for acquisition of
| ands for their respective purposes-Parlianment for the Union
purposes and a State Legislature for the purposes of the
St ate. Prima facie the relevant entries, nanely, entry 33
of List I and entry 36 of List Il, could have related only
to acquisition of private |ands for purposes of the Union or
the State, as the case may be. But if the Union or the
State wanted the land held by the other, it could secure the
same only under Art. 298 (1), as it stood then. The said
article read
"The executive power of the Union and of each
State shall extend, subject to any | aw nade by
the appropriate Legislature, to the grant,
sal e, disposition or nortgage of any property
hel d for the purposes of the Union or of such
State, as the case may be, and to the purchase
or acqui sition of property for those purposes
respectively, and to the making of contracts."
The phraseol ogy used in this article clearly shows that the
land held by the Union or the State for the Union or the
State purposes respectively, could be transferred to the
other only in the manner indicated in Art. 298 (1). By the
Constitution (Seventh Amendnent) Act, 1956, the subject of
acquisition and requisitioning of land was placed in List
1l as entry 42, and entry 33 of List | and entry 36 of List
Il were deleted and Art. 298 was substituted by ' a new
Article. The changes made in Art. 298 are not material for
the present purposes. It is, therefore, nanifest that under
the Government of India Act, 1935, conpul sory acquisition of
| and was a provincial subject, that tinder the Constitution
as it
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originally stood, Parliament could nake a |aw for acquiring
such a property, for the Union purposes and the State
Legislature for the State purposes by virtue of different
entries and that, after the anendnent, both Parlianent and
State Legislatures could nake a |aw for the acquisition of
such a property by virtue of entry 42 of List 111. But if
the Federation or a province under the Government of India
Act, or the Union or the State under the Constitution wanted
a property owned by the other, it could secure it only under
an agreenent and not otherw se. This schene clearly
denonstrates that a | aw whet her nade by Parlianment or by a
State Legislature cannot provide for the acquisition of
property owned by the other. I, therefore, hold that
Parliament cannot make a law by virtue of entry 44 of  List
111 for the acquisition by the Union of the property owned
by a State.
Reliance is then placed upon Art. 248 of the Constitution
read along with entry 97 of List | of the Seventh Schedul e
to sustain the wi der power of the Parliament. Article 248
reads :
(1) Parliament has exclusive power to nake
any law with respect of any matter not
enunerated in the concurrent List or State
List.
(2) Such power shall include the power of
maki ng any | aw i mposing a tax not nentioned in
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ei ther of those Lists.

Entry 97 of List |. Any other nmatter not
enunerated in List Il or List [IIl including
any tax not nentioned in either of those
Li sts.
It is contended that if acquisition of a State property does
not fall under entry 42 of List IlIl it nust fall under entry
97 of List 1. Enphasis is laid upon the
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words "any matter" in Art. 248 and a contention is advanced
that the expression "any matter" has the w dest connotation
and, therefore, it enpowers the Parlianent to nake a law in
regard to any subject, including taking over of the property
of a State. There are two answers to this argunent
firstly, a residuary entry cannot travel beyond the scope of
the division of powers. The sovereign |legislative power is
di vi ded between different entitles. The entire |egislative
field is divided between the Union and the States. The
net hod of ‘al | ocation adopted is by enuneration of subjects.
The residuary article and the entry are the devices adopted
to entrust to the Union any subject onmitted by mstake or
ot herwi se. The residuary |legislative field cannot possibly
cover inter-State relation, for that matter is not
distributed between the Union and the States by way of
| egislative Lists. / That apart, when a specific provision is
nmade for acquisition of a property, it would be incongruous
to confine that entry to properties other than those of the
States and to resort to the residuary power for acquiring
the properties of States. |If the power of acquisition can
be construed to nmean only acquisition of properties in the
States and not properties belonging to the States, it nust
be held that the power of acquisitionis limted to that
extent. Further if Art. 31 (2) applied only to a' |aw of
acquisition of a private property as | have already ' held,
the anomaly that arises if the said clause does not apply to
entry 42 of List IIl will equally arise in respect of entry
97 of List Il would, therefore. hold that Parliament cannot
nake a law for the acquisition of a State property by virtue
of entry 97 of List 1.

There would be nany anomalies in the working of the
Constitution if the contention of the Union was  accepted.
As the subject of "acquisition and requisitioning” is in the
Concurrent List both Parlianment and a State Legislature can
make different
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laws for acquiring the property of the State or ~of the
Union, as the case may be. Under the |aw made by

Parliament, the State property can be acquired and on
acquisition it becones the Union property; then  under’ the
| aw made by tile State, the same property can be reacquired
by the state as the Union property. It is said that this
Vi ci ous circle cannot arise under t he Constitution
Rel i ance is first placed upon Art. 31(3) of t he
Constitution, which says :
"No such law as is referred to in clause (2)
nade by the Legislature of a State shall have
ef fect unless such |aw, having been reserved
for the consideration of the President, has
recei ved his assent."”
But | have held that Art. 31 (2) has no application to a | aw
providing for the acquisition of a State property and if so,
cl. (3) thereof will also not apply to such a law. Even if
Art. 31(3) applies, there is nothing which prevents the
President fromgiving his consent to a State to acquire the
Uni on property, though the Union executive may ordinarily be
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relied upon not to do so. But we nust test the validity of
a contention on the legal possibilities and not on what a

particul ar executive may or may not do. If so, Art. 31(3)
cannot al ways prevent the conflict indicated above. It is
-said that Art. 254(1) would invariably resolve such
conflicts in favour of the |aw made by the Parliament. But

Art. 254(1) can cone in aid of the law nade by Parlianment
only if there is repugnancy between that |aw and that made
by the. State Legislature. But in the illustration given
there is no such repugnancy, for the | aw nmade by Parlianent
provides for the acquisition of the property of the State,
whereas the law nmade by the State provides for the
acqui sition of the property owned by the Union. The nonent
the State property is acquired by the Union it becones the
property of the Union. “1n such a context there is no
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repugnancy between the two | aws though the purpose of the
Uni on |.aw can be defeated by the exercise of a power under a
State law., Article 254(2) also saves the laws of the States
if the ‘'previous consent of the President has been taken

such a consent is |egally possible, though ordinarily the

Central Executive can beexpected to wthhold it. The
Constitution coul dnot -~ have intended such an unresolved
conflictbetween the Union and the States. Secondly,if

the contention of the Union be correct, Parliament can nake
a |law naking a provision for acquiring the entire property
of a State without conpensation. It can indirectly prevent
the State fromfunctioning; it can acquire ‘the buildings
owned by the State and used for its offices; it can take
away the substratumof the State’'s jurisdictiony. acquiring
not only its offices but alsoits buildings and works, which
are nmmintained for the public good. Though Parlianent may
not be expected to create such a situation, nothing wll
prevent it fromdoing so. A construction which may | prevent
the State fromfunctioning as visualized by the Constitution
cannot easily be accepted unless it is clearly expressed in
the Constitution itself. It is(said that Parlianment can
destroy the State under Art. 3 of the Constitution and,
therefore, nothing nore untoward can happen to a State if
this limted power is conceded, as a |arger power has
already vests in the Parliament. Article 3 only enables the
Parliament to make a law for the formation of anew State
alteration of boundaries of any State, increase or decrease
of the area of any State or alteration of the name” of any
St ate. Such a power is expressly given to. the Parlianent
and, therefore, it can function under that Article. But
that has nothing to do with a power to acquire the property
of a State. Thirdly, when the Constitution created |ega
entities and distributed the soverei gn powers between them
it 1is unreasonable to construe the anbi guous provisions of
the Constitution in such a way as to create
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conflicts between themor to make one a creature of the
ot her. It is said that if such a power is not conceded to
the Union, the States may not cooperate with the Union, in

the inplenmentation of the policies conceived in the interest
of the whole country. This argunment nmay have sone rel evance
in Anerica or in Australia where the States are powerful
under their respective Constitutions, but absolutely none
under our Constitution whereunder the States are practically
beholden to the Union in many ways. It was necessary in
Arerica to evolve inplied powers to inplenment nationa
policies; in India the Constitution has conferred on the
Union anple powers in that direction. 1In such a situation
this Court should be very reluctant to curtail the already
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limted power s of the States and shoul d not , by
construction, convert the federal structure into a wunitary
form of government which the Constitution has rejected.
At this stage anot her argument advanced by | earned
Advocat e- General for Wst Bengal may be noticed. He
contends that’ under Art. 294 of the Constitution all the
coal-mnes vested in H's Majesty for the purposes of the
Province vested in the State of Wst Bengal as from the
comencement of the Constitution; and that, therefore,
unless there is an express constitutional provision for
di vesting them they could not be acquired by a | aw made by
Parliament. | shall consider the decisions cited at the Bar
inthis context at a later stage. |f the argunment advanced
on behalf of the Union is correct, viz., that there is a
| egi sl ative power in the Parlianent to acquire the property
of a State, Art. 294 cannot be in the way of the Union |aw
providing for the acquisition of the State property. That
apart, ~Art. 294 applies only to the property vested in the
State 'at the commencenent of the Constitution and not to
property that has been subsequently acquired by it. 1In this
case, the zamindaries where the coal-nines are
464
situate vested in the State of West Bengal subsequent to the
commencement of the Constitution by reason of a State |aw
But it is contended that though the surface soil of the
zam ndari was with the zam ndars, the coal -mnes vested in
H's Mjesty before the Constitution and  that at t he
comencenment of the Constitution continued to vest in the
State. But this argunent is contrary to series of decisions
given by the Privy Council : | see Harinarayan Singh Deo v.
Sriram Chakravarti (1); Durga Prasad Singh v. Brajnath Bose
(2); Sashi Bhushan Msra v. Jyoti Prasad Singh Deo (3);
Raj kumar  Thakur G rdhari Singh v. Megh Lal- Pandey (4); and
Raghunath Roy Marwari v. Durga Prasad Singh (5). Though
t hese deci sions were given in dispute between zam ndars and
their tenants, the observations in sone of the judgnments run
counter to the argument of |earned Advocate-General. He has
not pl aced before wus any authority to support hi s
contention; but he alternatively suggested that though the
estates with the coal-nmines may have belonged to the
zam ndars, the reversion in the said estates was  with His
Maj esty and subsequently with the State. ~This is contrary
to the principles of permanent settlenent, for under the
per manent settlenment the British Governnent granted to the
zam ndars a permanent hereditary property in their [ands for
all times to cone and fixed a noderate assessnment of public
revenue on such |ands, which could not be increased under
any circunstances. The sannads granted under the pernanent
settlenent regulations did not reserve any reversionary
right to the Governnent. As | have held that, even if any
interest had vested in the State, it could be divested by an
Act of an appropriate Legislature if the requisite power was
conferred on it by the Constitution,” | do not propose to
express my final opinion on this question
The constitutional validity of the inpugned
Act is next sought to be sustained on the basis of
(1)(1910) I1.L.R 37 Cal. 723.(3)(1916) |.L.R 44 CcCal. 585
(2)(1912) I1.L.R 39 Col. 696. (4)(1917) I|.L.R 45 cal
87,(5) (1919) I.L.R 47 Cal. 95.
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entry 52 and entry 54 of List | of the Seventh Schedule to
the Constitution. They read

Entry 52 of List |I : Industries, the contro

of which by the Union is decl ared by

Parliament by law to be expedient in the
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public interest.
Entry 54 of List |I: Regulation of mnes and
m neral developnment to the extent to which
such regulation and developnent wunder the
control of the Union is declared by Parlianent
by law to be expedient in the public interest.
Before construing these two provisions.. it
woul d be convenient to read entries 23 and 24
of List Il, the State List
Entry 23 of List Il: Regulation 'of nmines and
m neral devel opnent subject to the provisions
of List | wth respect to regulation and
devel opnent under the control of the Union
Entry 24 of List Il: Industries subject to the
provi sions of entries 7 and 52 of List I.
A conbi ned reading of the four entries shows that ordinarily
the industries and the regulation of mines and ninera
devel opnent are the State subjects. But if Parlianment makes
a |l aw declaring that any particular industry should be under
the control of “the Union in public interests or the
regul ations of any mnes or mneral devel opnent should be
under its control, to that extent entries 24 and 23 of List

Il shall vyield to entries 52 and 54 of List |I. Under the
i ndustries (Devel opnent ~ and Regul ation) Act, 1951 (65 of
1951), Parlianent has declared that ""it is expedient in the

public interest that the Union should take under its contro
the industries specified in the First Schedule", which
i nclude coal and, therefore, it is argued, the subject of

coal industry passed on to parliament and the inpugned Act
made thereafter
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for acquisition of coal bearing |ands was well wthin its
power . If | my say so, there is a fallacy in this
argunent . A decl aration under entry 52 of List | would no

doubt enable Parliament to nmake a lawin respect of an
industry, that is to say Parliament may nake a law in
respect of an existing industry or an industry that may be

started subsequently. So too, before the declaration a
State Legislature could have nade a law in respect ‘of an
i ndustry by virtue of entry 24 of List |II. But  neit her
entry 24 of List Il nor entry 52 of List | enpowers the

State Legislature before the said declaration or the
Parliament after such a declaration to neke a law for
acquisition of lands. |If the State Legislature before the
declaration or the Parlianent after the declaration wanted
to acquire the land it can only proceed to nake a | aw by
virtue of entry 42 of List IIl. As | have held that entry
42 of List Ill does not enable Parlianment to nake a |aw
providing for the acquisition of a property of a State,
entry 52 of list |I cannot be relied upon for such a purpose.
Reliance is also placed upon the Coal Mnes (Conservation
and Safety) Act, 1952 (Act XII of 1952) in support 'of the
contention that the declaration contained therein gave
vitality to entry 54 of List | and that the inpugned Act
could be sustained under that entry. Section 2 of that Act
says :
"I't is hereby declared that it is expedient in
the public i nterest t hat the Centra
CGovernment shoul d take under its control the
regul ation of coal mnes to the ext ent
herei nafter provided."
The sinple answer to this argunent is that the declaration
was |limted to the control and regul ation of coal nmines to
the extent provided by that Act, and such a declaration
with its limted scope, could not be taken advantage of to
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sustain the inpugned Act. Further, under the entry
“‘regulation of mnes" a law cannot be nade for the
acqui sition of coal bearing
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| ands thenselves, particularly when there is a specific
entry for acquisition. Nor can the Mnes and Mnerals

(Regul ati on and Devel opnent) Act 1957 (Act 67 of 1957) be
successfully invoked in this case, for that Act, which
contains a declaration that it is expedient in the public
interest that the Union should take under its control the
regul ation of mnes and the devel opnent of minerals to the
extent provided therein, was passed on December 28, 1957,
whereas the impugn Act was passed on June 8, 1957. That
declaration was also confined to the extent of t he
regul ation provided thereunder and therefore could not be
relied wupon for purposes other than those conprehended by
that Act. It follows that Parlianent cannot rely upon the
declaration in either of the three Acts i.e., Act 65 of
1951, Act 12 of 1952, and Act 67 of 1957, to sustain the
i mpugned " law which was solely made for the purpose of
acquiring -the coal bearing areas.

Sustenance is sought to be drawn from American.. Australian
and Canadi an decision in support of the Union’s contention
that a federal |aw can provide, for the acquisition of a

property owned by a State. Before adverting to the
decisions of a foreign court, it would be necessary to know
t he rel evant f undanent al di fferences bet ween t he
constitution of the'said country and our own. In Anmerica

there is no express power conferred on the Congress enabling
it to nake a law for the acquisition of any property for
public purposes. There is also no concurrent List giving a
conmmon field of operation for the Federal .and the State
units. The power of acquisition was evolved by judicia
deci sions by invoking the doctrine of inplied powers. The
| aw of that country, therefore, may not be of nuch rel evance
in construing the provisions conferring express powers on
the different units under our Constitution. Nor the /deci-
sions cited on behalf of the Union |end any support
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to the contention advanced. In State of Cklahoma Ex. Bel
Leon C. Philips v. GQuy F. Atkinson Conpany (1), -the Flood
Control Act of 1938 authorized the construction of the
Deni son Reservoir on the Red River as part of a
conprehensive scheme for the control of floods in the
M ssissippi River and its tributaries. That |awwas nade by
the Congress in the exercise of its conmerce power’ The
ef fect of the construction of dam and reservoir for the pur-
pose of flood control on a streamrunni ng between two States
was to inundate |ands in one State. The Suprene Court / held
that the fact that the I and was owned by a State was not a
barrier to its condemation by the United States. ~ It also
observed that the State Government could not prevent the
exerci se by the Federal Government of its power of eninent
domain for flood control purposes, nmerely because the State
boundary would be obliterated by the flooding of the land

taken. It was observed therein
"Since the construction of this dam and reser-
voir is a valid exercise by Congress of 'its
conmerce power, there is no interference wth
the sovereignty of the
State....... .. .. The fact
"that land is owned by a state is no barrier
to its condemat i on by t he United
States.......... ... L. Nor can a s

tate cal
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a halt to the exercise of the em nent domain
power of the federal governnent because the
subsequent flooding of the land taken will
obliterate its boundary."
It does not appear fromthe report, though the phraseol ogy
used is wde, that what had subnmerged or obliterated was
State owned property or the State territory. Assumng that
the State property had subnerged because of the operation of
the Federal Ilaw, this decision can be understood to have
laid down only the linmted proposition that the Congress in
exercise of its comrerce power can make a law incidentally
(1)(1940) 85 L. ed. 1487, 1505.
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encroaching wupon the State property. The decision in The
Cherokee Nation v. The Southern Kansas Railway Conpany (1),
does not carry the matter further. There it was held that
the Congress had power to authorize a corporation to
construct . a rail road through the territory of Indian
tribes. It was pointed out that Cherokee Nation was not a
soverei gn nation but was under the political control of the
government of the United States and, ‘therefore, it could not
be said that the right of emnent domain wthin its
territory could only be exercised by it and not by the
United States. It was observed therein
"The /'l ands in the Cherokee territory, like the
| ands held by private owners everywhere within
the geographical linmts of the United States,
are ‘held subject to the authority of the
general « governnent to take them for such
objects as are germane to the execution of the
powers granted to it; provided only, that they
are not taken without I© just conpensation
bei ng made to the owner:.”’
Thi s case, therefore proceeded on a different basi s
altogether, nanely.. that the entire territory was directly
under the Federal Government and that the Federal Governnent
could exercise its power of em nent domain in respect of
that territory. Nor does the decision in Kohl v. United
States (2), support the defendant. There it was held that
the United Sates could acquire landsin Cneinnati- for a
post office and other public buildings under the  power of
em nent domain. The property sought to be —acquired there
was the private property inthe State and the decision
therein throws little light on the present question
The decisions of the Suprene Court of Anerica are clear on
the point viz., that in exercise of the power conferred on
the Congress.. expressly or by inplication, a law can be
made to acquire the
(1) (1889) 34 L. ed. 295. 302. (2) (1875) 23 L. ed. 449.
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private property in a State for carrying out a  federa
purpose. But they are not decisions on the question whether
the said law can provide for the condemation of the
property owned by the States.
In Nichols on Emnent Donain, 3rd edn., Vol. at p. 160. the
fol |l owi ng passage appears:
"Despite the phraseol ogy of the Fifth Anend-
ment to the Constitution of the United States
to the effect that "private property" shal
not be taken for public use except wupon
paynment of just conpensation, it has been held
that there is no inplied limtation therefrom
which inhibits the taking of public property
by the federal government and the latter may
acquire the property of a state or one of its
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agenci es or sub-divisions."
"Al though the federal governnent has the power
to acquire such property, t he relative
positions of the federal and state governments
are such that it would seemthat the United
States could not for the sake of nere con-
veni encc, take the property of a state which
was devoted to the public use the 1oss of
which would seriously cripple the state in
carrying on its
functions. . ... ... .. . .. .. In
case of necessity, as distinguished from mere
conveni ence, the State would have to yield in
any event."
The said passage mmkes a distinction between a State
property and a property devoted by a State for a public
pur pose-the forner can be acquired and the latter ordinarily
cannot ~be acquired by the federal governnent. These
principles arc not based upon any particul ar power conferred
upon the Congress, but appear to have been envolved on a
pragmati ¢ _approach to concrete problens arising in that
country.
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Such an approach  cannot have any relevance to our
Constitution” where the powers have been described wth

particularity. The- passage in , W11 oughby on t he
Constitution of the United States", Vol. 1, at p. 180,
nanmely, "’that, in cases of conflict, the power of eninent

domain of the States nmust yield to the constitutionally
superior power of emnent domain of the United States is
well settled", does not relate to the acquisition of
property owned by States but to the resolution of a conflict
between the powers of eminent domain of the Union ‘and the
States when both of them seek to acquire property within a
St ate. That doctrine is based upon the supremacy given by
the constitution to the Government of the United States in
all matters within the scope of \its sovereignty.

The said discussion shows that the lawin Arerica on the

guestion raised in the present case is not clear. 1In view
of t he admitted differences in t he constitutiona
provisions, it would not be safe to rely wupon it _in

construing the provisions of our Constitution:

The Australian decisions also do not help us, for s. 51 of
the Australian Constitution expressly provides that the
Conmonweal th can nake a | aw for the acquisition of property
on just terms from any State or person: see Wnes’
Legi sl ative, Executive and judicial Powers in Australia, p.
441. If at all, the said provision indicates (that in a
federal form of government one sovereign unit cannot acquire
the property of another unless the Constitution expressly
provides for it.

In Canada this question was subject of judicial scrutiny.
It may be nentioned that in Canada there is no concurrent
List conferring the power of em nent domain expressly  on
both the Union and the constituent States. Reliance is
pl aced on behalf of the Union on the decision of the Privy
Council in
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Attorney-General for the Dom nion of Canada v. Attorney-
Ceneral for the Provinces of Ontario, Quebec and Nova Scotia
(1). Sections 91 and 92 of the British North Anerica Act,
1867, distributed |egislative powers between the Dom nion
and the Provinces of Canada. Under s. 108 thereof certain
items of property were transferred to the Domi nion, one of
them being "rivers and |ake inprovenents, and public
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har bour s". The resi due of proprietary rights not
transferred to the Donminion by s. 108 and Schedule |1

remai ned vested in the provinces subject to ss. 109 and 117;
and the residuumof legislative jurisdiction not conprised
in ss. 91 and 92 vested in the Dom nion. The questions
rai sed in the appeal were whether under s. 108 the river was
transferred to the Dom nion, and whether the Domi nion could
nake a law under s. 91 affecting fisheries and fishing
rights in the river. The Privy Council held that the
proprietary rights in the river vested in the Province on
the date of the British North America Act, 1867 and that s.
108 by transferring rivers and | ake inprovements did not

transfer the proprietary rights in the rivers. On the
second question, it held that s. 91 enpowered the Doni nion
to nake a law taxing the right to fish in the rivers. Lord

Herschel | recogni zed a broad distinction between proprietary
rights and legislative jurisdiction and observed that the
fact that such  jurisdiction in respect of a particular
subj ect-matter was conferred on the Domnion Legislature
afforded " no evidence that any proprietary rights wth
respect to it were transferred to the Dom nion. It is
observed at p. 730 :

"I'f, however, the Legislature purports to

confer upon other proprietary rights where it

possesses none itself,.  that "in their

Lordshijps’ opinion is not an exercise of the

| egislative jurisdiction conferred by s. 91.

If the contrary were held, it would follow

that the Domi ni on m ght

(1)[1898] A C. 700.
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practically transfer to itself property which

has, by the British North Anerica Act, been

left to the provinces and not vested init."
This decision, therefore, is anauthority for the position
that when the constitution vests particular properties in
one of the governing units, the other cannot by |egislation
take over those properties, for if that is allowed one can
destroy the other. This decision supports the br oad
contention of the |earned Advocate-General of~ Wst  Benga
that the properties vested in a State cannot be taken over
by the Union in exercise of a legislative power. The wide
sweep of this decision has been restricted to sonme _extent,
by the judicial Conmittee in Attorney-General for~ British
Col unbia Canadian Pacific Railway Conpany (1). ~There, the
judicial Comittee held that ss. 91 and 92, read together
enpower ed the Domi nion to dispose of provincial Crown |ands,
and therefore of a provincial foreshore, for the purposes of
the respondent railway, which was a transcontinental railway
connecting several provinces. |In comng to that conclusion
the judicial Commttee relied upon its earlier decisions in
Canadi an Pacific Railway Co. v. Corporation of the Parish of
Notre Dame De Bonsecours (2), and Toron to Corporation v.
Bel | Tel ephone Co. of Canada (3). Though Crown | ands vested
in a province, the Constitution Act conferred an express
power on the Dom nion enabling it to make a law for inter-
State purposes affecting the Crown |ands. The sane vi ew was
reiterated by the Privy Council in Attorney-Ceneral for
Quebec v. Nipissing Central Railway Company and Attorney.
General for Canada (4). The Canadian decision do not
support the wi de contention of the | earned Attorney-Genera
that properties vested in a State can be acquired by Union
law by virtue of either entry 42 of List IlIl or entry 52 of
List | of our Constitution. Apart fromthe fact that the
rel evant provisions of the other constitutions are not
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(1) [1906] A C. 204. (2) [1899] A C. 367.
(3) [1905] A C. 52. (4) [1926] A C 715.
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pari materia wth those of the Indian Constitution, the
decisions cited do not constitute a clear authority to
support either of the two rival contentions, though they
contai n sone observations which may be relied upon by either
si de. In themcircunstances, it would not be proper for
this Court to draw any inspiration from the foreign
constitutions or the decisions nade thereunder in construing
the express provisions of our Constitution in the context of
its different set-up. | have referred to the decisions only
out of respect for the argunent advanced.

To conclude : The Indian Constitution accepts the federa
concept and distributesthe soverei gn powers between the co-
ordinate constitutional entitles, namely, the Union and the
States. This concept inplies that one cannot encroach upon
the governnental functions or instrunentalities of the
other, | unless the Constitution expressly provides for such
interference. The legislative fields allotted to the wunits
cover subjects for legislation and they do not deal with the
relati onship between the two co-ordinate units functioning
in their allotted fields: this is regulated by other
provisions of the Constitution and there is no provision
whi ch enabl es one unit to take away the property of another
except by agreenent. The future stability. of our vast
country with its unity in diversity depends upon the strict
adherence of the federal principle, which the fathers of our
Constitution have so wi sely and foresightedly ‘incorporated
t herein. This Court has the constitutional power and the
correlative duty-a difficult and delicate one to prevent
encroachnent, either overtly or covertly, by the Union of
State field or vice versa, and thus maintain the balance of

federation. The present is a typical case where the | Court
should stop the Union fromoverstepping its boundary and
trespassing into the State field. I would, therefore, hold

that the inpugned Act, in so far (as it confers a power on
t he
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Union to acquire the |ands owned by the State, including
coal mnes and coa bearing lands, is ultra vires. 1 find on
issues 1, 2 and 3 against the defendant; In view of nmny
findings on the said issue, | do not propose to express ny
opi nion on the additional issue.

In the result, there will be a decree in favour of the

plaintiff in terms of cls. (a), (c) and (d) of paragraph 11
of the plaint. The plaintiff is entitled to costs.

By COURT: In view of the judgment of the mpjority, the suit
stands di sm ssed with costs.

Appeal dism ssed
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