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PETI TI ONER
SMI.  SI TABATI DEBI & ANR
Vs.
RESPONDENT:

STATE OF WEST BENGAL & ANR

DATE OF JUDGVENT:
01/12/ 1961

BENCH

ACT:
Constitution of India, 1950.  Arts. 19 and 3,1(1) and (2)-
Law under Art. 31(2)-1f subject-to Art. 19(1)(f).

HEADNOTE

Bef ore the Constitution (Fourth Amendment) Act, 1955, it had
been held by this Court in Bhanit Minji’'s case [1955] 1
S.CR 777 and other earlier cases, that both clauses (1)
and (2) of the, Art. 31 of the Constitution dealt with a | aw
giving power to the State 'to acquire or requisition
property | , and that, Art. 19 ( 1) (f ) was not attracted
to such a law After the Amendment, in Kochuni’s case
[1960] 3 S.C.R 887, this Court held that of the Art.- 31
al one dealt with acquisition and requisition of property by
the, State., that «cl. (1) dealt wth, deprivation of
property in other ways, and that, a |awunder-cl. (1) had to
satisfy the test of reasonabl enss under Art. 19(1). The
court also observed that Bhanji Miunii’s case "no |onger
holds the field". This Court, in Babu Barkva Thakur’s case,
[1961] 1 S.C.R 128, decided after Kochuni’s case held that
an Act providing for acquisition or requisition of /property
by the State could not be attacked for the, reason'that it,
offended Art. 1.9 (1.) (f).

The appellant’s land was requisitioned under the West
Bengal Land (Requisition and Acquisition) Act, 1948 and she
guestioned the validity of the Act by a wit petition in the
H gh Court on the ground that it offended Art.19(1) (f)-
The Hi gh court followed the decision in Barkvao -~ Thakur’'s
case and di smi ssed the petition
In appeal to this Court it was contended, that Barkva
Thakur’s case Was based on Bhanj Munji’s case which had
lost its authority in view of Kochuni’s case and t hat
therefore, should not have been foll owed.

HELD: Kochuni’s. case was not concerned with a |law of
requisition or acquisition- Therefore, the observation in
that case has to be understood as only neani ng that | Bhani
Munji’s case no |onger,govens.a case of deprivation of
property by means other than requisition and acqui sati on- by
the State. There is thus no conflict between Birkva Thaur’s
case and kochuni’'s case with respect to acquisition and
requi sition of property by the State under Art.-, 31(2) and;
therefore the validity of an Act relating to acquisitioa or
requisition cannot be questioned on the ground that it
of fends Art. 19(1) (f) and need not be tested by the
criterion in Art. 19(5).[951 F-H 952 B-(C
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ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 322 of
1961.

Appeal by special |eave fromthe judgnment and Order dated
January. 31, 1961 of the Calcutta H gh Court, in Cvil Rule
No. 2112 of 1957.

Arun Kurmar Dutta and D. N. Mukherjee, for the 'appellants.
950

S. M Bose, Advocat e- Gener al for the State of West
Bengal, S. C. Bose andP. K. Bose, for the respondents.

The Judgnent of the Court was delivered by

Sarkar, J. In this case the validity of the Wst Benga
Land . (Requisition and Acquisition) Act, 1948 was questi oned
by the ,appellants by a petition noved under Art. 226 of the
Constitution in the H gh Court at Calcutta. The Hi gh Court
having dismissed the petition, the appellants have filed
this appeal with special |eave granted by this Court.

The Act provided for requisition and also for acquisition of
,land by the . State Governnent "for maintaining supplies
and services essential to the life of the, community or for
providing ,proper facilities for transport, comunication
irrigation_ or drain.age,, or-for the creation of better

l[iving conditions in rural or ,urban areas........ by the
construction or reconstruction of. dwelling places for,
people residing in such areas.” The Act ;provided for

paynment of ’'conpensation in respect of  requisition and
acqui sition nade under it.

An, order was made under, the Act onJuly 22, 1957 requi-
tioning certain |lands belonging to one of the appellants,
the other ,appellant being, a l'essee thereof, and it was
stated in the order that possession would be taken on August
2, 1957. Thereupon the apperants filed the petition

The appellants challenged the validity of Act in ‘the High
-Court on various grounds. |In this Court however only , one
ground was advanced in support of the appeal and that al one,
therefore, we are called upon to discuss in this judgnent.

It was said that the Act offended Art. 1 9 (I ) (f ) of the
ConsTitution as it put unreasonable restrictions’ on the
right to hold property. | The H'gh Court had rejected this
contention on the round- that this Court had decided in Babu
Barkya Thakur v. The State of Bombav(1l) that ~an Act
providing for acquisition of property by the State coul d not
be attacked for the reason that it offended Art. 19(1) (f).
It also held that the decision in Kaval appara Kochuni v. The
State of Madras(2) did not bold that Art. 31(2) of the
Constitution does not exclude the applicability of “Art.:
19(1) (f). We think that the High Court was right ~on both
these points. Qovi ously, what was said in Babu Barkya
Thakur’s case(l) about a lawrelating to acquisition of
property by the State would apply t lo alaw relating to

requi sition. It would followthat the validity of the Act
cannot be questioned ,on the ground that it offends Art.
19(1) (f).

(1)[1961] 1 S.C. R 128.

(2) [1961]3 S.C. R 887.

951

The |earned advocate for the appellants contended that the
decisions of this Court earlier nmentioned were in conflict
with each other and that the l|ater decision, nanmely, that in
Babu Bar kya Thakur’s case(1l) concerning the applicability of
Art. 19 (I) (f) to a law of requisition or acquisition by
the State covered by Art. 31(2) had been based on two
earlier decisions of this Court, nanely, The State of Bonbay
v. Bhanii Mnji(l) and Lila-vati Bai v. The Siate of
Bonbay(’,), both of which nmust, in view of the decision in
Kaval appara Kochuni’s(4) case, be deemed to have lost their
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authority after the Constitution (Fourth Ai-nendnerit) Act,
1955. It was pointed out that in Kaval appara Kochuni’'s case
(4 ) it was said that Bhanji Alunji’'s(2) case "no |onger
holds the field after the Constitution, (Fourth Amendnent)
Act, 1955 The sane observation, it was contended, would al so
apply to the case of Lilavati Bai v. The State of Bonbay(-
1)-

It is true that Bdbu Barkya Thakur's, case(l) in so far as
it dealt with Arts. 19(1) (f) and 31(2), was based on Bhanji
Munji’s case(2) and Lilavati Bai’'s case(3) both of which had
been decided on Art. 31 as it stood prior to the aforesaid
amendment of the, Constitution.. It is also true that both
these cases dealt with a statute giving power to the, State
to requisition land and held that such a lawif valid under
Art. 31 as it stood before the amendment, would not be void
on the ground, that it infringed Art. 19(1)(f).

Now, before the amendnent it had been held by this Court by
a mpjority-Das J., as he then was, alone taking a different
viewthat 'both cls. (1) and (2) of Art. 31 dealt with a |aw
giving power to the State to acquire or requi sition
property. Kaval appara Kochuni’'s case(4) held that after the
amendment, cl. (2) of Art. 31 alone dealt with acquisition
and requisition of property by the State and cl. (1) dealt
with deprivation of property in other ways. This case did
not deal wth a  law of acquisition 'or requisition of
property by the State but was concerned with a | aw by which
deprivation of property was brought about in other ways,
which law, it held, had to satisfy Art. 19 and the principle
in Bhanji Mnji’s(2) case which-could have saved that |[|aw
bef ore the amendment coul d not save it after the amendment.
The observation in Kavalappara Kochuni’s(4) case that Bhanji
Minji's (2 ) case "no |longer holds the field"' has, there-
fore, to be understood as nmeaning that it no | onger  governs
a case of deprivation of property by nmeans other than

requisition and acquisition by the State. Kaval appar a
Kochuni’'s <case(4 ) was not. concerned with a law of
requisition or acquisition. It was not directly concerned
with the question whether Bhanji Miunji’s

(1) [1961] 1 S.C R 128. (2) [1955] 1 S. CR 777.

(3) [1957] S.C.R 721. (4) [196 11 3 S. CR. 887.
952

case(l) would not after the anendment, apply even to a |aw
requisition or acquisition of Property governed by Art.
31(2) as it now stands, and did not decide that question
Indeed it might be said- that the reasoning 'in so | ne
passages of the judgnent in the Kaval appara(2) decision
woul d appear to suggest that a law providing f or
"acquisition” and "requisition" by the State as' understood
in the sense indicated by Art. 31(2) (a), does not  fal
within Art. 19(1) (f) and that the validity of such a lawis
not to be tested by the criterion in Art. 19(5). Q herw se
the point nmade in it regarding the disseverance effected
between the content 'of Art. 31(1) and of Art. 31(2) by the
Fourth Amendnent would lose all significance. It would
therefore appear that there is nothing in that case which
would bring into any conflict with Babu Barkya Thakur’s(3)
case. As the only ground on which the correctness- of the
deci sion in Babu Barkya Thakur’'s, case(3) was chall enged was
that it was inconsistent with Kaval appara Kochuni’s case(2),
that argument nust fail

The appeal, therefore, fails and is dismssed with costs.
V.P.S. Appeal dism ssed.

(1) [1955] 1 S.C.R 777. (2) [1961]1 S.C. R 128.,
(3)[1960] 3 S.C.R 887.

L3 Sup. C 1.67.-2,50C 20-12-67 dPI-.
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