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The main issue to be determned in these appeals is whether 563 articles
lying in " Toshakhana' (Treasury of the State of Jammu & Kashmir) can be
declared as the private property of the appellant or this issue deserves fresh
determ nati on by Governnent of India or it be referred to arbitration for
adj udi cation. The background under which the issue has come up for
consi deration may first be noticed.

The appellant is son of Miharaja Hari Singh, ex-ruler of Janmu and
Kashmir. An instrunent of accession of Jammu and Kashmr was executed by
Maharaja Hari Singh on 26th October, 1947. -~ The articles in question conprising
of jewellery and gold articles etc. were transferred from Toshakhana at Janmu to
Toshakhana at Srinagar on 17th Septenber, 1951. WMaharaja Hari Singh died on
26th April, 1961. During his lifetime, Mharaja Hari Singh did not claimthe
articles in question as private property. The Governnment of India, in pursuance of
clause (22) of Article 366 of the Constitution of I'ndia, recognized appellant as a
successor to |late Maharaja Sir Hari Singh we.f. 26th April, 1961. By Constitution
(Twenty-Si xth Anendrent) Act, 1971, rulershi p-was abolished w e.f. 28th
Decenmber, 1971. The abolition, however, did not affect the ownership of the
rulers of their private property as distinct from State property.
The appel | ant nade a representati on dated 2nd Decenber, 1983 to the
Mnistry of Home Affairs claimng that the articles lying in the Toshakhana,
Srinagar, i.e., the heirloons , wearing apparel , gold and silver utensils and cutlery,
furniture, fixtures and carpets etc. are the property of the ruler famly of Jamu
and Kashmir com ng from generation to generation since the inception of the
rul ership and are his personal property. The Mnistry was requested to issue
i mediate instructions to the State Governnent for handing over all the articles to
the appel |l ant.

In February 1984, a wit petition was filed in Jamu and Kashnir Hi gh
Court, inter alia, praying for issue of directions to the Union of India, Mnistry of
Home Affairs to decide and adjudicate upon the representation dated 2nd
Decenber, 1983. During the pendency of the wit petition, the representation of
the appellant was rejected by the Union of India on 24th Septenber, 1984. Inits
conmuni cati on dated 24th Septenber, 1984 sent to the appellant, the Union of
India, inter alia, noticed that in response to Governnent’s letter dated 18th My,
1949, Maharaja Hari Singh in his letter dated 1st June, 1949 addressed to late
Sardar Val | abh Bhai Patel, the then Mnister of Home Affairs, had sent a list of his
private properties. There is no nmention of jewellery or regalia in question in the
said list. The said list of private properties given by the Maharaja Hari Singh was
accepted by the Governnent of India and duly comruni cated by letter dated 9th
June, 1949 to Maharaja Hari Singh. It was also stated that "it may incidentally be
poi nted out that in your autobiography entitled 'Heir Apparent’ and statenents to
the Press, you have acknow edged that the treasure lying in the Toshakhana had
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been given to the State".

In the wit petition, the High Court rejected the application of the appellant
for inspection of the articles. The boxes of jewellery were, however, ordered to be
seal ed by order dated 20th July, 1985. This Court, on the appeal of the appellant,
setting aside the order of the Hi gh Court, directed opening of those boxes for the
pur pose of inspection by the Menber, Central Board of Direct Taxes who was to
be acconpani ed by Director General of Archael ogical Survey of India, Director
Antiques, Director, National Miseum and approved valuers of jewellery for
determ ning the true nature and character of the sane and whether any and, if so,
what itenms constitute heirloons articles of personal use of the appellant and his
famly. The inspection was directed to be taken in the presence of the appellant’s
representative as also a representative of the State Governnent (See Dr. Karan
Singh v. State of Janmu & Kashmr & Anr. [(1986) 1 SCC 541]. In terns of this
deci sion, the inspection was carried out and report submitted to the Hi gh Court.

The appel | ant amended the wit petition and sought quashing of the
CGovernment’ s deci sion as contained in the comruni cati on dated 24th Sept enber,

1984. Since the Government had al so rejected the application of the appellant
seeki ng review of its decision dated 24th Septenber, 1984, the appellant also
sought quashi ng of the rejection of his review application dated 9th Cctober, 1984.
Further, 'a decl arati on was sought that the heirloons in the custody of Toshakhana,
Srinagar (563 itens) are the personal properties of the appellant.

The wit petition was partly allowed by a | earned Single Judge of the High
Court. The appellant was declared rightful owner of ’'heirloons’ consisting of 42
items of jewellery mentioned in appendix 'C to the report of the Inspection
Conmittee appointed by this Court. The State Government was directed to
del i ver possession thereof to the appellant. The orders of the Governnent of
India, rejecting the representation and declining to review the said order were
guashed. The CGovernnent of India was directed to reconsider the appellant’s
representation after giving a proper opportunity of being heard to all the parties
involved in the matter with regard to the claimof the itens of jewellery nmentioned
in appendix 'A" and 'B to the report of the Inspection Conmittee above referred.

The judgrment of |earned Single Judge was chall enged by the appellant, the
State CGovernment and the Union of India by each filing Letters Patent Appeal, the
appel lant claimng that all the articles ought to have been declared as his private
property and the State CGovernment and Union of India claimng that the wit
petition shoul d have been di sm ssed by the | earned Single Judge.

By the i npugned judgnent, all thethree Letters Patent Appeal s have been

deci ded. The Division Bench has held that the appellant has not put forward any
claimmuch | ess such cl ai mhaving been recogni zed by the Union of India for 30

years and all those years the appellant did not raise his little finger in respect of
these novables. The Division Bench cane to the concl usionthat looking to the
nature and circunstances and the conduct of the appellant, it-is evident that till
1983, no attenpt whatsoever was nmde, either by the ex-ruler or by the appellant,

to claimthese properties as private properties. The Division Bench held that either
there was relinquishment of right or waiver-voluntarily. The finding of |earned
Single Judge in respect of 42 itens was reversed. The Division Bench further held
that regard being had to the provisions of Article 363 of the Constitution of India,
any claimarising out of such dispute by the ex-ruler cannot be granted by a
court of law for the purpose of giving relief. The Dvision Bench has concluded

that the appellant has failed to make a case establishing his right over the val uable
noveabl es. Resultantly, the appeal filed by the appellant has been di sm ssed and
appeal s filed by the State and the Union of India have been all owed.

M. Kapil Sibal, |earned senior counsel appearing for the appellant
contends that the Division Bench is in error in comng to the conclusion that the
appel | ant has abandoned, relinquished or waived his right andin dismssing the
wit petition. On the other hand, supporting the inpugned judgnent M. Raju
Ramachandran, |earned Additional Solicitor General appearing for Union of India
and M. Altaf H Naiyak, |earned Advocate Ceneral of the State contend that the
wit petition was not maintainable in view of bar contained in Article 363 of the
Constitution of India and, even otherw se, the appellant had no right to reopen the
i ssue after |apse of 30 years besides there being highly disputed questions of fact.

At the outset, we may note that there has never been any declaration that
the articles in question were private properties of Maharaja Hari Singh or that of
the appel |l ant.

Wth the aforesaid factual backdrop, the questions that arise for
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consi deration are

1. Bar of Article 363 of the Constitution of India to the naintainability of the
wit petition;

2. VWhet her the appellant is disentitled to relief on applicability of the doctrine
of estoppel, abandonnent and wai ver;

3. VWet her the decision of the Governnent of India rejecting the

representation deserves to be quashed and declaration granted that the
articles are private property of the appellant or the issue either deserves to
be remtted to Government of India for reconsideration or referred for
adj udi cation to an arbitrator to be appointed by this Court.
Question No.1l: Bar of Article 363 of the Constitution
The contention urged on behalf of the respondents is that the issue whether
the articles are private or State property arises out of document of accession
entered into by Late Maharaja Hari Singh with the Governnent of the Doninion
of India and, therefore, the jurisdiction of the courts is barred.
Article 363 of the Constitution which bars interference by courts in disputes
arising out of certain treaties; agreenents etc. reads as under: -
"(1) Notw thstanding anything in this Constitution but
subject to the provisions of article 143, neither the
Supreme Court nor any other court shall have
jurisdiction in any dispute arising out of any provision
of a treaty, agreenment, covenant, engagenent, sanad
or other simlar instrunent which was entered into or
execut ed before the comencenent of this
Constitution by any Ruler of an Indian State and to
whi ch the Governnent /of the Dom nion of ‘India or
any of its predecessor Governnments was a party and
whi ch has or has been continued in operation after
such commencenent, or in any dispute in respect of
any right accruing under _or any liability or-obligation
arising out of any of the provisions of this Constitution
relating to any such treaty, agreenent, covenant,
engagenent, sanad or other simlar instrunent.
(2) Inthis article \026
(a) "I ndian State" neans any territory recognized
bef ore the conmmencenment of this Constitution by his
Maj esty or the Governnment of the Dom nion of India
as being such a State; and
(b) "Ruler"” includes the Prince, Chief or other
person recogni zed before such commencenent by Hi s
Maj esty or the Governnent of the Dom nion of |ndia
as the Ruler of any Indian State.”

Interpreting the aforesaid Article in H H- Miharaj adhi raja Madhav Rao
Jivaji Rao Scindia Bahadur of Gwnalior etc. v. Union of India & Anr. [(1971) 1
SCC 85], this Court held:
Y But the Constituent Assenbly did not want to
open up the Pandora’s box. Wth Article 363, Article
362 woul d have opened the floodgates of litigation.
The Constituent Assenbly evidently wanted to avoid
that situation. That appears to have been the nain
reason for enacting Article 363..... Sone of the Rulers
who had entered into Merger Agreements were
chall enging the validity of those agreements, even
before the draft of the Constitution was finalized.
Sone of them were contending that the agreenents
were taken fromthemby intimdation; sonme others
were contending that there were blanks in the
agreements signed by them and those bl anks had been
filled in without their know edge and to their
prejudi ce. The merger process went on hurriedly. The
Constitution-makers could not have ignored the
possibility of future challenge to the validity of the
Merger Agreerments. Naturally they would have been
anxi ous to avoid challenge to various provisions in the
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Constitution which are directly linked with the Merger
Agreenents.”

It was further observed:

"That is why Article 363 really enbodied the
principles of Acts of State which regul ated and gui ded
the rights and obligations under the covenants or

Mer ger Agreenents by incorporating the doctrine of
unenforceability of covenants or Merger Agreenents
conmng into exi stence as Acts of State."

In Col onel Hi's Hi'ghness Sawai Tej Singhji of Alwar v. Union of India &
Anr. [(1979) 1 SCC 512], this Court held that:
"“Anot her contention raised by M. Sharnma was that
even if the letter dated Septenber 14, 1949 was held to
evi dence an agreenent, it was not hit by the provisions
of Article 363 of the Constitution inasnuch as it was
an agreenent resulting fromthe Rajasthan Covenant
whi ch al one, according to him was the agreenent
covered by thearticle. This contention is also wthout
substance. Article 363 of the Constitution bars the
jurisdiction of all courts in any disputes arising out of
any agreenent which was entered into or executed
bef ore the conmmencenent of the Constitution by any
ruler of an Indian State to which the Governnent of
India was a party.. The operation of the article is not
limted to any "Parent" covenant and every agreenent
whether it is primary or one entered into in pursuance
of the provisions of a preceding agreenent would fal
within the anbit of the article. Thus the fact that the
agreenment contained in the letter dated Septenber 14,
1949 had resulted from acti on taken under the
provi si ons of the Rajasthan Covenant, is no answer to
the plea raised on behal f of the respondents that Article
363 of the Constitution is a bar tothe maintainability
of the two suits, although we nay add, that the
agreenment did not flowdirectly fromthe Rajasthan
Covenant but was entered into by ignoring and
departing fromthe provisions of clause (2) of Article
X'l thereof."

Again in Union of India v. Prince Muffakam Jah & Ors. (11) [1995 Supp.
(1) SCC 702], while giving reasons for rejection of intervention application that
had been filed by the interveners claimng to be public-spirited citizens and
urging that there was a clear conceptual division between the N zam's persona
and private property and the State property, it was hel d:
"Article 363 bars the jurisdiction of all the courts in
any dispute arising out of any provision of a treaty,
agreenent, covenant, engagenent, sanad or other
simlar instrunent which was entered into or executed
bef ore the comencenent of this Constitution by any
Rul er of an Indian State."

At this stage it would be apposite to notice the decision of this Court in
Kunwar Shri Vir Rajendra Singh v. Union of India & Os. [(1970) 2 SCR 631],
where whil e considering the contention urged on behal f of the petitioner that by
the executive order private properties were handed over to the Ruler, reproducing
the concerned notification of Government of India, this Court held that
"It is apparent that there is no notification by virtue of
which the Ruler becane entitled to private properties.
The notification which recognized the Ruler did not
state that the Ruler thereby becane entitled to private
properties of the late Ruler. M. Attorney-Cenera
appearing for Union also nade it clear that no right to
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property flowed fromthe Governnent O der of

recognition of Rulership. It is manifest that the right to
private properties of the last Ruler depends upon the
personal |aw of succession to the said private
properties. The recognition of the Ruler is aright to
succeed to the gaddi of the Ruler. This recognition of
Rul ership by the President is an exercise of politica
power vested in the President and is thus an instance of
purely executive jurisdiction of the President. The act
of recognition of Rulership is not, as far as the
President is concerned, associated with any act of
recognition of right to private properties. 1In order to
establish that there has been an infringenent of rights
to property or proprietary rights, the petitioner has to
establish that the petitioner owns or has a right to
property whi ch has been infringed by the inpugned

act. In the present case, the petitioner cannot be heard
to say that the petitioner possesses any private property
whi ch has 'been invaded. The petitioner’s contention
fails for two reasons. First, the recognition of

Rul ershi p-by the President does not, as far as the
President is concerned, touch-any of the private
properties clainmed. Secondly, the petitioner does not
possess any private property which has been effected

by the act of recognition of Rulership. /It nust be
stated here that as far as the right to privy purse of a
Rul er is concerned, Article 291 of the Constitution
enacts that paynent of any sum whi ch has been

guaranteed to any Ruler of a State as a privy purse

shal | be charged on and paid out of the consolidated

fund of India. The privy purse is not an - itemof private
property to which the Rul er succeeds. Counsel for the
petitioner also realized the effect of Article 291 and
did not press the contention of privy purse being a
private property."

Thus, it is evident that any right arising out of or relating to a treaty
covenant, agreenent etc. as nentioned in Article 363, is barred to be determ ned
by any court. The correspondence exchanged between Maharaja Hari Singh and
the CGovernment of India would anmount to ’agreement’ within the meaning of
Article 363. 1In case, the conclusion reached is that the sane also covers the
articles in question, the bar of Article 363 would clearly beattracted. But if this
Court cones to the conclusion that these articles are not covered by the said
correspondence, Article 363 would be inapplicable. ~According to the appellant,
there is no docunent whereunder the question as to these articles cane to be
consi dered by the CGovernment. According to the Governnent, the
correspondence of 1949 and letter dated 24th Decenber, 1952 deci des the aspect of
private properties. This factual aspect has been consi dered while exam ning ot her
guesti ons.

Question No.2 : Re: Applicability of doctrine of estoppel, waiver or
abandonnent

The Division Bench in the inpugned judgnment, as earlier noticed, has held
that ’either there was relinqui shnent of right or waiver voluntarily’'. Before we
examne the facts to decide this issue, reference nay be nade to certain decisions
on the aspect of estoppel, abandonnent and waiver. The |eading case on estoppe
is that of Pickard v. Sears [6 AD & E469] wherein Lord Denman, C J. in
delivering judgnent, inter alia, said
"His title having been once established, the property
could only be divested by gift or sale; of which no
specific act was even surmsed. But the rule of lawis
cl ear that where one by his words or conduct willfully
causes another to believe the existence of a certain
state of things, and induces himto act on that belief so
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as to alter his own previous position, the forner is
concluded fromaverring against the latter a different
state of things as existing at the same tine;...." (See
Bi gel ow on Estoppel, pp.606, 607)

In Mtra Sen Singh & Os. v. M. Janki Kuar & Os. [AIR 1924 PC 213 at
214], with regard to estoppel, it was stated
"There is no peculiarity in the law of India as
di stingui shed fromthat of England which would
justify such an application. The law of India is
conpendi ously set forth in S.115 of the Indian
Evi dence Act, Act 1 of 1872. It will save a |long
statenment by sinply stating that section, which is as
follows :
"When one person has, by his declaration, act or
om ssion, intentionally caused or permtted
anot her person to believe a thing to be true and
to act upon such belief, neither he nor his
representative shall be allowed, in.any suit or
proceedi ng between hi nsel f ‘and such person or
his representative to deny the truth of that
thing’ ."

In Dhiyan Singh & Anr. v. Jugal Kishore & Anr. [1952 SCR 478] this
Court stated :
"Now it can be conceded that the before an estoppe
can arise, there nust be first a representati on of an
exi sting fact as distinct froma nere pronise de futuro
nmade by one party to the other; second that the other
party, believing it, nmust have been induced to act on
the faith of it; and third, that he nust have so acted to
his detriment."

In Gyarsi Bai & Ors. v. Dhansukh Lal & Ors. [(1965) 2 SCR 154], the
principles were reiterated in the foll ow ng words:
"To invoke the doctrine of estoppel three conditions
nmust be satisfied : (1) representation by a person to
another, (2) the other shall have acted upon the said
representation, and (3) such action shall have been
detrinmental to the interests of the person to whomthe
representati on has been nade."

Abandonnent

In Sha Miul chand & Co. Ltd. (in liquidation) v. Jawahar MIIs Ltd.
[ (1953) SCR 351], this Court stated
"Two things are thus clear, nanely, (1) that
abandonnent of right is rmuch nore than nmere waiver,
acqui escence or laches and is something akin to
estoppel if not estoppel itself, and (2) that nere waiver,
acqui escence or |laches which is short of abandonnent
of right or estoppel does not disentitle the hol der of
shares who has a vested interest in the shares from
chall enging the validity of the purported forfeiture of
those shares.”

In the sanme decision the Suprene Court also nmade it clear that

"A man who has a vested interest and in whomthe
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legal title lies does not, and cannot, lose that title by
nere | aches, or nere standing by or even by saying

that he has abandoned his right, unless there is

somet hing nore, nanely induci ng another party by his
words of conduct to believe the truth of that statenent
and to act upon it to his detriment, that is to say, unless
there is an estoppel, pure and sinple. It is only in such
a case that the right can by lost by what is |oosely
cal | ed abandonnent or waiver, but even then it is not

t he abandonnment or waiver as such which deprives

himof his title but the estoppel which prevents him
fromasserting that his interest in the shares has not
been | egal |l y extinguished, that is to say, which

prevents himfrom asserting that the | egal forms which

in law bring about the extinguishment of his interest

and pass the title which resides in himto another, were
not duly observed.”

VWi ver

I n Muni ci pal Corporation of Greater Bombay v. Dr.Haki mmadi Tenants’
Association & Ors. [1988 Supp. SCC 55], it was held
“In order to constitute waiver, there nust be voluntary
and intentional relinquishment of a right. The essence
of a waiver is an estoppel and where there is no
estoppel, there is no waiver. Estoppel and waiver are
guestions of conduct and nust necessarily be
determ ned the facts of each case.”

For the purpose of the present case, the principles laid down in Provash

Chandra Dalui & Anr. v. Biswanath Banerjee & Anr. [1989 Supp. (1) SCC 487]

are quite apt. One of the questions that came up for consideration in the said
deci si on was whet her there was estoppel, waiver, acqui escence or res judicata on
the part of the respondents as in(earlier proceedings they treated the appellants as
thi ka tenants before the Controller. It was held that the essential elenent of

wai ver is that there nust be a voluntary and intentional relinquishment of a known
ri ght or such conduct as warrants the inference of the relinquishnent of such right.
It neans forsaking the assertion of a right to the proper opportunity. It was held
that voluntary choice is the essence of waiver for which there nust have existed an
opportunity for a choice between the relinquishnment and the confernment of the

right in question.

On the touchstone of aforesaid principles, we have to examni ne facts of the

case in hand to decide whether the right was forsaken. W have to decide whether
there existed an opportunity to Maharaja Hari Singh and/or the appellant to assert
the right but it was not asserted at the appropriate time when there was a proper
opportunity. According to the appellant, the proper opportunity arose only in the
year 1983 when the newspapers reports appeared showing the intention of 'the

State Governnent to sell these articles. The appellant did not forsake the assertion
of his right at that tine. |In fact, he imediately asserted his right by filing a
representation and without even awaiting the decision of the representation by the
CGovernment, he filed the wit petition before the Hi gh Court: In our view,

however, it is over sinplification of the facts and background of the case. The
claimof the appellant |oses sight of the following facts :

1. The correspondence exchanged between the Government of |ndia and

Maharaja Hari Singh shows that articles in question were not clainmed by

the ex-ruler to be his private property.

2. Mahar aha Hari Singh, in his lifetine, did not claimthe articles in question
to be his personal properties.

3. The appel | ant was recogni zed as the successor to Maharaja Hari Singh on

his denmise in the year 1961. No claimwas nade till representation dated

2nd Decenber, 1983.
4. Section 5(1)(ivx) of the Wealth Tax Act provides for exenption from
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wealth tax in respect of jewellery and other heirloons in possession of the
ruler. The exenption was avail able only where

(a) the ruler’s jewell ery had been recognized by the Central Governnent
as his heirloombefore the conmencenent of the Wealth Tax Act; or
(b) The Central Board of Direct Taxes recognized the ruler’s jewellery

as his heirloomat the tine of his first assessment to wealth tax under
the Wealth Tax Act.
The appel l ant did not nake any application to the Central Board of
Direct Taxes to obtain such recognition nor Central Governnment had
recogni zed the said articles as heirloons of the appellant, as required for the
pur pose of exenption fromwealth tax. The appellant filed an application
cl aim ng exenption under Section 5(1)(ivx) of the Wealth Tax Act in
respect of the articles in question only on 7th February, 1985, after filing of
the wit petition in the H gh Court.
5. The appel l ant in his biography entitled "Heir Apparent” has made a
statenment to the fol l-owi ng effect
"Again unlike nmost of other Rulers, ny father nade a
cl ear distinction between his private property,
including jewellery and State property. He left famly
jewel l ery, shaw s, carpets and Regalia worth crores
with the State Toshakhana (Treasury) which nost
others in his place would have appropriated w thout
turning a hair."

In respect of the aforesaid statenent, |earned counsel for the appellant,
referring to Sections 17 and 31 of the Indian Evi dence Act and certain deci sions,
contends that there is no adni ssion abandoning the articles in favour of the State
Covernment and also that it is opento the appellant to explain the circunstances
under which the sane were nade:

Rel i ance has been placed on Shri Kishori Lal v. Mt. Chaltibai. [1959
Supp. (1) SCR 698] where dealing with adm ssions, this Court stated thus :
"And admi ssions are not conclusive, and unless they

constitute estoppel, the nmaker is at liberty to prove that

they were m staken or were untrue : Trinidad Asphalt

Conpany v. Coryat [(1896) A.C  587]. Adm ssions are

nere pi eces of evidence and if the truth of the matter is

known to both parties the principle stated in Chandra

Kunwar’s case [(1906) 34 |.A 27] would be

i napplicable."”

Again in Bharat Singh & Anr. v. Bhagirathi [(1966) 1 SCR 606], on
which reliance was placed by | earned counsel for the appellant, this Court held
"Admi ssions have to be clear if they are to be used
agai nst the person making them Adm ssions are
subj ective evidence by thensel ves, in view of Sections
17 and 21 of the Indian Evidence Act, though they are
not concl usive proof of the matters admtted."

Further reliance was placed on Chi kkam Koreswara Rao v. Chi kkam
Subba Rao & Ors. [(1970) 1 SCC 558] for the observations to the following
effect:
"Before the right of a party can be considered to have
been defeated on the basis of an alleged adm ssion by
him the inplication of the statement made by him
must be cl ear and concl usi ve. There should be no
doubt or anbiguity about the all eged admi ssions."

In the present case, the reliance on aforesaid decisions is as nisplaced as
the argunent itself. It has to be borne in mind that the statenents made in the
book are not being taken into consideration as concl usive adni ssions as such but
have been taken as additional circunstance along with other circunstances that
have al ready been noticed, for determ ning whether the conduct of the appell ant
anmounts to waiver and/or abandonment of right in respect of the articles in
guestion. The appellant has not been declined relief only on account of the
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statenents made by himin the autobiography. It nmay also be noticed that the
material on record further shows that the appellant has been taking from State
Governnment on temporary |l oan certain items from Toshakhana by novi ng

applications fromtine to tine for the said purpose. Thi s conduct of the appell ant
is also a relevant circunmstance. It is evident that the appellant came out of
slumber only in the year 1983 and took a chance in respect of the articles in
guestion. Though on the aforesaid facts, the doctrine of estoppel nay not be
appl i cabl e agai nst the appellant for want of three conditions as laid down in

Gyarsi Bai (supra) but the same cannot be sai d about abandonnment and waiver. It

is not a mere case of latches and standing by the appellant. Firstly the father of
the appellant never clained the articles to be his private property. After his death
for twenty years the appellant did not take any action. On the other hand he was
occasionally taking articles on |loan from Toshakhana. The appellant failed to
assert his right at proper opportunity. Having regard to these facts, the conclusion
of the Division Bench that the appellant has wai ved and/ or abandoned his right in
respect of the articles in-question cannot be faulted.

Question No.3: Wether the decision of the Government of India

rejecting the representati on deserves to be quashed and

declaration granted that the articles are private property

of the appellant or the issue either deserves to be renmtted

to Governnent of India for- reconsideration or referred

for adjudication to an arbitrator to be appointed by this

Court.

The rel evant part of order dated 24th Septenber, 1984 passed by the
CGovernment of India rejecting appellant’s representation reads as under
"2. The rel evant facts appear to be that in response
to Governnent of India s letter of 18:5.1949, the then
Maharaj a of Kashmir in his letter dated 1.6.1949
addressed to | ate Sardar Val | abhbhai Patel, the then
M nister of Home Affairs and States, had sent a list of
his private properties. There is no nmention of
jewel lery or regalia in question in the said list. 'The
aforesaid list of private properties given by the then
Mahar aj a of Kashmir was accepted by the Governnent
of India and the acceptance was duly comruni cat ed
by letter dated 9th June, 1948 by |l ate Sardar Patel.

3. Later, Shri C. S.Venkatachar, the then Secretary,
M ni stry of States in his letter dated Decenber 24,
1952 addressed to Maharaja Hari Singh, referred to
Sardar Patel’s aforesaid letter of June 9, 1949 and
reiterated that the properties nentioned in the Schedul e
to Maharaja's letter were the private properties of the
Maharaj a and woul d continue to be his private
properties. There is no nmention of jewellery or regalia
in question in the said Schedul e.

4. On 18th August, 1958, a Notification was issued
by the Mnistry of Finance (Departnment of Revenue)

with regard to exenption of heirloomjewellery from
wealth tax. According to this Notification, the then
rulers were required to obtain recognition of jewellery
as their heirloom if any, for purposes of exenption
fromthe Wealth Tax Act, 1957. The decl aration was
given in 26 cases by the then Rulers and the jewellery
was exenpted fromwealth tax subject to certain
conditions laid down in the Wealth Tax (Exenption of
Heirloom Jewel l ery of Rules) Rules, 1958. The Ruler

of Jammu and Kashm r, however, does not appear to

have nade any application under Rule 3 of these Rules
for recognition of jewellery in question as heirl oom

5. Consequent upon the enforcenment of the
Constitution (Twenty-sixth Armendnent) Act, 1971

with effect from28th Decenmber, 1971, the rulership

was abolished. The question of the jewellery etc.

bei ng required for cerenonial purposes thereafter
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cannot arise. Para 8 of Shri C S. Venkatachar’'s letter
dat ed Decenber 24, 1952 reproduced in your letter

does not relate to the jewellery in question and is of no
rel evance now.

6. The agreenents with regard to the private
properties of the Rulers, once arrived at, are final
7. It may incidentally be pointed out that in your

aut obi ography entitled 'Heir Apparent’ and statenents
to the Press, you have acknow edged that the treasure
lying in the Toshakhana had been given to the State.
8. Taking all aspects into consideration, the
CGovernment of India regret their inability to accept
your claimto the jewelry and other itens lying in

Sri nagar Toshakhana. "

As already noticed there has never been any declaration that the articles in
guestion are private properties of the appellant or his father. The correspondence
bet ween Maharaja Hari Singh and the Governnment does not declare these articles
as private property of Maharaja though sone other properties were so decl ared.
Assumi ng there is some substance in the claimof the appellant which requires
consideration, then it will depend upon exam nation of various disputed question
of facts. - Such disputed questi ons cannot be adjudi cated except on taking of
evidence. |In DharamDutt & Ors. v. Union of India & Ors. [2003 (10) SCALE
141], a case of taking over of Sapru House by pronul gati on of ordinance foll owed
by the Act, the contention of the wit petitioners was that the building, the library
and all other novables in the Sapru House are owned by the Society and take over
by the Governnent has deprived the Society of its property without any authority
of law. This Court noticing that Union of India do not admt title of the petitioner
and al so noticing that there is not one docunent of title produced by the
petitioners, held that such highly disputed questions of fact which cannot be
det erm ned except on evidence are not fit tobe taken up for adjudication in the
exercise of wit jurisdiction.” W see no-illegality in the decision of the
CGovernment that was approached by the appellant hinself. Therefore, it is not
possi bl e to quash the order dated 24th Septenber, 1984 and direct reconsideration
of the issue by the Government. Realising difficulties in grant of relief in respect
of declaration of articles to be private property of the appellant, M. Kapil Siba
did not seriously press it but at the same tinme strenuously contended that it was
anply fit case where the issue deserves to be referred for adjudication to the
arbitration of an independent arbitrator. In support, reference has been made by
| earned counsel to the report of the inspection teamconstituted by this Court as
noti ced herei nbefore. The contention urged is that the said report at |least prina
facie shows that these articles are private property of the appellant and, therefore,
an i ndependent adjudication is called for. —The inspection teamwas constituted
and inspection ordered as interimneasure when the wit petition was pending
before the Hi gh Court. The report only gives a tentative opinion. It says that the
matter may have to be deci ded on taking evidence.” The prima facie opinion
expressed in the report is not a ground to refer the issue to arbitration for
adj udi cation in the absence of any agreement requiring reference to arbitration.
Further there is no such claimin the wit petition. Assumng that in an appropriate
case relief may be nmoul ded by this Court and matter referred for adjudication to
arbitration in exercise of powers of this Court under Article 142 of the
Constitution of India, we see no ground, on the facts of the present case, to
exerci se such power. The decision in respect of private property taken long tine
back cannot be permitted to be reopened w thout any exceptional grounds which
are none in the present case.

For the aforesaid reasons, we are of the view that no interference is called
for in the inmpugned judgnent of the High Court. The appeals are accordingly
di sm ssed, however, leaving the parties to bear their own costs.




