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HEADNOTE:

The enpl oyees of the respondent clai med bonus on two ' counts
festival bonus at 10 % of their total earnings as an inplied
term of the contract of enployment and as an established
practice of payment from 1940-41 wi thout any break; and (2)
bonus out of the profits quantified at 50 % of the said
total earnings. The Industrial  Tribunal rejected the
clainms. In appeal to this Court,

HELD : (1) The criteria to be considered when-a question of
customary or traditional bonus arises are: (a) whether the
payment was uni form and has been over an unbroken series of
years; (b) whether it has been for a sufficiently |ong
period, the |ength depending on the circunstances of each
case (the period nay have to be longer- to justify an
inference of traditional and customary festival bonus than
in the case when the claimfor festival bonus.is based on an
inmplied termof enploynent); (c) Wether it was connected
with a festival; and (d) it nust be shown that the paynent
was nmade even in a year of loss, that is, it was not a
bounty depending on the earning of profits. [67 GH, 68A
70F- G ]

In the present case, it was proved that the payment of bonus
was made at 10% for a | arge nunber of years and at 11% for
an intervening period. But the payment was not related
either to any festival or to an inplied termof enploynent
between the parties. |In fact, for tile years from 1940-41
to 1945-46 there was no claimfor the paynment of either
customary bonus or festival bonus. On the other hand, the
express claimwas made for war bonus. The major part of the
entire period was covered by awards and excepting in one of
those awards there was no reference to any festival bonus.
The intervening period was covered by an express agreenent
between the parties. Further, the rate was not uniform
Consequently, the «claimmade by the enployees that they
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should be paid 10%either as festival bonus or under an
implied termof enploynment could not be accepted. [71A-D

| spahani Ltd. Calcutta v. |spahani Enpl oyees Unions, [1960]1
SSC R 24, The Gaha Trading Co. (India) Ltd v. |Its
Workmen, [1960] 1 S.C.R 107, Ms Tulsidas Khinji v. Thei r
Workmen, [1963] 1 S.C.R 675, Vegetable Products Ltd wv.
Their Worknmen A | R 1966 S.C, 1449 and Managenent of
Churkutlam Tea Estate (P) Ltd. v. The W rknen [1969] 1
S.C.R 930, followed.

61
(2) The anount of bonus must be conputed in terns of the
Ful I Bench fornmul a as accepted by this Court in the case

of Associ ated Cenents Co. Ltd. v. Its Wrkmen, [1959]
S.CR 925. [71 D E]

(i) In the present case, in calculating the net profits the
Tri bunal should have 1 ncluded the following three itens, in
the gross profits.

(a) The cost _of coal and fuel shown in the ’'summary of
techni cal ‘and Financial Particulars’ for the year, prepared
under r.. 26(3) of the Indian Electricity Rules, 1937 was
| ess than the figure shown by the respondent in its revenue
account . The respondent had failed to explain the
di screpancy. Therefore the amount of difference between the
two, figures should have been added to the gross profits in
the revenue account. [71 H, 72A-B, H;, 73A- B]

(b) There was no proper explanation supported by accounts
for the large anpbunt for repairs to furniture as shown in
the revenue account.. Therefore the rmuch snaller anount
suggested in the oral evidence should al one have been taken
into account. The difference between the two figures should
al so be added to the gross profits. [73F-H

(c) Although t he statutory contigency reserve fund
investments. are not to be taken “into - account in the
statement of surpluses and deficiercies of profits, the
interest earned was included by the respondent 'in the
statenment of net profits for the calcul ation of the managi ng
agetns’ conmi ssion. |f the nanaging agents were entitled to
claim a share of it the workers were equally entitled to
claim its inclusion in the revenue account. The result is
that the gross profits of the conmpany would have to be
augnmented by this sumalso. [74D G

(ii) The enpl oyees’ contention regarding the follow ng four
itens shoul d be rejected.

(a) The rebate to the consuners is not to be wutilised by
the Electric supply conmpany. Therefore if- the  respondent
could not have the benefit of it, neither could the
enpl oyees ask for a share and claimits. inclusion in the
gross profits. [75F- (G

(b) The respondent clained that the normal depreciation for
the year as pet the assessnent order of the Incone-tax
Oficer and double shift allowance should be allowed in
conputing the net profits. The enpl oyees contended that it
was only the | esser anobunt towards depreciation shown in the
respondent’s profit and | oss account that shoul d be all owed.
But according to the formula propounded by the Full Bench of
the Labour Appellate Tribunal in UP. Electricity Supply
Co.. Ltd. v. Their Workmen, [1955] 2 L.L.J. 431 and approved
in the Associ ated Cenent Conpanies case and in T.T.E. Supply
Co. Ltd. v. Its Wrknen, [1960] 3 S.C. R 68 and in Ahnedabad
M scel | aneous I ndustri al Wor kers  Uni on V. Ahmedabad
Electricity Supply Conpany Ltd., [1962] 2 SSC R 934 the
respondent’s clai mshould be upheld. [75G H;, 76A-D E- G
Handard Dawakhana Wakf v. Its Workmen, [1962] 2 L.L.J.
(S.C) 772, foll owed.

(c) According to the Full Bench forrmula to arrive at the
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avai l abl e surplus it is not the income-tax actually paid by
the respondent that

62

shoul d be deducted but the ampunt computed nationally at 45%
after nmaking the appropriate deductions from the gross
profits. In the present case, the ampunt of income tax so
cal cul ated would be greater than the anmount allowed by the
Tri bunal because the gross profits would be enhanced by
items (i), (a), (b) and (c). [77F-H

(d) According to the Full Bench fornula return at 6% of the
working capital should also be deducted to arrive at the
avai |l abl e surplus for distribution. The enpl oyees contended
that the working capital should be conputed in accordance
with Schedule WVII of the Electricity Supply Act. But
according to the T.T.E. Supply Conpany case, and the
Ahmedabad M scel | aneous Industrial Wrkers Union case even
with respect to anelectric supply undertaking in the field
of industrial relations it is not proper to inject therein
the provisions contained in the Seventh Schedule to the
El ectric Supply Act. [78C, E-F; 79, A-B]

In the result-the anmountsin item (i) (a), (b) and (c) had
to be added to the gross profits. The anmpbunt in item (ii)
as was not to be so added. Depreciation including double
shift allowance was to be deducted as " also the notiona
amount of income-tax at 45 %' after nmaking the appropriate
deductions fromgross profits. So far as rating on working
capital was concerned the conputation should be in term of
the Full Bench Fornula and not in accordance with Schedul e

Vi1 of the Electricity Supply Act. ~In the instant case even
ignoring the said section on working capital there was no
surplus left in terns of the Full Bench Formula. The

guesti on of paynent of bonus did not arise. [79E-H; 80 A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 752 of 1967.
Appeal by special leave fromthe Award dated January 30,
1967 of the Industrial Court, Madhya Pradesh, ~Indore in
Ref erence No. 6/ MPI R/ 1961.
M N. Phadke, @ulab Gupta and Vineet Kumar,  fir the
appel | ant .
M C. Chagla, D. N Mikherjee and M M Sapre, for
respondent No. 1.
The Judgnent of the Court was delivered by
Mtter, J. This appeal arises out of an award dated  January
30, 1967 of the Industrial Court of WMdhya Pradesh
(hereinafter referred to as the "Tribunal’). The term of
reference to the Tribunal was:
"Whet her the enpl oyees of Jabal pur Electric
Supply Conmpany Ltd., have a case for - paynent

of bonus for the year 1960- 61
and what should be its quantumand terns of
payment ?"

63

The claimfor bonus was made under two heads : the first was
for bonus out of the profits quantified at 50 % of the tota

earnings of the enployees; and the second was for festiva

bonus at 10 % of the said total earnings which was cl ai ned
as an inmplied termof the contract of enploynment and as an
established practice, having been paid irrespective of
profits or | osses before Diwali every year continuously from
1940-41 wi thout any break. The Tribunal found itself unable
to hold in favour of the enployees under either of the
heads. The appeal to this Court is by special |eave.
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We propose to take the two heads under which bonus was
clained in the order in which the argunents were advanced
before wus. The first head of bonus canvassed for was the
second nentioned above i.e. at 10 % of the total earnings.
So far as this claimis concerned, we are not on uncharted
seas as the question cropped up in the past in numerous
cases before this Court wherein certain well def i ned
principles were fornulated. But before we apply t he
principles, we have to take note of the relevant facts and
circunstances relating to this claim

It cannot be disputed that the enployees had been
receiving at least 10% of their earnings from the conpany
from 1940-41 onwards. Thi's period can be conveniently split
up into several parts to mark off the clains nade from tine
to tinme and the settlenments by rmutual agreenment or paynents
under awards of industrial courts or even nmade voluntarily.
The first period relates to the years 1940-41 to 1944-45.
The Provincial Governnent nade a reference arising out of a
di spute whichled to the award of the Labour Conm ssi oner of
C. P. and Berar in regard, inter alia, to (a) claimby the
enpl oyees to a bonus equal to three nonths’ wages for
the year ending 31st March, 1946, and (b) war bonus equal to
six nmonths’ wages. The adjudi cator decided that.

(1) The conmpany should pay to each of its
enpl oyees 1/10th of his t ot al ear ni ngs
i ncluding dear food all owance during the year
ending 31st March 1946 by way of bonus; and
(2) The Conpany should al so pay to each of its
enpl oyees as bonus® 1/10th of " his tota
ear ni ngs incl uding dear
64
food all owance in respect of each of the years
1940- 41, 1941-42, 1942-43, 1943-44 and 1944-45
agai nst the claimfor War bonus."
It has to be noted that there was no nention of any festiva
bonus at that time and so far as the years 1940-41 to 1944--
45 are concerned, it was given on'the footing that it was a
War bonus.
The next period relates to the years 1946-47 to 1949 50.
Admittedly, the paynent for these years was nade under an
agreement between the parties as found by the Tribunal. The
finding of the Tribunal is that a consolidated amount of Rs.
74,850/ - was paid by the conpany on 25th January 1951. The
Tri bunal observed that there was
"abundant docunmentary evidence (Exs. D-1/Ato
D-1/F wherein workers agreed to accept the
bonus of fered as voluntary payment of bonus as
a compromise of their claimof 25 % of. the
Conpany’s profits for the period ending /3lst
March, 1951."
The claimfor the years 1951 to 1956 was covered by an award
conveniently described as Mijundar Award. The E opening
par agr aphs of the award show that the enpl oyees had clained
that paynent of 10% of their total earnings by way of bonus
had cone to be included in their wages and had been paid for
about 12 years in the past, that there had been agreenent
between the enpl oyees of the conpany to refer the dispute
regardi ng bonus to CGovernment and thereafter for subsequent
years 10 per cent of their total earnings of the year was
accepted by the enployees and finally on the failure of
negoti ati ons and conciliations, follow ng service of notice
under S. 32 of the Industrial D sputes Act, the matter had
been referred by the Governnent, the enployees having
pressed for at |east 33-1/8 per cent of their total earnings
for the year by way of bonus.
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The concl udi ng paragraph of that award, a copy of which has
been placed before us, shows that in the view of the
Maj undar Tri bunal
“In addition to the 100% bonus already paid
the Party No. 1 (the conpany) can easily pay
6 5
additional 20 % of the earnings of the year
of each enpl oyee as bonus to him Simlarly
for the year 1951-52 Party No. 1 can pay
easily additional 10 per cent of the earnings
of the year as bonus to each of the enpl oyees.
For the year 1952-53 no surplus amount is left
with Party No. 1. According to the Full Bench
fornmula and the bonus already paid i.e. 10 per
cent of ~“the annual earnings of each of the
enpl oyees was sufficient paynment for that
year. For-the year 1953-54 5 per cent of the
earnings of the year can easily be paid in
addition to the 10 per cent already paid. For
the year 1954-55 20 per cent of the annua
earnings can easily be paid to each of the
enpl oyee by way of bonus and for the year
1955-56- though | only have been able to get
the account for the first six nmonths | have
absolutely no doubt that taking the average,
of all these years, the Party No. 1 could be
able to pay at least 10 per cent as additiona
bonus. "
The said Tribunal further recorded that as the enpl oyees had
not received even the 10 per cent usual bonus for 1955-56
the same should be paidin full before 31st Cctober, 1956.
For the year 1956-57 paynent was made under an interim award
of M. Kher, Judge, Industrial Court. For the years 1957-
58, 1958-59 and 1959-60 paynment was first made under an
interim award of Justice Bhat who finally passed an award
accepting the claim of the Unionfor payment of D wal
bonus. This award was the subject matter of an appea
before this Court and on 11th March 1956 the parties to that
appeal arrived at a conpronise and it was agreed without
prejudice to their respective contentions that the conpany
shoul d pay to the enpl oyees one per cent in addition to the
bonus already paid by it for the years 1956-57, 1957-58  and
1958-59 but the conpany should not pay any additional = bonus
for the year 1959-60. It was expressly recorded before this
Court that as the point of dispute between the parties which
had been decided by the said Tribunal had not  been argued
before this Court it would be open to themto raise their
respective contentions in future should the occasion arise
66
The above statenent of facts nmakes it anmply clear that
al t hough the enpl oyees received at |east 10% of their tota
earnings by way of bonus for the years 1940-41 to 1959-60
there was no consistency in the claimto bonus throughout
this period, nor was there any uniformty either in  the
amounts paid or the grounds under which the several awards
of bonus cane to be nmade. The only award which indicated
that the bonus was to be regarded ,as a Diwali bonus was
that of Justice Bhat for the period 1957-58 to 1959-60. For
the period 1940-41 to 1956-57 the Conpany never paid bonus
as a festival bonus on the occasion of the Diwali. The
amount was nostly paid under awards but in between the
awards there was a period when it was paid by express
agreenment between the parti es.
Strong reliance was placed on the fact of payment of at
| east 10 per cent by way of bonus fromthe year 1940-41 to
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1959-60 by |earned counsel for the appellant in support of
his argument that as paynent had been nade for this |ong
period, it had becone an inplied termof the contract of
enpl oyment and it was to be regarded as a festival bonus.
In our view, this contention cannot be accepted ,on the face
of a long series of decisions of this Court to some of which
al one we propose to refer.

In Isphani Ltd. Calcutta v. |Isphani Enployees’ Union(1l)
this Court had to deal with the claimof the workmen to
puja bonus for the year 1953. Referring to The MII-owners’

Associ ation, Bonbay v. The Rashtriya MI|l Mazdoor Sangh,
Bonbay(2) it was said that the claimfor puja bonus in
Bengal could be based on either of two grounds. It may

either be a matter of inplied agreenent between t he
enpl oyers and enpl oyees creating a termof enploynent for
paynment of puja bonus, or, (secondly) even though no inplied
agreement can be inferred it nmay be payable as a custonary
bonus. On the facts- it was found that "the workmen when
they were inthe enploy of Messrs M M Isphani Ltd. (the
predecessor-in-interest of the appellants) always used to
get puja bonus at the rate of one nonth’'s wages. This was
asserted by the workmenin their witten statenment and the
conpany did not deny it in.its reply.
(1) [1960] 1 S C R 24.
(2) [1950] L.L.J. 1247.
6 7
It was found as a fact that the appellant had been paying
bonus ever since it canme into existence in 1948 up to 1952 v
wi thout any break at the rate of one month’s wages and it
was paid even in the years whenthe conpany suffered | oss.
It was observed by this Court
“In the circumstances, it was established in
this case that (1) the paynent was unbroken
and (2) it was not paid out of bounty due to
profits having arisen, for it was paid in sone
years of |oss also."
As to what would be a sufficiently long period to justify
the inference that it was an inplied termof enploynent for
payment of bonus, this Court held that the appellant had
paid it continuously since its birth and therefore the facts
warranted the finding of an inplied termof enploynent to
that effect.
A simlar claimarose in the case of The G aham Trading Co.
(India) Ltd. v. Its Wrknmen(1l). According to this Court the
practice of paynent of bonus of the appellant "began in 1940
and was unbroken wup to 1950. In between there was an
adj udi cation in 1948 in which the conpany was a party". In
regard to the year 1948 the, conpany had admitted before the
rel evant tribunal of’ having paid bonus in the past and had
no intention of discontinuing the practice and thereupon the

Tribunal did not adjudicate on it. The paynent was
continued from 1949 to 1951. |In 1952 after sone dispute
bonus was paid to all the workers. It was in this case that

the Court laid down certain criteria which the Industria
Tribunals would have to consider when a question of
customary or traditional bonus arose, nanely,

(i) whether the payment has been over an unbroken series of
years;

(ii) whether it has been for a sufficiently 1long period,
through the Ilength of the period mght depend on the
ci rcunst ances of each case; even so the period may nornally
have to be longer to justify an inference of traditional and
customary puja bonus than may be the case with puja. bonus
based on an inplied termof enpl oynment.

(1) [21960] 1 S.CR 107.
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6 8
(iii) The circunstance that the paynent depended upon
the earning of profits would have to be excluded an(]
therefore it nust be shown that payment was made in the year
of | oss.
After laying down the tests, the Court observed that
"In dealing with the question of custom the
fact that the paynent was called ex gratia by
the enpl oyer when it was nade, woul d, however,
no difference in this regard because of
proof of custom depends upon the effect of the
rel evant factors enunerated by us; ... the
paynment rmust have been at a uniform rate
throughout to justify an inference that the
paynment _at such and such rate had becone
customary and traditional in the particular
concern. "
In Ms. Tulsidas Khimi v. Their Wrkmen() the Union ,of
wor kmen cl ained profit-sharing bonus at the rate of six
nonths’ = ‘wages and traditional or custonary bonus at a rate
which was  not clear but which nmight be said to be either
three nonths’ wages or one nmonth’'s wages plus dearness
al | owance on the occasion of the Diwali festival. The claim
was rat her nebul ous ‘as observed by this Court. According to
the Tribunal the worknmen had proved that bonus had been paid
at a uniformrate of one nonth’'s basic wages plus dearness
al | owance on the occasion of the Diwali festival throughout
the period i.e. 15 years comrenci ng from 1940-41 to 1956-57.
Referring to the ‘argument advanced on behalf of t he
appel l ant company that the four circunstances  nentioned
above in G aham Tradi ng Co.’'s case had not established it
was remarked
“. . . what is nore inportant to negative a
plea for customary bonus woul d be proof. that
it was nade ex gratia, and accepted as such
or that it was unconnected wth any such
occasion like a festival as laid down by this
Court in the case of B. N. Elias & Co. Ltd
Enpl oyees Union v. B. N. Elias & Co. Ltd.
(2)."
(1) [1963] 1 S.C.R 675.
(2) [1960] 3 S.C. R 382.
69
In Vegetable Products Ltd. v. Their Worknen (1) "the case of
the worknen for paynent of puja bonus was that it had becone
either an inplied termof enploynment between themand their
enpl oyer or customary”. The Tribunal canme to the concl usion
that payment of one nonth’s wages before puja as customary
bonus had been established through it apparently did not
accept the claimthat paynent of puja bonus as an inplied
condition of service had been proved. The Tribunal - further
found that the circunmstances mentioned in G aham Trading
Co.’ s case (2) had been satisfied. Exani ni ng
the evidence this Court found on the facts (see p. 1501)
t hat:
Y the Puja bonus was paid for the first
time on the eve of the Puja festival in 1964
at the rate of 10 days’ wages. In 1955 it was
paid at the rate of 20 days’ wages. From 1956
to 1961 the paynent has been nade before Puja
at 30 days’ wages. ... from 1956 to 1958
payment was nmade without any dispute and
wi t hout conditions. But in 1959 a dispute
arose as to paynent of Puja bonus for that
year and was settled before the <conciliation

make
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officer by a settlenment between the appellant

and its worknen. The first term of that
settlement ... runs thus --
30 days’ wages wll be paid as bonus (ex

gratia) for the accounting year 1957-58 to al
the worknen who will have conpl eted 240 days’
work by the day of paynment and will be on the
rolls of the conpany on that date."

It was observed that the paynent for the 1959 was ex gratia

and accepted as such b, the worknmen. According to this

Court:
"This is not a case where the enpl oyer made a
uni |l ateral declaration that the paynment was ex
gratia. This was a case where the appell ant
said that the paynent was ex gratia and the
wor kmen~ accepted the paynent as ex gratia.
Besi des there was a further condition that the
payment -~ woul d be nade to those workmen only
who had conpl eted 240 days work by the day of
payment . "

(1) A1.R 1965 S.C. 1499.

(2) [1960] 1 S.C R 107.

70

The evidence further showed that although for the year 1960
and 1961 paynent had been nade at the rate of 30 days’ wages
the worknmen had given a receipt in terms which stated that
the paynent was @ nade as advance to be adjusted against
profit bonus for the previous year.  In these circunstances,
this Court found itself unable to hold that there had been
payment for an unbroken series of years before the dispute
was referred to the tribunal and the finding of the tribuna

that paynent of custonmary traditional bonus on the  occasion
of the Puja festival was established was set aside.

Lastly, we may refer to Managenent of Churkulam Tea Estate
(P) Ltd. v. The Wirkmen & another (1). In this case there
was at first an agreenent in the year 1946 relating to bonus
for the vyears 1947, 1948 and 1949. The agreenment was
extended also for the years 1950 and 1961. A fresh
agreenment was entered into in 1955 for paynment of bonus for
the years 1952, 1953 and 1954 and there were subsequent
agreenment also. There was no controversy that the appell ant
had paid bonus for nine years and it was not-at a uniform
rate. So ’'far as the year 1952 was concerned t he
appel l ant’s case was that it had not paid any bonus as such

but on the other hand it had nade an ex gratia ~paynent of
Rs. 3 to each worker; but the tribunal did not accept this
plea and held that the said paynment must be treated as one
having been nmade towards bonus. This Court cane to. the
conclusion that the Tribunal was wong in holding that an
i nference could be drawn for paynent of bonus as an inplied
condition of service, in the circunstances of the case, when
the paynment admittedly was not uniformand was not connected
with any festival. The Court al so negatived the plea of the
workmen to treat the bonus as a customary or traditional

bonus because apart fromthe fact that it was not connected
with any festival, one of the essential ingredients viz.,
that the paynment should have been at a uniformrate through
was admittedly lacking in the case.

The above decisions all go to negative the claim of the
appel | ant before us. The only fact about which there can be
no doubt is that paynent was nmade at the rate of 10 per cent
for a large nunber of years with an

(1) [1969] 1 S.C. R 930.

71

intervening period when it was made at the rate of 11 per
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cent. The facts do not warrant any conclusion as to the
paynment being related either to any festival or under an
inmplied ternms of enploynent between the parties. It will be

noted that for the very first period i.e. the years from
1940-41 to 1945-46 there was no claimfor the paynent of
either customary bonus or a festival bonus. 'On the other
hand, the express, claimwas nmade for War bonus. The nmmjor
part of the entire period was covered by awards and
excepting in one of these awards, there was no reference to
any festival bonus. There was an intervening period Which
as al ready noted was covered by an express agreenent between
the parties. The rate too, as already shown, was not
uniform Consequently the claimmde by the appellants that
they shoul d be paid 10 per cent either as festival bonus or
under an inplied termof enploynent cannot be accepted.

Wth regard to the second claimthere is no dispute that
bonus must be conmputed in terns of the Full Bench formula as
accepted by this Court in the case of Associated Cenent
Conpanies Ltd.  v. Its Wrkmen (1). Learned counsel for the
appel | ant. _was prepared to accept the gross profits for the
adopti on —of the Full Bench formula as shown in the bal ance
of the revenue account for the year ending 31st March 1961
subject to certain exceptions. This figure as shown in
Schedul e F to the profit and |oss account was Rs.
8,88,598.29. This 'was however subject to the qualification
as to several figures of expenses incurred during the year
The first related to the figure in the revenue account where
the cost of coal and fuel was shown by the conpany as Rs.
21,12,875.97. According to the appellant, the docunent Ex.
P-13 prepared by the Managi ng Agents of the company and
certified as «correct by their chartered accountants on
Sept enber 28, 1961 showed that the fuel consumed was. 54, 962
tons at 'an average cost of Rs. 35 -68. This according to
the appel l ant was a sol etm docunent i nasmuch as it had to be
prepared and submtted under sub-rule (3) of Rule 26 of the
Indian Electricity Rules, 1937. The statement is headed
"Summary of Technical and Financial Particulars for the year
ended 3 1 St March, 1961." If the figures with regard to the
guantity of coa

(1) [1959] S.C R 925 6-M 1245 Sup Cl/71

72

and the average cost in Ex-P-13 be taken into account,
instead of the figures Rs. 21,12,875-97 in the revenue
account the correct figure would be Rs. 19,55,447/- which
would swell up by the gross profits by the  difference
bet ween he two anpbunt’s, viz., Rs. 1,57,4281-.

It was seriously contended before us by | earned counsel for
the respondent that we should accept the figure given in the
bal ance sheet as the same is supported by certificates of
the sanme firmof chartered accountants, and their letters
addressed to the Managi ng Agents of the Conpany. Accor di ng
to the letter Ex. D28 dated 20th Septenber 1961 the ' books
and records of the Jabal pur Electric Supply Conpany 'Ltd.,
for the period 1st April, 1960 to 3 1 St Septenber, 1960
showed the average cost of coal delivered to bunkers during
the period to be Rs. 37.81 per ton or Rs. 37-21 per tonne
(metric). The letter Ex. D29 which is simlarly worded
shows that for the period 1st Cctober 1960 to 31st March
1961 the average cost of coal delivered to bunkers during
this period was Rs. 39 -09 per ton or Rs. 38.47per tonne.
These two figures were sought to be supported by the
certificates of the chartered accountants dated 18th April
1963. The above w Il show that there was considerable
di screpancy as to the value of the coal consumed as reported
to the Governnent and as reported to the Managi ng Agents of
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the Conmpany by the accountants. This was sought to be
explained in the oral evidence of one L. S. Mleod who
stated that the statenent prepared under the Electricity
Act was on the basis of the record maintained by the Head
Ofice but the total consunption of the coal during the year
was 54,962 tons and the average cost of coal per ton was Rs.
35 -58 per ton. Oal evidence was al so adduced of one B

Chatterjee, an Assistant in the Electricity Departnent of
Martin Burn Ltd. Calcutta who stated that the rate shown in
Ex. P-13 i.e. Rs. 35 -58 per ton was the estimted val ue of
coal received per ton and that this figure has been arrived
at the Power House Jabal pur purely on estimates and that the
estimate did not take into account certain liabilities i.e.
certain suppliers’ bills which were accounted for and
audited at the Head O fice at Calcutta. In our view, the
attenpted explanation cannot be accepted as Ex. P-13 was

made under the provisions of an Act. It was prepared in
Calcutta long after the period to which it related. It was
submitted sone tinme
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after the Directors’ reports to the sharehol ders dated 4th
Sept ember 1961 acconpanyi ng the bal ance sheet and the profit
and | oss account. It was for the conpany to explain exactly
how the discrepancy arose and their failure to explain, in
our opinion, should lead to the grossing up of the anpount of
difference already nentioned with the gross profits as per
t he revenue account.

The next disputed ‘item relates to the anmpbunt of Rs.
85,887 .63 as shown in the revenue account. towards "

m scel | aneous expenses.” The item reads "m scel | aneous
expenses including Rs. 3,025 -16 for wages and Rs. 4,128 -74
paid to Mrtin Burn Ltd. as guarantors’ conmmi ssion." The

Conpany was asked to furnish particulars of the itens which
added up-to Rs. 85,887 -63. According to Ex. P-18 the said
figure was nmade up of the follow ng: Rs. 34,584.11 as cost
of printing, stationery and advertisenent, Rs. 12,648 -18 as
travelling expenses, Rs. 7,207 -80 as general charges, Rs.
6, 206 -57 bank charges, Rs.  4,128.74 as guarantors’
comm ssion and Rs. 21,112 -23 as repairs to furniture etc.
It was this last figure which was challenged by the
appel lant. Schedule E to the bal ance sheet for the rel evant
year (fixed capital expenditure) shows that the origina
cost of furniture and equi pnent up to 31st March 1960 was
Rs. 38,377 -78 and that additions, sales and adjustnents
during the year was Rs. 5,498 -76 and the- tota
depreciation witten off to 3 1 st Mirch 1961 was Rs.
29,915-23. It is difficult to appreciate how furniture the
total cost of acquisition of which was Rs. 43,876 54 as
shown in schedule E would require repairs to the extent of
Rs. 21,000 -00 in one year as shown in the particulars
supplied. M. L. S. Mleod adnitted that he could not trace
any expenditure having been shown in respect of repairs of
furniture in the summaries of receipts and nont hl y
expenditure and that his 'estimte of the ampbunts spent for
repairs would be less than Rs. 500/-. M. B. Chatterjee
sai d the anount also included the hire charges of the office
equi prent . He did not refer to any books of account to
support the statenent. In the absence of proper explanation
supported by the books of account of the conpany, the figure
of Rs. 21,112/- ought not to be accepted and taking into
account Rs. 5001- as stated by. M. Mleod as having been
spent for repairs to furniture, a sumof Rs. 20,612/- should
be added to the gross profits.
74

The third itemto be added-to the gross profits according
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to the appellant was the figure of interest RS. 16,645 53
shown in schedule F for computation of net profits in
accordance with S. 349 of the Conpanies Act, 1956 with
details of cal culation of Managi ng Agents’ remuneration for
the year ended 31-3-1961. This amount according to the
appel l ant should have found a place in Ex. D 11 being a
"Statement of surplus/deficiency of profits for the vyear
ended 31st March 1961" i. e. the working sheet compiled by
the conmpany. This interest accrued to the conpany out of
the statutory investnments as shown in Schedule to the
bal ance sheet. Schedule C gives the statutory contingencies
reserve fund investnents, the book val ue thereof being Rs.
2,30,880 -37 quoted on the stock exchange, besides Rs.
50,031 -25 which was not so quoted, the total comng to Rs.
2,80,911.62. Although the statutory contingency reserve fund
investments are not- to -be taken into account in "the
statement of surpluses and deficiency of profits" it was
i ncluded in the statenent of net profits for the cal cul ation
of managi ng agents’ comni ssion and we see no reason why the
sanme shouldbe | eft out of, account in Ex. D-11. M. Chagla
cont ended t hat 't he workers had done nothing during the vyear
of account i.e. 1st April 1960 to 3t St March 1961 which
entitled them to claim the benefit of this anobunt of
i nterest. VWiile it is true that their. claim cannot be
rested on any work done by them for the conmpany during the
year of account there can be no question that the interest
accrued to the conpany out of the efforts of the workers in
t he past which ‘had not been taken into  account in
cal cul ati ng bonus. The managi ngagents had done nothing in
the year of account to entitle themto take into account the
amount of interest which accrued to the conpany during the
year of account. |If they were entitled to claima share of
it the workers were equally entitled to base their claimfor
its inclusionin Ex. D 11. The result-is that the ' gross
profits of the conmpany as shown in Ex.D- 11 woul d have to be
augnented by the sunms of Rs. 1,57,428, Rs. 20,612 and Rs.
16, 645 -53.

On behalf of the appellant dispute was also raised to the
deduction of several itenms in Ex. D1 1 nanely, (1)
rebate to consumers Rs. 17,046 00 (2) depreciation to the
extent of Rs. 3,55,755, as also double shift allowance  of

Rs. 95,256 (3) income tax at 45% as per Finance Act i. e.
Rs. 1, 07,052
75

and (4) return of 6% on working capital which was quantified
at Rs. 8,25,243/-. According to the Tribunal, it was not
necessary to consider the other two itens, returnat 6 % on
ot her reserves enployed in the business Rs. 55,38,296/- and
rehabilitation reserve of Rs. 30,15,202 as in his view  even
wi t hout taking these two |last figures the worki ng sheet Ex.-
D-11 showed a negative balance, that is to say absence of
any surplus resulting out of which the workers could ' claim
anyt hing by way of profit bonus.
Wth regard to rebate to consunmers it was argued before the
Tribunal that it was never paid to the consuners as the
Si xth Schedule to the Electricity Supply Act, under
paragraph 11(1) went to show that:
"I'f the clear profit of a licensee in any year
of account is in excess of the amount of
reasonable return, one-third of such excess,
not exceeding five per cent of the ampunt of
reasonabl e return, shall be at the disposal of
the undert aking. O the balance of t he
excess, one half shall be appropriated to a
reserve which shall be called the Tariffs and
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Di vidends Control Reserve and 'the renaining
half shall either be distributed in the form
of proportional rebate on the anmount s
collected from the sale of electricity and
meter rentals or carried forward in t he
accounts of the licensee for distribution to
the consumers in future, in such manner as-
the State Governnent nay direct."
This goes to show that the rebate to the consuners is not to
be wutilised by the conmpany except for distribution to the
consunmers as may be directed. |f the conpany cannot have
the benefit of it, it stands to reason that the worker
cannot ask for a share and the claimof the appellant for
i nclusion of this summust be rejected.
It was next argued on behalf of the appellant that the
Tri bunal shoul d not have allowed depreciation in excess of
the figure which was shown in the profit and | oss account of
the conmpany, viz., Rs.” 2,51,405 -80. The Tribunal accepted
the depreciation “to the extent of Rs. 3,55,755 but
di sal | owed the claimwi th regard to double shift allowance.
The judgnent —of this Court in The Associated Cenent
Conpani es’ (supra at P. 959) shows that this Court
76

accepted the fornula propounded by the Full Bench of the
Labour Appellate /Tribunal in U P. Electric Supply Co.
Ltd., v. Their Worknmen (1). 1In U P. Electric Supply Co., s
case the Full Bench of the Labour Appellate Tribunal had
stated (see p. 440) that:
"Upon a careful consideration of the matter we
are of the viewthat only normal depreciation
i ncluding multiple shift depreciation, but not
initial or additional depreciation, should
rank as a prior chargein applying our Ful
Bench formul a, "
This case cane up for consideration again in T.T.E. Supply
Co., Ltd. v. Its Workmen (2) and The Ahnedabad M scel | aneous
I ndustrial Workers Union v. The Ahnmedabad Electricity Co.
Ltd. (3) and was approved of in both. That Rs. 3,55, 755/-
was the nornal depreciation for the year is anply borne out
by the assessnment order of the Incone-tax Officer for the
rel evant year which is Ex.D-20 in this case. The company
further filed statenents of depreciation in respect of each
of the assets from 1948 to 1961 and the totals of the
figures add up to the exact sumof Rs. 3,55, 755/-.
Wth regard to the claimof double shift allowance M. B.
Chatterjee, the Conmpany’s w tness, stated that the amount of
Rs. 95, 256/- represented the double shift allowance but they
did not claimit in the income-tax assessnment inasnuch as if
they had done so in the year of account, this would  have
i ncreased their burden of tax in the subsequent years and it
was to regulate the stability of profits that they did not
claim double shift in the income-tax returns. W 'see no
reason to reject the evidence of M. Chatterjee. The fact
that in the balance sheet the conmpany showed only Rs.

2,51,405 -80 was not conclusive on the question. VWhat
amount of depreciation the conpany will claim under the
| ncome-t ax. Act in order to allow some profits to be

di stributed anong the shareholders is a concern entirely of
the conpany, so long as they do not claimanything nore than
what the law allows. It is significant to note that this
Court pointed out in The Ahnedabad M scel | aneous |Industria
Workers’ Union case (supra) that the Inconme-tax Rul es should
be applied in

(1) [21955] 2 L.L.J. 431

(3) [1962] 2 S.C. R 934.
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(2) [1960] 3 S.C.R 68.
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calcul ating depreciation wunder the Fall Beach Formula in
preference to the provisions of the Seventh Schedule to the
Electricity Supply Act as this would work for uniformty in
all industrial concerns. A contention simlar to the one
put forward by the appellant in this case was rejected by
this Court in Hanmdard Dawakhana Wakf v. |Its Wrknmen The
noti onal nornal depreciation there clainmed by the enployer
and which would be allowable under the Income-tax Act was
Rs. 2,22,867 but the Tribunal allowed only Rs. 1,06,785 as
this figure had been shown by the appellant in its profit
and | oss account. This Court observed that:
" In the profit and |l oss account, it is the
actual depreciation that would be shown and
not the notional normal depreciation and so,
the fact that the forner depreciation has been
shown in the profit and | oss account can not
be hel'd to be a factor against the appellant."”
It was also remarked that the accountant of the appellant
had produced the figures of depreciation in various exhibits
and his statenent had not - been challenged in Cross-
exam nation and therefore there was no reason to disallow
the claimof depreciation of Rs. 2,22,867/-.
On reasoning sinmlar to the above it was argued on behal f of
the appellant that 'there was no justification for the
Tri bunal ' s disregarding the incone-tax actually paid by the
conpany as per the assessnment order, viz., Rs. 53,896 -80.
But this in our opinion cannot be accepted as the available
surplus has to be found out by working on the Full Bench
formula of the Labour Appellate Tribunal.~ There can be no
guestion that inconme-tax has to be nationally computed at 45
% after deduction fromthe gross profits, the expenses shown
in Ex. D 11 ending with notional normal depreciation and
doubl e shift depreciation. The Tribunal all owed Rs.
1,07,052 but the result of the addition to the gross profit
of Rs. 8,88,598 (1) the difference in the value of the coa
consuned, (2) the amount disallowed out of the furniture
repairs and (3) the interest amobunt of Rs. 16,645/- the
income tax to be allowed in the working sheet woul d be Rs.
1,94,435/- in place of Rs. 1,07,052/-.
(1) [21962] 2 L.L.J. 772.
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The last itemdisputed by the appellant was the return on
wor ki ng capital which was shown as Rs. 8, 25,243/in Ex: D

11. The evidence given on this head was that of M. B.
Chatterjee. He referred to various exhibits viz.:, D22 to
D-27 in this connection. Ex. D22 was a statenent conpil ed
for showi ng reserves avail able as working capital. Exs. D

24 and D25 went to show that at the relevant period, the
conpany was borrow ng noneys fromthe United Bank of ' India
Ltd. The Tribunal accepted the conmpany’s case that Rs.
8, 25,243/ - should be taken to be the working capital of the
conpany for the relevant year and return at 6 per  cent
should be deducted to arrive at the available surplus for
di stribution. The evidence on this head was furnished by B.
Chatterjee who said that the sumhad been calculated as
shown in Ex. D 11 in accordance with clause xvii (e) of
the Sixth Schedule to the Electricity Act, and this sum
being the | esser of the two was incorporated in Ex. D 1 1.
The details of the requirenent of liquid funds to run the
undert aki ng was given in Ex. D 16. In his Cross-
exam nation Chatterjee said that besides the itemshown in
Ex. D22 (statenent of reserves) and other funds which had
been wused as working capital, the company had to take the
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loan in spite of these reserves which were already enployed
in the business as working capital.

M. Chagla contended that the working capital as conmputed in
accordance wth Schedule VIl of the Electricity Supply Act
being a statutory conputation could be taken into account
even for the working out of the Full Bench Formula of the
Labour Appellate Tribunal. |In our view, this is not the
correct positioninlaw. In T. T. Supply Conpany’s case (1)
the question considered by this Court was whether the Ful
Bench Fornula should be applied to an electric supply
undertaking in preference to the provisions of the different
cl auses of paragraph xvii of the Sixth Schedule to the
Electricity Supply Act and this Court concurred with the
vi ew expressed by the Labour Appellate Tribunal that even in
such a case the Full Bench Formula should be applied. In
t he Ahmedabad M scel l'aneous I'ndustrial Wrkers’ Union's case
(2) where one of the questions before this Court was
whet her. depreciation should be cal cul ated according to the
provisions of the income-tax Act and the rules franed
t her eunder or accord-

(1) [1960] 3 S.C.R 68.

(2) [1962] 2 S.C. R 934.
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ing to the provisions contained in the Seventh Schedule the
Electricity Supply Act, it was held that the rates pre-
scri bed under the rules franed under the Inconme -tax Act |ay
down the proper neasure of depreciationto be allowed as in
the view of this Court the field of industrial relations in
connection with which the Full Bench Formula was evol ved, it
was not proper to inject therein-the provisions contained in
the Seventh Schedule to the Electricity Supply Act.
There can be no dispute that a good portion of the reserves
must have been utilised in running the conpany inasnuch as
it was obliged to borrow noneys from the bank and pay
interest thereon. it is highly unlikely that a conpany which
had reserves as disclosed by its bal ance sheet and profit
and | oss account woul d borrow noneys froma bank unless it
was utilising the reserves for sone other and nor e’
remunerative purposes. The bal ance sheet and the profit and
| oss account negative such a viewand no evidence which
throws |ight on the question was recorded.
We are however not called upon in this case to cone to a
finding as to how nmuch of the reserves were utilised as
working capital in view of the fact that even w thout taking
this iteminto account, there is no available surplus  left
in ternms of the working sheet which forns the basis for
determ ni ng the avail abl e surpl us.

The working sheet according to us should be altered as
follows: To the figure Rs. 6,88,905 shown as surplus in EX.
D11 after the deduction of various itens of expenses shoul d
be added three figures i.e. (1) coal and fuel Rs. 1,57,428/-
(2) furniture account Rs. 20,612 and (3) interest Rs.
16,545/ - making a total of Rs. 8,83-490/- as gross profits.
From this will have to be deducted Rs. 4,511,011 being the
sum of notional normal depreciation of Rs. 3,55,755 and
double shift depreciation Rs. 95,256/-. This |eaves a
bal ance of Rs. 4,32,479. Fromthis will have to be deducted
the inconme-tax of 45 % which in view of the addition of the
items regarding coal, furniture and interest should be Rs.
1,94,615 in place of Rs. 1,07,052 as shown in Ex. D1 1.
Deducting this fromRs. 4,32,479 the balance left is Rs.
2,37, 864. From this has to be deducted the statutory
contingencies reserve and the s statutory devel opnent
reserve and 6 per cent on the share capital of Rs.
22,49, 850/ there
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being no dispute as to these figures. The result is that
from the figure of Rs. 2,37,864 there has to be deducted a
sum of of Rs. 2,38,585 which | eaves a negative balance of
Rs. 72 1. The case, of the appellant for showing an
avai |l abl e surplus for distribution therefore disappears.

In the result, the appeal fails both on the point of custo-
mary or festival bonus or inplied termof the contract or
profit bonus, and will be dism ssed with costs.

V.P.S. Appeal dism ssed
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