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This is the second journey of the accused-appellants to this
Court questioning their conviction on being found guilty of offences
puni shabl e under Section 302 read with Section 149 and Section 148
of the Indian Penal Code, 1860 (in short the "IPC).

On the first occasion apart fromthe conviction for the aforesaid
of fences, the appellants were al so convicted under Section 307 read
with Section 149 | PC. However, in the second instance, the said
convi ction has been altered to one under Section 324 read with
Section 149 | PC.

Filtering out unnecessary details, the prosecution version as
unfol ded during trial is as follows:

On 31.12.1988, there was an altercati on between Jairam Das
and Sadananda (hereinafter referred to as the deceased) on one hand
and Jagabandhu Samal (D.W1) on the other near Mtto Hat in
connection with occupation/construction of a shed in a market area.
When Jagabandhu suddenly got up his head struck against a banboo
protruding into the thatch and he sustained sonme injury. Subsequently,
when Jairam Das (PW1), Gagan Das (PW5) and the deceased
proceeded towards their village near Bal abhadrapur Sasan, they found
that the accused persons arned with lathi, tentasetc. were com ng
Bei ng afraid, the deceased and his conpani ons ran towards to the
village. Gagan Das (P.W 5) went inside the house of Sikhar Ba
whereas the other three conceal ed thensel ves inside the house of
Ni | akantha Rath (P.W 8). The house was surrounded by the accused
persons who dealt blows on the door and walls of the house and sone
of them entered inside the house. Accused Panchanan (appellant 10 in
the present appeal) and Subash Samal (appellant 7 in the present
appeal ) dragged the three persons and assaulted them At that tine,
one of the accused persons shouted that police personnel were com ng
and subsequently all the accused persons fled away. PW5 who saw
the incident through an opening in the door |eaf of the house of Sikhar
Bal | odged the report before the Police which was treated as the First
Informati on Report. Apart fromPW21 who was injured in the incident
and PW5, the informant, the occurrence was seen by sone ot her
persons including PW. 2, 3, 4, 7 and 8. The last two witnesses are the
owners of the house wherein the deceased and his conpani ons had
taken refuge and al so spoke about the occurrence but except a few
they were not able to nane the other accused persons. |nvestigation
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was undertaken and on conpl etion thereof, charge sheet was pl aced.

The accused persons gave a different version of the incident.
According to them the allegation that the accused persons being
arnmed foll owed the deceased and his conpani ons to Bal abhadrapur
Sasan is incorrect. |In fact, sonme incident took place in the Mdtto Hat
itself where DW1 was assaulted and in order to save hinself, he had
brandi shed a 'Bahunga’. As a result, the deceased, PW1 and Sanat an
were injured. To substantiate their plea, they exanm ned DW1 and
nine others. It was indicated that the appell ant-Subash Samal is the
son of DW1. It was clained by themthat since they bel onged to
Conmuni st Party and the deceased belonged to Congress Party, they
were falsely inplicated

Oiginally, there were 21 accused persons. The Additiona
Sessi on Judge, Bhadrak acquitted six of them and convicted the other
15 under Section 302 read with Section 149 | PC and Section 148, |PC
as wellas under Section 307 read with Section 149 | PC and sentenced
themto suffer inprisonment for life for the conviction and sentence
under Section 302 read with Section 149 | PC, and three years rigorous
i mpri sonnent _on each counti.e. for offences punishabl e under Section
148 and under Section 307 read with Section 149 | PC. The sentences
were directed to run concurrently.

The 15 accused persons who had been convicted preferred an
appeal before the Oissa H gh Court. A Division Bench by its
judgrment dated 18.4.1995 dism ssed the appeal i.e. Crimnal Appea
No. 133/ 90. The said judgment of the High Court was assail ed before
this Court in appeal arising out of Special Leave Petition
No. 4170/ 1995. This Court noticed that the H gh Court had di sposed of
the appeal in a very casual manner w t hout even-anal yzing the
evi dence and there was no proper application of mnd. The matter
was, therefore, remtted back to the H gh Court. That is how the H gh
Court heard the appeal again and by the inpugned judgrment has
uphel d the conviction of 10 and acquitted the rest of the accused. It is
to be noted that in respect of Krishna Mhanty (accused No.17) the
Hi gh Court noticed that there was no finding recorded by the Tria
Court either finding himguilty or otherwi se, and, therefore, it was
observed that it nust be deened that the said Krishna Mhanty had
been acquitted by the Trial Court. The Hi gh Court by its inmpugned
judgnent specifically directed acquittal of four of the accused persons
i.e. appellants 1, 2, 3 and 15 before it. The judgment of the H gh Court
dated 16.7.1999 is the subject matter of challenge inthis appeal

At the Special Leave Petition stage because of non-surrender of
accused appellant No.7, Subash Sanmal, the petition was dism ssed by
order dated 18.7.2000, so far as he is concerned.

In support of the appeal, M. S. Msra, learned counsel has
submitted that though by its previous judgnent this Court had
required the H gh Court to anal yse the evidence vis--vis every
accused, it has not been done. In fact, as was done previously, the
Hi gh Court has proceeded on generalized basis. The main eye
witnesses PW. 1 and 5 are relatives of the deceased and the ot her
eye-w tnesses are nmenbers of the sanme political party to which the
deceased and PWs. 1 and 5 bel onged. The wi tnesses have not
specifically attributed any definite role to the accused persons. |In fact
they have in an ommi bus manner stated that accused persons had
assaulted. It is inprobable that PW5 coul d have seen the occurrence,
through a small hole as clainmed by him The four accused persons
who have been acquitted by the Trial Court stood on simlar footing
and the logic for their acquittal is equally applicable to the present
appel l ants. Si khar Bal in whose house PW5 clainmed to have taken
shel ter, has not been exanined and PW. 7 and 8 who are the
i ndependent witnesses have al so not identified all the accused persons
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and only identified few of them Sanatan who, the prosecution

clainmed, was injured has al so not been exanmined. Overt act, if the
prosecution version is to be accepted, has been attributed to accused
Katia, Subash Samal, Henmant Nayak and Panchanan Bal (appellants

4, 7, 8 and 10 respectively). There is no reason as to why the others
shoul d have been convicted. The ingredients of Section 149 are not
present because the witnesses have not said about the specific roles, if
any, played by the accused and nmere omi bus statenent is not
sufficient to bring in application of Section 149. The defence version
is nmore probable and shoul d have been accepted. There was a

di screpancy between the evidence of the so-called eye-w tnesses and
the medi cal evidence on record. Wth reference to Bolineed

Venkat aramai ah and O's. v. State of Andhra Pradesh (AR 1994 SC

76) it has been stated that before the application of Section 149 the
evi dence of interested witnesses has to be carefully anal ysed and
according to | earned counsel the said has not been done in the present
case. Wth reference to Kamaksha Rai and Os. v. State of U P. (AIR
2000 SC 53) it has been submitted that omi bus statements are not
sufficient tobringin application of Section 149. It was al so submtted
that since sone of the accused persons have been acquitted either by
the Trial Court and the Hi gh Court and discardi ng of evidence of the
so-cal l ed eye witnesses, a different yardstick shoul d not have been
applied so far as the appellants are concerned.

In response, M. J.R Das, |learned counsel for the State
submitted that the evidence of the eye-witnesses is clear, cogent and
credi ble. Merely because they belonged to a particular political party
there is no reason as to why they would falsely inplicate the accused
persons. No foundation for falsely inplicating them has been
established. Al the accused persons have been naned. It has been
clearly brought on evidence that they were armed whil e chasing
deceased and the injured witnesses and were shouting to bring them
out when they had taken shelter in the house of Sikhar Bal. Merely
because Si khar Bal has not been exam ned, that does not in any way
dilute the evidence of eye witnesses. Further, much has been made
out of the non-exam nation of Sanatan. It has been clearly brought on
record that his whereabouts are not known and, therefore, he could not
be exami ned. Further, PW7 has not stated that except two accused
persons whom he had nanmed and identified, others were not present.

He has never stated that the others were not there, and only stated that
he knew t he name of two persons. The conmon intention has been

clearly established. Merely because sone of the accused persons have
been acquitted, that does not render the evidence of the eye-w tnesses
suspect. Two Courts have categorically found that the accused persons
were armed whil e chasing the deceased and the others, entered into

the house where they were taking shelter and brought them out, ~ and

one of the witnesses had sustained injuries in the occurrence, while
deceased lost his life. These findings of fact are conclusive in nature
and there is no scope for any interference.

We shall first deal with the contention regarding interestedness
of the witnesses for furthering prosecution version.  Relationshipis
not a factor to affect credibility of a witness. It is nore often than not
that a relation would not conceal actual culprit and nake allegations
agai nst an innocent person. Foundation has to be laid if plea of false

inmplication is made. |n such cases, the court has to adopt a carefu
approach and anal yse evidence to find out whether it is cogent ad
credi bl e.

In Dalip Singh and Os. v. The State of Punjab (AR 1953 SC
364) it has been laid down as under: -

"Awitness is nornally to be considered i ndependent
unl ess he or she springs fromsources which are likely to
be tainted and that usually neans unless the w tness has
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cause, such as ennmity against the accused, to wish to
inmplicate himfalsely. Odinarily a close relation would
be the last to screen the real culprit and falsely inplicate
an innocent person. It is true, when feelings run high

and there is personal cause for enmty, that there is a
tendency to drag in an innocent person agai nst whom a

wi tness has a grudge along with the guilty, but

foundation nust be laid for such a criticismand the nere
fact of relationship far frombeing a foundation is often a
sure guarantee of truth. However, we are not attenpting
any sweepi ng generalization. Each case nmust be judged

on its owmn facts. CQur observations are only nmade to

conbat what is so often put forward in cases before us as

a general rule of prudence. . There is no such genera

rule. Each case must be linted to and be governed by its
own facts.”

The above decision has since been followed in Guli Chand and
Os. v. State of Rajasthan (1974 (3) SCC 698) in which Vadivelu
Thevar v. State of Madras (AR 1957 SC 614) was al so relied upon

We may al so observe that the ground that the w tness being a
close relative and consequently being a partisan w tness, should not be
relied upon, has no substance. This theory was repelled by this Court
as early as in Dalip Singh's case (supra) in which surprise was
expressed over the inpression which prevailed in the mnds of the
Menbers of the Bar ‘that relatives were not independent wi tnesses.
Speaki ng through Vivian Bose, J. it was observed:

"W are unable to agree with the | earned Judges of the

Hi gh Court that the testinmony of the two eyew tnesses
requires corroboration. |f the foundation for such an
observation is based on the fact that the wi tnesses are
women and that the fate of seven nen hangs on their
testinony, we know of no such rule. ~If it is grounded on
the reason that they are closely related to the deceased
we are unable to concur. This is a fallacy commopn'to
many crininal cases and one whi ch anot her Bench of

this Court endeavoured to dispel in_*Ranmeshwar v.

State of Rajasthan’ (AIR 1952 SC 54 at p.59). W find,
however, that it unfortunately still persists, if not inthe
judgrments of the Courts, at any rate in the argunents of
counsel . "

Again in Masalti and Os. v. State of U P. (AR 1965 SC
202) this Court observed: (p, 209-210 para 14):

"But it would, we think, be unreasonable to contend that
evi dence given by witnesses should be di scarded only on
the ground that it is evidence of partisan or interested
Wi tnesses....... The nechani cal rejection of such evidence
on the sole ground that it is partisan would invariably
lead to failure of justice. No hard and fast rule can be
| aid down as to how nuch evi dence shoul d be

appreci ated. Judicial approach has to be cautious in
dealing with such evidence; but the plea that such

evi dence shoul d be rejected because it is partisan cannot
be accepted as correct.”

To the sane effect is the decision in State of Punjab v. Jagir
Singh (AIR 1973 SC 2407) and Lehna v. State of Haryana ( 2002 (3)
SCC 76). Stress was laid by the accused-appellants on the non-
accept ance of evidence tendered by some wi tnesses to contend about
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desirability to throw out entire prosecution case. In essence prayer is
to apply the principle of "falsus in uno falsus in omibus" (false in
one thing, false in everything). This plea is clearly untenable. Even if
maj or portion of evidence is found to be deficient, in case residue is
sufficient to prove guilt of an accused, notw thstanding acquittal of
nunber of other co-accused persons, his conviction can be

maintained. It is the duty of Court to separate grain fromchaff. Were
chaff can be separated fromgrain, it would be open to the Court to
convict an accused notwi thstanding the fact that evidence has been
found to be deficient to prove guilt of other accused persons. Falsity
of particular material witness or material particular would not ruin it
fromthe beginning to end. The maxim"fal sus in uno falsus in

omi bus" has no application in India and the wi tnesses cannot be
branded as liar. The maxim"falsus in uno fal sus in omibus" has not
recei ved general acceptance nor has this maxi mcome to occupy the
status of rule of law It is nmerely a rule of caution. Al that it amounts
to, is that in such cases testinony nmay be di sregarded, and not that it
must be disregarded. The doctrine nmerely involves the question of

wei ght | of 'evi dence which a Court may apply in a given set of
circunstances, but it is not what nmay be called 'a nandatory rul e of
evidence' . (See Nisar Alli-v. The State of Uttar Pradesh (AR 1957 SC
366). Merely because sone of the accused persons have been

acquitted, though evidence against all of them so far as direct

testi nony went, was the sane does not |ead as a necessary corollary
that those who have been convicted nust also be acquitted. It is

al ways open to a Court to differentiate accused who had been

acquitted fromthose who were convicted.  (See Gurucharan Si ngh and

Anr. v. State of Punjab ( AIR 1956 SC 460). The doctrine is a
dangerous one specially in Indiafor if a whole body of the testinony
were to be rejected, because witness was evidently speaking an

untruth in sone aspect, it isto be feared that adm nistration of
crimnal justice would cone to a dead-stop. Wtnesses just cannot

help in giving enbroidery to a story, however, true.in the main
Therefore, it has to be appraised in each case as to what extent the
evidence is worthy of acceptance, and nerely because in sone

respects the Court considers the same to be insufficient for placing
reliance on the testinony of a witness, it does not necessarily follow
as a matter of law that it nmust be disregarded in all respects as well.
The evidence has to be shifted with care. The aforesaid dictumis not a
sound rule for the reason that one hardly comes across a w tness

whose evi dence does not contain a grain of untruth or at any rate
exaggerati on, enbroideries or enbellishment. (See Sohrab s/ o Bel

Nayata and Anr. v. The State of Madhya Pradesh 1972 3 SCC 751)

and Ugar Ahir and Os. v. The State of Bihar (AIR 1965 SC 277). An
attenpt has to be made to, as noted above, in terns of felicitous

nmet aphor, separate grain fromthe chaff, truth fromfal sehood. Were

it is not feasible to separate truth from fal sehood, because grain and
chaff are inextricably m xed up, and in the process of separation an
absol utely new case has to be reconstructed by divorcing essential
details presented by the prosecution conpletely fromthe context and

t he background agai nst which they are nmade, the only avail able

course to be nmade is to discard the evidence in toto. (See Zw ngl ee
Ariel v. State of Madhya Pradesh (AR 1954 SC 15) and Bal aka

Singh and O's. v. The State of Punjab. (AR 1975 SC 1962). As

observed by this Court in State of Rajasthan v. Snt. Kalki and Anr.
(AR 1981 SC 1390), nornmal discrepancies in evidence are those

whi ch are due to nornal errors of observation, normal errors of

menory due to |apse of time, due to nental disposition such as shock
and horror at the tine of occurrence and those are always there

however honest and truthful a witness may be. Material discrepancies
are those which are not normal, and not expected of a normal person
Courts have to | abel the category to which a discrepancy may be

cat egori zed. Wiile normal discrepancies do not corrode the credibility
of a party’'s case, material discrepancies do so. These aspects were

hi ghlighted recently in Krishna Mochi and Os. v. State of Bihar etc.
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(JT 2002 (4) SC 186). Accusations have been clearly established

agai nst accused-appellants in the case at hand. The Courts bel ow have
categorically indicated the distinguishing features in evidence so far
as acquitted and convicted accused are concer ned.

It is submtted that benefit of doubt should be given on account
of co-accused' s acquittal. It was submitted that the evidence is
i nadequate to fasten guilt, and therefore prosecution cannot be said to
have established its case beyond doubt.

Exaggerated devotion to the rule of benefit of doubt must not
nurture fanci ful doubts or lingering suspicion and thereby destroy
soci al defence. Justice cannot be nade sterile on the plea that it is
better to |l et hundred guilty escape than punish an innocent. Letting
guilty escape is not doingjustice according to |law. [See: Gurbachan
Singh v. Satpal Singh and Others [AIR 1990 SC 209]. Prosecution is
not required to neet any and every hypothesis put forward by the
accused. [See State of U P. v. Ashok Kumar Srivastava [AIR 1992 SC
840]. A r'easonable doubt is not an inmginary, trivial or nerely
possi bl e doubt, but a fair doubt based upon reason and conmmpn sense.

It nust grow out of the evidence in the case. |If a case is proved
perfectly, it is argued that it is artificial; if a case has sone flaws
i nevitabl e because human beings are prone to err, it is argued that it is
too inperfect. One /wonders whether in the neticul ous

hypersensitivity to elimnate a rare i nnocent from bei ng puni shed,

many guilty persons nust be allowed to escape. Proof beyond

reasonabl e doubt is a guideline, not a fetish. [See Inder Singh and

Anr. v. State (Delhii Adm.) ( AILR 1978 SC 1091)]. Vague hunches

cannot take place of judicial evaluation. "Ajudge does not preside

over a crimnal trial, nmerely to see that no innocent nan is punished.

A judge also presides to see that a guilty man does not escape. Both

are public duties." (Per Viscount Sinpbn in-Stirland v. Director of
Public Prosecution ( 1944 AC (PC) 315) quoted in State of U P. v.

Anil Singh ( AIR 1988 SC 1998). Doubts woul d be call ed reasonabl e

if they are free froma zest for abstract specul ation. Law cannot afford
any favourite other than truth.

In matters such as this, it is appropriate to recall the
observations of this Court in Shivaji Sahebrao Bobade v. State of
Maharashtra [1974 (1) SCR 489 (492-493)]

. The dangers of exaggerated devotion to the

rul e of benefit of doubt at the expense of social defence
and to the soothing sentinent that all acquittals are

al ways good regardl ess of justice to the victimand the
conmuni ty, demand especial enphasis in the

contenmporary context of excalating crine and escape.

The judicial instrunment has a public accountability. The
cherished principles or golden thread of proof beyond
reasonabl e doubt which runs through the web of our law
shoul d not be stretched norbidly to enbrace every

hunch, hesitancy and degree of doubt.......
Y The evil of acquitting a guilty person light-
heartedly as a | earned author Aanville Wllians in

"Proof of GQuilt’ has sapiently observed, goes much

beyond the sinple fact that, just one guilty person has
gone unpuni shed. If unnerited acquittals becone

general, they tend to lead to a cynical disregard of the
law, and this in turn leads to a public denmand for harsher
| egal presunptions against indicted 'persons’ and nore
severe puni shnent of those who are found guilty. Thus

too frequent acquittals of the guilty may lead to a

feroci ous penal |aw, eventually eroding the judicia
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protection of the guiltness.....

....... a mscarriage of justice nmay arise fromthe
acquittal of the guilty no less than fromthe conviction of
the innocent..... "

The position was again illumnatingly highlighted in State of
U P. v. Krishna Gopal (AR 1988 SC 2154).

At this juncture, it would be appropriate to deal with the plea
that ocul ar evidence and nedi cal evidence are at variance. It would be
erroneous to accord undue primacy to the hypothetical answers of
nmedi cal wi tnesses to exclude the eye-w tnesses’ account which had to
be tested independently and not treated as the "variabl e" keeping the
nedi cal evidence as the "constant".

In KrishnaGopal”s case (supra), the position has been
succinctly stated as foll ows:
"I't istrite that where the eye-wi tnesses’ account is
found credible and trustworthy, nedical opinion pointing
to alternative possibilities is not accepted as concl usive.
Wt nesses, as Bantham said, are the eyes and ears of
justice. Hence the inportance and primacy of the quality
of the trial process. Eye wi tnesses’ account would
require a careful independent assessnent and eval uation
for their credibility which should not be adversely
prej udged naki ng any other evidence, including nedica
evi dence, as the sole touchstone for the test of such
credibility. The evidence must be tested for its inherent
consi stency and the inherent probability of the story;
consi stency with the account of other witnesses held to
be credit-worthy; consistency with the undisputed facts
the 'credit’ of the witnesses; their performance in the
Wi t ness-box; their power of observation etc. Then the
probative val ue of such evidence becomes eligible to be
put into the scales for a cunul ative eval uation

A person has, no doubt, a profound right not to be
convi cted of an offence which is not established by the
evidential standard of proof beyond reasonabl e doubt-
Though this standard is a higher standard, there is,
however, no absol ute standard. \Wat degree of
probability anounts to 'proof’ is an exercise particularly
to each case. Referring to of probability anmounts to
"proof’ is an exercise the inter-dependence of evidence
and the confirmati on of one piece of evidence by another
a | earned aut hor says: (See "The Mathematics of Proof
1" : danville WIliams: Crimnal Law Review, 1979 by
Sweet and Maxwel |, p. 340 (342).

"The sinple nmultiplication rule does not apply if
the separate pieces of evidence are dependent. Two
events are dependent when they tend to occur together
and the evidence of such events may al so be said to be
dependent. In a crimnal case, different pieces of
evi dence directed to establishing that the defendant did
the prohibited act with the specified state of nmind are
general |y dependent. A juror nmay feel doubt whether to
credit an all eged confession, and doubt whether to infer
guilt fromthe fact that the defendant fled fromjustice.
But since it is generally guilty rather than innocent
peopl e who nmake confessions, and guilty rather than
i nnocent peopl e who run away, the two doubts are not to
be multiplied together. The one piece of evidence may
confirmthe other."
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Doubts woul d be called reasonable if they are free
froma zest for abstract speculation. Law cannot afford
any favourite other than truth. To constitute reasonable
doubt, it must be free from an over enotional response.
Doubts nmust be actual and substantial doubts as to the
guilt of the accused person arising fromthe evidence, or
fromthe lack of it, as opposed to nere vague
apprehensi ons. A reasonabl e doubt is not an inmaginary,
trivial or a nerely possible doubt; but a fair doubt based
upon reason and conmonsense. |t nust grow out of the
evi dence in the case.

The concepts of probability, and the degrees of it,
cannot obviously be expressed in terns of units to be
mat hemati cal |y enunerated as to how nmany of such
units constitute proof beyond reasonabl e doubt. There is
an unm st akabl e subjective elenent in the eval uation of
the degrees of probability and the quantum of proof.
Forensic ‘probability nmust, in the [ast analysis, rest on a
robust common sense and, ultinmately on the trained
intuitions of the judge. Wile the protection given by the
crimnal process to the accused persons is not to be
eroded, at the sanme tinme, uninformed |legitimzation of
trivialities woul d' nake a nockery of adm nistration of
crimnal justice."

Anot her pl ea which was enphasi zed relates to the question
whet her Section 149, | PC has any application for fastening the
constructive liability which is the sinequa non for its operation. The
enphasis is on the commpn object-and not on conmon intention
Mere presence in an unl awful assenbly cannot render a person liable
unl ess there was a conmon obj ect and he was actuated by that
conmon obj ect and that object is one of those set out in Section 141.
Where common object of an unlawful assenbly is not proved, the
accused persons cannot be convicted with the help of Section 149.
The crucial question to determ ne is whether the assenbly consisted
of five or nore persons and whether the said persons entertained one
or nore of the commn objects, as specified in Section 141. It cannot
be | aid down as a general proposition of |law that unless an overt act is
proved agai nst a person, who is alleged to be a nmenber of unlawfu
assenbly, it cannot be said that he is a nmenber of an assenbly.” The
only thing required is that he should have understood that the
assenbly was unlawful and was likely to commt any of the acts
which fall within the purview of Section 141. The word ' object’
neans the purpose or design and, in order to nmake it 'comon’, it
nmust be shared by all. |In other words, the object should be common
to the persons, who conmpose the assenbly, that is to say, they should
all be aware of it and concur in it. A common object may be formnmed
by express agreenment after mutual consultation, but that is by no

nmeans necessary. It may be forned at any stage by all or _a few
nenbers of the assenbly and the other nmenbers may just join and
adopt it. Once formed, it need not continue to be the sane. It nmay be

nodi fied or altered or abandoned at any stage. The expression 'in
prosecution of common object’ as appearing in Section 149 have to

be strictly construed as equivalent to "in order to attain the conmon
object’. It nust be immediately connected with the conmon obj ect

by virtue of the nature of the object. There nust be comunity of

obj ect and the object may exist only up to a particular stage, and not
thereafter. Menbers of an unlawful assenbly may have comunity

of object up to certain point beyond which they may differ in their
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obj ects and the know edge, possessed by each nmenber of what is
likely to be conmitted in prosecution of their conmon object my
vary not only according to the information at his commuand, but also
according to the extent to which he shares the community of object,
and as a consequence of this the effect of Section 149, |IPC may be
different on different nenbers of the same assenbly.

"Common object’ is different froma 'conmon intention’ as it
does not require a prior concert and a conmon neeting of ninds
before the attack. 1t is enough if each has the sane object in view and
their nunber is five or nore and that they act as an assenbly to
achi eve that object. The 'comopn object’ of an assenbly is to be
ascertained fromthe acts and | anguage of the nenbers conposing it,
and froma consideration of all the surrounding circunstances. It
may be gathered fromthe course of conduct adopted by the nmenbers
of the assenbly. What the common object of the unlawful assenbly
is at a particular stage of the.incident is essentially a question of fact
to be determ ned, keeping in view the nature of the assenbly, the
arns carried by the nenbers, and the behavi our of the nenbers at or
near the 'scene of the incident. It is not necessary under law that in al
cases of unlawful assenbly, w th an unlawful conmon object, the
sane nust be translated into action or be successful. Under the
Expl anation to Section 141, an assenbly which was not unlawfu
when it was assenbl ed, may subsequently becone unlawful. It is not
necessary that the/intention or the purpose, which is necessary to
render an assenbly an unl awful one conmes into existence at the
outset. The tine of forming an unlawful intent is not material. An
assenbly which, at its comrencenent or even for sone tinme

thereafter, is lawful, may subsequently becone unlawful. In other
words it can devel op during the course of incident at the spot co
instanti.

Section 149, |IPC consists of two parts. The first part of the
section nmeans that the offence to be committed in prosecution of the
conmon obj ect rmust be one which is commtted with a viewto
acconplish the conmon object. " In order that the offence may fal
within the first part, the of fence nust be connected i Mmediately with
the common obj ect of the unlawful assenbly of which the accused

was nmenber. Even if the offence committed is not” in direct
prosecution of the conmon object of the assenbly, it may yet fal

under Section 141, if it can be held that the offence was such as the
menbers knew was likely to be committed and this is what is required
in the second part of the section. The purpose for which the nenbers
of the assenbly set out or desired to achieve is the object. If the
object desired by all the nmenbers is the sane, the know edge that is
the object which is being pursued is shared by all the nenmbers and
they are in general agreement as to howit is to be achieved and that is
now t he conmon object of the assenmbly. An object is entertained in
the human mind, and it being nerely a nental attitude, no direct

evi dence can be available and, like intention, has generally to be
gat hered fromthe act which the person conmits and the result
therefrom Though no hard and fast rule can be |aid down under the
ci rcunmst ances from whi ch the common obj ect can be called out, it

may reasonably be collected fromthe nature of the assenbly, arns it
carries and behaviour at or before or after the scene of incident. The
word ' knew used in the second branch of the section inplies

sonmet hing nore than a possibility and it cannot be nade to bear the
sense of 'm ght have been known'. Positive know edge is necessary.
VWen an offence is conmitted in prosecution of the comon object, it
woul d generally be an of fence which the menbers of the unlawfu
assenbly knew was likely to be conmtted in prosecution of the

conmon object. That, however, does not make the converse

proposition true; there may be cases which would conme within the
second part but not within the first part. The distinction betweens the
two parts of Section 149 cannot be ignored or obliterated. In every
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case is would be an issue to be determ ned, whether the offence
conmitted falls within the first part or it was an offence such as the
nmenbers of the assenbly knew to be likely to be committed in
prosecution of the conmon object and falls within the second part.
However, there may be cases which would be within first offences
conmitted in prosecution of the commopn object would be generally, if
not always, with the second, nanely, offences which the parties knew
to be likely commtted in the prosecuti on of the commpn object. (See
Chi kkarange Gowda and others v. State of Mysore : AR 1956 SC

731.)

The other plea that definite roles have not been ascribed to the
accused and therefore Section 149 is not applicable, is untenable. A
4-Judge Bench of this Court . in Masalti’'s case (supra) observed as
fol | ows:

"Then it is urged that the evidence given by the
wi t nesses conforns to-the same uni form pattern and
since no specific part is assigned to all the assailants, that
evi dence 'shoul d not have been accepted. This criticism
again is not well-founded. Wiere a crowd of assailants
who are nenbers of an unlawful assenbly proceeds to
conmmit an offence of murderin pursuance of the
comon obj ect of the unlawful assenmbly, it is often not
possi bl e for witnesses to describe accurately the part
pl ayed by each one of the assailants. Besides, if a large
crowmd of persons armed with weapons assaults the
i ntended victins, it may not be necessary that all of them
have to take part in the actual assault. 1In the present
case, for instance, several weapons were carried by
di fferent nmenbers of the unlawful assenbly, but it
appears that the guns were used and that was enough to
kill 5 persons. In such a case, it would be unreasonabl e
to contend that because the other weapons carried by the
menbers of the unlawful assenbly were not used, the
story in regard to the said weapons-itself should be
rejected. Appreciation of evidence in such a conpl ex
case is no doubt a difficult task; but crimnal courts have
to do their best in dealing with such cases and it is 'their
duty to sift the evidence carefully and deci de which part
of it is true and which is not."

To simlar effect is the observation in Lalji v. State of UP
(1989 (1) SCC 437). It was observed that
"Common obj ect of the unlawful assenbly
can be gathered fromthe nature of the assenbly,
arnms used by them and the behavi our of the
assenbly at or before the scene of occurrence. It is
an inference to be deduced fromthe facts and
ci rcunst ances of each case."

In State of U.P. v. Dan Singh and Ors. (1997 (3) SCC 747) it

was observed that it is not necessary for the prosecution to prove
whi ch of the nenbers of the unlawful assenbly did which or what

act. Reference was made to Lalji’s case (supra) where it was observed
that "while overt act and active participation may indicate comopn
intention of the person perpetrating the crine, the nere presence in
the unl awful assenmbly may fasten vicariously crimnal liability under
Section 149".

Above being the position, we find no substance in the plea that
evi dence of eye witnesses is not sufficient to fasten guilt by
application of Section 149. So far as the observations made in
Kamaksha Rai’s case (supra), it is to be noted that the decision in the
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sai d case was rendered in a different factual scenario altogether. There
is always peril in treating the words of a judgnent as though they are
words in a legislative enactnent, and it is to be renenbered that
judicial utterances are made in the setting of the facts of a particular
case. Circunstantial flexibility, one additional or different fact may
make a world of difference between conclusions in two cases (See
Padamasundara Rao (dead) and O's. v. State of Tam| Nadu & O's.
[JT 2002 (3) SC 1]. It is nore so in a case where conclusions relate to
appreci ation of evidence in a crimnal trial, as was observed in
Kri shna Mochi’s case (supra)

The inevitable result of this appeal is disnissal which we
direct.




