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S.B. SINHA, J :

VWet her the Governnment of Andhra Pradesh while fram ng A P.

Educational Institutions (Regulation of Adm ssions) Oder, 1974 nade in
terns of Article 371-Dof the Constitution of India was bound to provide
reservation for 15% of non-local seats, ‘although reservations in terns of its
pol i cy decision had been taken in respect of seats available for |oca

candi dates, is the question involved in these appeals which arise out of a
judgnent and order dated 29.03.200 of the Full Bench of the Andhra

Pradesh Hi gh Court.

The First Respondent herein is said to be a nenber of Schedul ed

Caste. He questioned the validity of policy decision of the State of Andhra
Pradesh as regards non-reservation for Schedul ed Castes, Schedul ed Tribes
and Backward Cl asses by filing a wit petition in the H gh Court

A learned Single Judge of the Andhra Pradesh Hi gh Court by a

j udgrment and order dated 27.10.1998 directed the appellant herein to reserve
seats for the reserved category for 15% open seats also. A review
application filed by the appellant herein before the lI'earned Single Judge was
di smissed. Thereafter, the appellant preferred a letters patent appeal before
the Division Bench questioning the said order of the |earned Single Judge.

The Divi sion Bench, however, noticing conflict in some decisions on the
gquestion referred the matter to a Full Bench on the foll owing question

"Whet her the reservations in terns of Article 15(4)
of the Constitution of India in favour of Schedul ed
Castes, Schedul ed Tri bes and Backward C asses

could be provided even in respect of 15% of the
unreserved seats under the Presidential Order
1974."

By reason of the inpugned judgnent the said appeal s were dism ssed.
The appellant is, thus, in appeal before us.

By reason of the Constitution 32nd Anendnent Act, a specia
provi sion by way of Article 371-D of the Constitution of India was inserted
in respect of the State of Andhra Pradesh relating to both enpl oynent and
education; pursuant to or in furtherance whereof the President was
enpowered to make orders in relation thereto contained in different
provisions for different parts of the State. Pursuant to or in furtherance of
the said power, A P. Educational Institution (Regulation of Adm ssions)
Order, 1974 (hereinafter referred to as the Presidential Order) was made.
The rel evant provisions of the Presidential Oder are as under :-
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(A) Para-2 "available seats" in relation to any
courses of study as nunber of seats provided in

that course for admission at any tine after

excl udi ng those reserved for candi dates from

outside the State. It defines "local area" in respect
of any University or other educational institution

as the local area specified in para-3 of the order for
the purpose of admission to such University or

ot her educational institution

(B) Para-3 carves out the | ocal areas by reference
to the earliest Universities operating in Andhra,
Tel engana and Rayal aseenm areas of the State,
Andhra University, Gsnania University and Sri
Venkat eswara University and delineates the

di strict conprised in suchlocal area

(C) Para-4 sets out the qualifications for
determ ni ng | ocal candi dates with reference to
study in ‘aneducational institution or institutions
for specified period or inthe alternative with
reference to residence in thelocal area

(D Para-5 enjoins that adm ssion to 85% of the
avai | abl e seats in/every course of study provided
by Andhra, Nagarjuna, Osmani a, Kakatiya or Sr
Venkat eswara Universities or by educationa
institution other than a State wi de University or
St at e-wi de educational institution which is subject
to control of the State Government, shall be
reserved in favour of the local candidates in
relation to the |l ocal area in respect of such
University or other educational institution. Sub-
para (2) of this para states whil e determning
nunber of seats to be reserved in favour of the

| ocal candi dates under sub para (1) any fraction of
seats shall be counted as one. The proviso to the
para ordains that there should be at |east one
unreserved seat.

(EB) Par a-8 enabl es the President by order to
require the State to issue such directions as may be
necessary or expedient effectuating the provisions
of the order to any University or other educationa
institution which shall conply with such

directions.

(F) Para-9 reiterates the overriding effect set out
in clause (10) of the parent Article and nandates

that the provisions of the order shall have the

ef fect notwithstanding anything contained in any
statute, ordinance, rules, regulations, or other

orders whether made before or after the

commencement of the Presidential Oder

i rrespective of the adm ssions

(9 Par a- 10 provides that nothing in the order
shal | affect the operation of any provisions nade
by the State Government or other conpetent

aut hority whether before or after the

conmencenent of the order in respect of
reservations in the matter of adm ssions to any
University or the educational institution in favour
of women, socially and educationally backward
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class of citizens, the Schedul e Castes and
Schedul ed Tribes, in so far as such provisions are
not inconsistent with the order

Wth a view to prescribe the procedure adopted for adm ssions, the

Gover nnment of Andhra Pradesh issued G O Ms. No. 646 dated 10.7.1979

wher eby and whereunder it was directed that the procedure franed in
Annexure-111 thereto would be followed in the matter of inplenmentation of
reservations in favour of |ocal candidates provided under the Presidentia
Order in respect of non-Statew de Universities and non-Statew de

educational institutions subject to its control; the relevant provisions whereof

are as under :-

"1. The nunber of "avail able seats" in the course
of study shall first be conmputed by deducting from
the total nunber of sets provided in that course,
and t he nunber of seats reserved for candi dates
fromoutside the State

2. The nunber of seats reserved in favour of |oca
candi dates in relation to local area in respect of the
Uni versity or other educational institution

concerned shall then be determ ned; this nunmber

shal |l be 85% of the avail able seats, any fraction of

a seat being counted as one provided that there

shal | be at |east one unreserved seat;

3. From amongst. all eligible applicants,

whet her such applicants are | ocal candi dates or
not, a provisional list of admssion to fill the
avai | abl e seats shall be drawn up. This
provisional list shall be prepared on the basis of

the relative nerit of all eligibleapplicants and the
reservations in favour of Scheduled Castes,

Schedul ed Tri bes and Backward C asses, wonen

etc., as provided under the relevant rules of

adm ssion. The candi dates included in the
provi si onal adnission |list shall be arranged in

order of nerit or where the rules of adni ssion
provide for their arrangement in any other order

in the order so provided;"

M. G Prabhakar, |earned counsel appearing on behal f of the

appel l ant has rai sed a short question in support of this appeal. The learned
counsel would submit that the Hi gh Court committed a manifest error in

i ssuing the inpugned direction insofar as it failed to take into consideration
that having regard to the fact that the appellant has already made
reservations to the extent of 15% 6% and 25% for Schedul ed Castes,

Schedul ed Tribes and Backward C asses respectivel y .covering 85% of the

seats, no further reservation could be made in respect of balance 15% of the
seats as by reason thereof the seats reserved for the reserved category
candi dat es woul d exceed 50% It has been pointed out that out of 17 seats

for adm ssion in the post graduate courses 8 seats were already reserved

whi ch woul d account for 46% of the seats and, thus, if reservation is directed
to be made in relation to 2 seats, which would have gone to the |oca

candi dates, one seat out of it will have to be reserved, which would mean
reservation in excess of the quota of reservation nmade in terms of Regul ation
4 which reads thus :

"4. RESERVATION I N FAVOUR OF THE
LOCAL CANDI DATES

(A) Admission to 85% of the seats shall be reserved in
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favour of the local candidates in relation to the |oca
area as provided in A P. Educational Institutions
(Regul ati ons of Admission) Oder, 1974 as anended
fromtime to tinme.

STATE-W DE COURSE :

MD.(RT) is State-w de course and admi ssion to
this course shall be regulated as per the provision
in the A P. Educational Institutions (Regul ations of
Admi ssion) Order, 1974 for State-w de course

(B) LOCAL AREA :

i) The part of the State conprising the Districts of

Sri kakul am Vi zi anagar am Vi sakhapat nam East

Codavari, West Godavari, Krishna, Guntur and

Prakasam (Andhra Uni versity and Nagarj una

University area) shall be regarded as the |ocal area for
the purpose of admi ssion to the Andhra Medica

Col | ege, Visakhapatnam Rangaraya Medi cal Coll ege,

Kaki nada and Guntur Medical College, Guntur.

i) The part of ‘the State conprising the Districts of
Adi | abad, Hyderabad (including twin cities)

Rangar eddy, Kari magar, Khamam Medak

Mahaboobnagar, Nal gonda, Ni zamabad and Waranga

(Csmani a University and Kakatiya University area)

shal | be regarded as local area for the purpose of

adm ssion to the Gsmani a Medi cal Col | ege,

Hyder abad, Gandhi Medi cal Col l ege, Hyderabad and
Kakatiya Medi cal Coll ege, Warangal

iii) The part of the State conprising the Districts of
Anant hapur, Kurnool, Chittoor, Cuddapah and

Nel lore (S.V. University area) shall be regarded as

| ocal area for the purpose of admi'ssion to the Kurnoo
Medi cal Col | ege, Kurnool, and S.V. Medical College;
Tirupati .

(O LOCAL CANDI DATES

1) A candi date for adm ssion shall be regarded as |oca
candidate in relation to a |l ocal area.

i) I f he/she studied in an Educational Institution or
Educational Institutions in such |ocal area for a period of
not | ess than 4 consecutive academ c years ending with

the academ c year in which he/she appeared or as the

case may be first appeared in relevant qualifying

exam nati on.

O

ii) VWere during the whole or any part of the 4 consecutive
academ c years ending with the academ c year in which

he/ she appeared or as the case ,may be first appeared for
the relevant qualifying exam nation, he/she has not

studied in Educational Institutions, if he/she had resided
in that local area for a period of not less than 4 years

i medi ately preceding the date of conmencement of the

rel evant qualifying exam nation, in which he/she

appeared or as the case may be first appeared.

1) A candi date for adm ssion to any course of study who is
not regarded as a | ocal candi date under sub-regulation (1)
above in relation to any | ocal area shal
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i) I f hel/she has studied in educational institutions in

the State for a period of not |ess than 7 consecutive
academ c years ending with academ c year in

whi ch he/she appeared or as the case may be first
appeared for the relevant qualifying exam nation

be regarded as |ocal candidate in relation to;

a) Such | ocal area where he/she has studied for the
maxi mum peri od out of the said period of 7

years

O

b) Where the period of his/her study in two or

nore | ocal areas are equal, such |ocal area
where he/she has | ast studied in such equa
peri ods

i) | f during the whole or any part of seven
consecuti've academ ¢ years ending with academ c

year in which he/she appeared or as the case nay

be first appeared for relevant qualifying

exam nation, he/she has not studied in the
educational institution in any |local area, but he/she
has resided in the /State during the whole of the

sai d period of 7 years be regarded as a -l ocal
candidate in relation to

a) Such | ocal area where he/she has resided for the
maxi mum peri od out of the said period of seven
years.

O
b) Where the period of his/her residence in- two or
nore | ocal areas are equal, such | ocal area where
he/ she has resided |last in such equal periods.

EXPLANATI ON : (for purpose of this sub-regul ation)

i) "Educational Institutions" neans a University or
any Educational Institution recognized by the State
CGovernment, a University or any other conpetent

aut hority.

ii) "Rel evant qualifying exam nation in.relation to
adni ssion to any course of study" means the

exam nation, a pass in which is the nininmm

educational qualification for adm ssion to such

course of study.

NOTE: The relevant qualifying exami nation for adm ssion to
Post - Graduat e courses is MBBS exam nation. The

guesti on whether the candidate is a | ocal candidate

or not will be determined with reference to his/her

first appearance in the Part Il of Final MBBS

exam nati on.

iii) a) In reckoning the consecutive academic years
during which a candi date has studi ed any period of
interruption of his/her study by reasons of his/her
failure to pass any exam nation and any period of

hi s/ her study in a statewi de University or a statew de
educational institution shall be disregarded.

b) The status of candi dates who passed MBBS from
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Si ddhart ha Medi cal College will be decided basing

on their study period prior to their adm ssion into

MBBS course at Siddhartha Medical College for

arriving at the local and non-local status, since it is a
statew de institution.

iv) The question whether any candi date for adm ssion to
any course of study has resided in any |ocal area

shal |l be determined with reference to the places

where the candi date actually resided and not with
reference to the residence of his/her parent or
guar di an.

(D Wi | e deternmi ni ng under sub-regulation (A) the nunber
of seats to be reservedin favour of |ocal candidates, any
fraction of seat shall be counted as one, provided that

there shall be one unreserved seat.

(E) If a local candidate in respect of a |ocal area is not
available to fill any seats reserved or allocated in favour

of local candidate in respect of that |ocal area such seats
shall be filled in as if it had not been reserved.

(F) The applicant who clains to be a |local candidate with
reference to sub-regulation 4(C(1)(i) or 4(Q (I1)(i) shal
produce in the formof study certificate/certificates issued
by the Head of the Educational Institution/lnstitutions
concerned indicating the details of the year or years in

whi ch the candi date has studi ed in educational institution

in such local area for a period of not |ess than 4/7
consecutive academ ¢ years ending with the academc

year in which he/she appeared or as the case may be first
appeared for the Part-I1 of Final MBBS exami nation

Those who did not qualify as |l ocal candi date under sub-
regulation 4(CQ(1)(i) and 4(C(11) (i) but claimto qualify
by virtue of residence shall produce a certificate i'ssued
by an officer of the Revenue Departnment not bel ow the

rank of Mandal Revenue O ficer independent charge of
sub-tal uk/ Mandal in the form annexed to G O P.- No. 628
education dated 25.7.1974 appended to applicationform

wi th necessary nodification.

(9 The following categories are eligible to apply for
adni ssion to the remai ning 15% of un-reserved seats:

i) Al'l candi dates defined under sub-regulation (C) . of
regul ation-4

ii) Candi dat es who have resided in the State for total period
of ten years excluding period of study outside the State or

ei ther of those parents have resided in the State for a tota

peri od of ten years excluding period of enploynent

outside the State.

i) Candi dates who are children of parents who are in the
enpl oyment of this State or Central Government, Public

Sector Corporation, Local Bodies, Universities and other
simlar quasi-Public Institutions in the State.

iv) Candi dat es, who are spouses of those in enpl oynent of
this State or Central Governnent, Public Sector

Cor porations, Local Bodies, Universities and Educationa
Institutions recognized by the Governnent or a
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Uni versity or other conpetent authority and simlar other
quasi CGovernnent Institutions within the State.

V) Candi dat es, who are enployed in the State CGovernnent
undert aki ngs, Public Sector Corporation, Local Bodies,

Uni versities and other simlar quasi-Public Institutions
within the State.

Vi) Candi dat es who are spouses of the |ocal candi dates as per
regul ation 4(C."

The State of Andhra Pradesh enacted the A P. Educational Institutions
(Regul ati on of Adm ssions and Prohibition of Capitation Fee) Act, 1983. 1In
exercise of its rule making power conferred upon it thereunder, the State
CGovernment al so framed the A P. Medical College (Adm ssions into Post

G aduat e Medi cal Course) Rules,~1997. By reason of G O Ms. No. 260 dated
10. 7. 1997 reservation to the extent 15% 6% and 25% of the total nunber of
seats was notified in each group of Degree and Di pl oma Courses in favour

of Schedul ed Castes, Schedul ed Tri bes and Backward C asses respectively,

to the extent of 85% of the seats reserved in favour of the |ocal candidates in
relation to the local areas in terns of the Presidential Order. So far as 15%
of the bal ance seats are concerned, the sanme were made unreserved i.e. seats
for open category candidates. The University of Health Sciences, Andhra
Pradesh al so nade regulations for adm ssion to Post G aduate Medica

Courses in the Medical College in University of Health Sciences for the
academ c year 1997-98 in terns of the Presidential Order as also the 1997

Rul es.

Pursuant to Presidential Order of 1974, the state of Andhra Pradesh

was sub-divided into three [ ocal university areas, nanely, (1) Gsnmania
University; (2) Andhra University and (3) Sri-Venkateshwara University.

Al these three university areas are situated in three different regions of the
State envi saged under the Presidential Oder

A bare perusal of the definition of local area read with Paragraphs 3, 4

and 5 of the Presidential Order, as referred to herein before, it would be
evident that 85% of the seats are reserved for local candidates in relation to

| ocal areas. So far as an university area is concerned, a |ocal candidate in one
particul ar university area would be a non-local one . in another. The criteria
for adm ssion of a candidate in the super speciality courses in the university
on the ground of being local or non-local is, therefore directly referable to
the university area and not the boundaries of the State of Andhra Pradesh.

It was not the case of the respondents that the Health University

regul ations franed by the state of Andhra Pradesh was viol ative of the
Presidential Oder, 1974 or Andhra Pradesh Medical Col | eges (Adm ssion

into Post Graduate Medical Courses) Rules, 1997. It is further not in dispute
that in terms of Rule 4 of the Andhra Pradesh Post G aduate Adm ssion

Rul es read with the Health Regul ations; 85% of the seats in each local areas
are reserved for local candidates. It was not the contention of the
respondents that admi ssions in the courses of studies had not been made on

the basis of nerit of the candidate in the entrance examni nation upon

followi ng the rules of reservations nor was it the contention of the
respondents that the reservation made by the State to the extent of 46%in
favour of the reserved classes was ultra vires Articles 15 and 16 of the
Constitution of India. |In the mtter of admission, the Health University had
foll owed the procedure provided in Annexure I1l1 of GO (P) No. 646 dated
10.7.1979 having regard to the fact that by reason of the Presidential Oder
1974 only 85% of the seats are reserved in favour of the |ocal candi dates
which are required to be confined to the university area only. W, thus, do
not find any legal infirmty in the action of the appellants herein in directing
that 15%reserved for candi dates of non-local area may be filled up only on
merit.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

12

Article 371-D of the Constitution of India contains a specia

provision applicable to the State of Andhra Pradesh only. 54% of seats are
required to be filled up fromopen categories and 46% of seats are to be
filled up fromthe reserved category candi dates in each of the three regions
fromthe medi cal colleges and engi neering colleges. Having regard to the
reservations nade region-w de, indisputably 85% of seats are to be filled up
from anongst | ocal candi dates whereas onlyl5% of seats are to be filled up
from anongst outsi de candi dates.

Articles 15 and 16 of the Constitution of |India provide for enabling
provisions. By reason thereof the State would be entitled to either adopt a
policy decision or nmake l'aws providing for reservations. How and in what
manner the reservations should be nade is a matter of policy decision of the
State. Such a policy decision normally would not be open to chall enge
subject to its passing the test of reasonabl eness as al so the requirenents of
the Presidential Order made in terns of Article 371-D of the Constitution of
I ndi a.

It is not in dispute that linmted seats are available for adm ssion in the
super speciality courses. It nay be true that normally the reservation has to
be made for the entire State but in terns of Article 371-D of the Constitution
of India reservation has to be made regi on-w se. The Seats have been
reserved indi sputably ontotal available seats in each discipline and those
who come within the zone of consideration are considered for adm ssion
from anongst the reserved category candidates. Once it is found that
reservation has been nade for the reserved category candi dates on the tota
nunber of seats available in each course; the H gh Court nust be held to
have committed a mani fest error inissuing the inmpugned direction

Having regard to the fact reservation has been provided to the extent of
46% of all the seats, the question of any further reservation i.e. for the
remai ni ng 15% of the seats would not arise

The Hi gh Court keeping in view the decision of this Court in Indra
Sawhney vs. Union of India and Ors. [1992 Supp (3) SCC 215] was bound
to proceed on the basis that the reservation cannot 'exceed 50% In the said
case it was held

"Just as every power nust be exercised reasonably and

fairly, the power conferred by clause (4) of Article 16

shoul d al so be exercised in a fair nmanner and within

reasonable limts-and what is nore reasonable than to say

that reservation under clause(4) shall not exceed 50% of

the appointnents or posts, barring certain extraordinary

situations as expl ained hereinafter.

Wil e 50% shall be the rule, it is necessary not to put out
of consideration certain extraordinary situations inherent
in the great diversity of this country and the people. It
m ght happen that in farflung and renote areas the
popul ati on i nhabiting those areas night, on account of
their being out of the mainstreamof national life and .in
vi ew of conditions peculiar to and characteristical to
them need to be treated in a different way, sone
relaxation in this strict rule nay becone inperative. In
doi ng so, extrene caution is to be exercised and a specia
case mmde out."

Reservation being extrene formof protective neasure

or affirmative action, it should be confined to mnority of
seats. Even though the Constitution does not |ay down

any specific bar but the constitutional philosophy being
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agai nst proportional equality the principle of bal ancing
equal ity ordai ns reservation, of any manner, not to
exceed 50%

(enphasi s suppli ed)

In R K Sabharwal vs. State of Punjab [(1995) 2 SCC 745], this Court
observed
"When the State CGovernnent after doing the necessary
exerci se makes the reservation and provi des the extent of
percent age of posts to be reserved for the said Backward
Class then the percentage has to be followed strictly. The
prescri bed percentage cannot be varied or changed
simply because sone of the nenbers of the Backward
Cl ass have al ready been appoi nt ed/ pronoted agai nst the
general seats. As nentioned above the roster point which
is reserved for a Backward Class has to be filled by way
of appoi nt ment/pronoti on of the menber of the said
cl ass. No general category candidate can be appointed
against a 'slot in the roster which is reserved for the
backward 'Class. The fact that considerabl e nunmber of
menbers of a Backward C ass have been
appoi nt ed/ pronot ed agai nst general seats in the State
Services may be a relevant factor for the State
Covernment to review the question of continuing
reservation for the said class but so long as the
i nstructions/rul es providing certain percentage of
reservations for the Backward Cl asses are operative the
sane have to be foll owed. Despite any nunber of
appoi nt ees/ pronot ees bel ongi ng to the Backward C asses
agai nst the general category posts the given percentage
has to be provided in addition."

Reservation is aimed at securing equal and protective discrimnmnation
Recently, the purpose of reservation although in a different context has been
stated by this Court in Al.1.MS. Students Union vs. AIl.I.MS ][ 2002 (1)
SCC 428]. It was observed:

"Reservation, as an exception, may be justified subject to

di schargi ng the burden of proving justification in favour

of the class which nmust be educational Iy handicapped

the reservation geared up to getting over the handicap

The rationale of reservation in the case of nedica

students nust be renoval of regional or class inadequacy

or like disadvantage. Even there the quantum of

reservation should not be excessive or societally

injurious. The higher the level of the speciality the |esser
the role of reservation.

Any reservation, apart from bei ng sustainable on the
constitutional anvil, nust also be reasonable to be

perm ssible. |n assessing the reasonability one of the
factors to be taken into considerati on woul d be whet her
the character and quantum of reservation would stall or
accel erate achieving the ultimate goal of excellence
enabling the National constantly rising to higher |evels.
In the era of gl obalisation, where the nation as a whol e
has to compete with other nations of the world so as to
survive, excellence cannot be given an unreasonabl e go
by and certainly not conpromised inits entirety.
Fundanent al duties, though not enforceable by a wit of
the Court, yet provide a valuable guide and aid to
interpretation of Constitutional and |egal issues. In case
of doubt or choice, people’s wish as mani fested through
Article 51-A can serve as a guide not only for resolving
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the issue but also for constructing or noulding the reli ef
to be given by the Courts."

In Marri Chandra Sekhar Rao vs. Dean, Seth G S. Mudical College
& Ors. [1990 (3) SCC 130], it was held:

"Equal ity must beconme a living reality for the | arge

masses of the people. Those who are unequal, in fact,
cannot be treated by identical standards; that may be
equality in law but it would certainly not be real equality.
Exi stence of equality of opportunity depends not nerely

on the absence of disabilities but on presence of abilities.
It is not sinply a matter of |egal equality. De jure
equality nust ultimately find its raison d etre in de facto
equality. The State nust, therefore, resort to
conpensatory State action for the purpose of making

peopl e who are factually unequal in their wealth,

education or social environment; equal in specified areas.
It is necessary to take into account de facto inequalities
which exist in the society and to take affirmative action
by way of giving preference and reservation to the

soci al | y and economi cal | y di sadvant aged persons or
inflicting handi caps on those nore advant ageously

pl aced, in order to bring about real equality."

The principle of fixing the percentage of reservation emanates from
the doctrine of reasonableness. |n Balaji wvs. State of Mysore [1963 Supp
1 SCR 439] this Court speaking through Gaj endragadkar, J. struck down the
Government Order inmpugned therein describing it as a fraud on the
Constitution and the action of the executive was characterized as 'patently
and plainly outside the limts of the Constitutional authority conferred on the
State’.

In NNM Thomas vs. State of Kerala AIR 1976 SC 490, it was held
that reservation exceedi ng 49% had been permitted on the ground that SCs
were not castes in a real sense and Article 16(4) was not an exception
Krishna lyer, J. in Karnmachari Sangh AIR 1981 SC 293, however,
abandoned t he aforenenti oned theory wherein his Lordship held that he was
prepared to assunme that they were castes and in any event Article 16(4) was
an exception. 1In the said judgment, the final address of Dr. Anbedkar to the
Constituent Assenbly was dealt with in extenso.

Sri HM Seervai in his classic treatise on "Constitutional Law of
India”, Fourth Edition at page 611 states:

"But this passage gives an incorrect inpression of Dr.
Anbedkar’s final address. He was not thinking of the
SCs and STs or of the equality code as the follow ng
passage clearly shows:

| remenber the days when politically m nded I|ndians
resented the expression 'the people of India’. They
preferred the expression "The Indian nation". | amof the
opinion that in believing that we are a nation we are
cherishing a greet delusion. How can people divided into
several thousands of castes be a nation? The sooner we
realize that we are not as yet a nation in the social and
phychol ogi cal sense of the word, the better for us. For
then only we shall realise the necessity of beconming a

nati on and seriously think of ways and neans of realising
the goal. The realisation of his goal is going to be very
difficult-far nmore difficult that it has been in the United
States. The United States has no caste problem |In India
there are castes. The castes are anti-national. |In the first
pl ace because they bring about separation in social l|ife.
They are anti-national al so because they generate

j eal ousy and anti pathy between caste and caste. But we
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must overcone all these difficulties if we wish to becone

a nation in reality. For, fraternity can be a fact only when
there is a nation. Wthout fraternity, equality and |iberty
will be no deeper than coats of paint."

The | earned aut hor st ates:

A service which |acks an esprit de corps, that is,

consci ousness of and pride in belonging to a particul ar
service, |acks an elenent essential to an efficient and
har moni us adm ni stration. To bal ance the clainms of these
parties, in considering reservation quotas, requires
critical analysis and calm del eberation; anger at the
treatnment nmeted out to classes to which one of the parties
bel ongs does not hel p, for anger has been rightly Iikened
"to a hasty servant who runs away before he has heard

hal f the message".

Further it was opined:

"It is necessary to remenber that in'litigation there are
nore parties than one, that it is wong to gratify the
plaintiff to the detriment of the defendant, and that, while
synpathy is a nost commendable quality, it never

appears in a less attractive guise than when it is practiced
at the expense of sonebody el se.

If past injustice done to menbers of SCs and STs

because of the accident of their birth calls for
condemnati on, so does injustice done to nmembers of
"advanced cl asses’ because of the accident of their birth.
It may be that nmenbers of 'advanced cl asses’ nay have

to bear for a tine, as best as they can, the injustice done
to them by reverse discrimnation, if a long standing

hi storical wong has to be righted. But 40 years have
gone by since our Constitution cameinto force; and

every year that passes increases the individual’'s sense of
injustice and injury. It is submitted that Judges who have
to balance the clains of all the parties affected by any
action under Article 16(4) ought to reflect that if the
injustice of the past are to be strongly denounced now,
then the future will denounce quite as strongly the

i njustices suffered by nenbers of ’'advanced cl asses’

since 1950".

In I ndra Sawhney (supra) it has been clearly held that the doctrine of
principles of reservations have to be applied having regard to the vacancy
position as existing in the entire area, the only exception being the cases,
whi ch woul d be falling under Article 16(4).

In K Duraisany & Anr. vs. State of T.N & Os., (2001) 2 SCC 538,
this Court held:
"The mere use of the word 'reservation’ per se does not
have t he consequence of ipso facto applying the entire
mechani sm underlying the constitutional concept of a
protective reservation specially designed for the
advancenent of any social | y-and-educati onal | y- backwar d
cl asses of citizens or for the Schedul ed Castes and
Schedul ed Tribes, to enable themto enter and adequately
represent in various fields. The neani ng, content and
purport of the expression will necessarily depend upon
the purpose and object with which it is used."

In the event, the ratio of the inmpugned judgenment of the H gh Court
is given effect to having regard to the linited nunber of seats avail able by
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providi ng reservation of an additional seat, principle of reservation to the
extent is 50%would be violated. Furthernore, it is not for the H gh Court to
say as to the efficacy or otherwi se of the policy of the State as regard
providing for reservation for the reserved category candi dates and in that
view of the matter the High Court, in our opinion nust be held to have
conmitted a manifest error in issuing the inpugned directions, as a result
wher eof percentage of reservati on woul d exceed 46% Such a direction by
the Hi gh Court is not contenplated in | aw.

The inmpugned direction of the H gh Court, therefore, cannot be

sustained. It is set aside accordingly.

These appeal s are allowed but in the facts and circunstances of the
case, there shall be no order as to costs.




