L 4

IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 4™ DAY OF MARCH, 2008 -
PRESENT |
AND

THE HON'BLE MR. JUSTICE H.N. NAGAMOHAN DAS -

THE COMMISSIONER .
BANGALORE DEVELOPMENT AUTHORITY

‘KUMARAPARKWEST

T CHOWDAIAH ROAD
BANGALORE-20. - - - - - .. APPELLANT.

(By Sri. NANJUNDA REDDY, 8r. COUNSB]..,FOR
Smt: MALAND,ADV))

AND:.

1  M/S ADDIHOUSING .
INDUSTRIES LIMITED
NO 43, 1“noon.amam*rowm
NO 50, RASIDENCY ROAD.
BANGALORE-25 -
rrsmacnmnmmmn
Sri. CHETANP TAYAL -,
8/0 LATE NK TAYAL .
AGED ABOUT 51 YEARS. .

2 Smt CHAMELIDEVE
W/O LATE NANDA KISHORE ..
AGED ABOUT 71 YEARS
R/AT NO 183, 9TH CMAIN" -
VIAYANAGAR, BANGALORE-40.

e



3  Sn. JAGADHISH SHETTER!
S/0. SHIVAPPA SHETTER -
AGED ABOUT 50 YEARS
MADURA ESTATE:
NAGA SHETTIKOPPA .
HUBLI - 28.

4  Sri. ALLAM VEERABHADRAPPA
8/0. ALLAM KARIBASAPPA '
AGED 54 YEARS
NO. 815/A, IMAIN -

‘E' BLOCK, Il STAGE .
RAJAJINAGAR .
BANGALORE ~ 10.

S  Snr. BK. HARIPRASAD -
8/0. LATE B. KEMPAYYA .
AGED ABOUT S0 YEARS .. -
NO. 2, V. TEMPLE STREET-
MALLESWARAM
BANGALORE ~ 560 003...

6 8. GK. VENKATASHIVA REDDY
* 8/0. G.B. KRISHNA REDDY - }
AGED 53 YEARS S
~ R/A.NO.37/19, 9™ MAIN *
SADASHIVANAGAR
BANGALORE -80. '

7  Sfi S.P. MUDDAHANUME GOWDA .
$/0. KARIGOWDA @ PAPEGOWDA -
AGED 51 YEARS, NO. 6, 8.V. LAYOUT
RMV I STAGE, BANGALORE -~ 94. - .. RESFONDENTS .

(By Sri. G.V. SHANTHARAJU, Sr. COUNSEL, -,
FOR M/8. KESVY & CO., ADVS,, FORR-1 ANDZ
Sti. ASHOK HARANAHALLI, ADV., FORR-3 TOR-7)..

THIS RFA FILED U/SEC 96 R/'W O 41 R 1 CPC AGAINST THE .
JUDGMENT AND DECREE DATED: 30.11.2004 PASSED IN O8.NO. -
1703/2003 ON THE FILE OF THE XVi ADDL.CITY CIVIL AND-.’
SESSIONS JUDGE, BANGALORE CITY, (CCHNO.12) PARTLY -
DECRBE%NTG THE SUIT FOR DECLARATION AND INJUNCTION
AND ETC. '-

7/,/'-/



BETWEEN

BANGALORE DEVELOPMENT AU'H'DRITY

KUMARA PARK WEST ..
T.CHOWDAIAH ROAD
BANGALORE-360 020.

e 2 SN

(By Sri. NANJUNDA REDDY, Sr. COUNSEL, FOR
' Smt. MALAND, ADV.) ,

AND: .

. M/8 ADDI HOUSING -

NO.30, RESIDENCY ROAD
BANGALORE-25 .

. BY ITS MANAGING Diimcroa

8ri. CHETAN P TAYAL -

~ S/IOLATE NK TAYAL

AGEDABOUT&!YEARB-,

3/0.CHETAN P TAYAL-
AGED ABOUT 26 YEARS .
R/O.NO.21, GROUND FLOOR
CHAUCHE TOWERS, NO,50,

RESIDENCY ROAD, nmomnn—sz&?

REP.BY ITS GPAHOLDER..

- Smt. KUSUM TAYAL

Sri. JAGADHISH SHETTER ..
8/0, SHIVAPPA SHETTER -, -
AGED ABOUT S0YEARS . '

. MADURA ESTATE-

NAGA SHE’I'IWA

- HUBLI-2&:



4  Sni. ALLAM VEFRABHADRAFPA
8/0. ALLAM KARIBASAFPA .
" » AGED 34 YEARS
NO. 815/A, Il MAIN, E BLOCK, Il STAGE -
RAJAJINAGAR, BANGALORE 10~

S  Sri. BK HARIPRASAD-.
8/0. LATE B. KEMPAYYA .
AGED ABOUT 50 YEARS-. -
NO. 2, V. TEMPLE STREET - -
MALLESWARAM, BANGALORE - 560 003."

6  Sii G.K VENKATASHIVA REDDY- .
8/0. G.B. KRISHNA REDDY
AGED 53 YEARS, R/A. NO. 37/19, 9™ MAIN -
SADASHIVANAGAR, BANGALORE - 80..

7  Si. S.P. MUDDAHANUME GOWDA.-..

- 8/0. KARIGOWDA @ PAPEGOWDA -
AGED 51 YEARS, NO. 6, 8.V.LAYOUT " . . |
RMV I STAGE, BANGALORE -94. - .. RESPONDENTS

(By S8ri. G.V. SHANTHARAJU, 8r. COUNSEL, - -
FOR M/S. KESVY & CO,, ADVS., FORR-1 AND2 "
Sti. ASHOK HARANAHALLL, ADV., FORR-3 TOR-7). _

THIS RFA FILED U/SEC 96 R/'W O 41 R 1 CPC AGAINST THE -
JUDGMENT AND DECREE DATED: 30.11.2004 PASSED IN O8.NO..
1706/2003 ON THE FILE OF THE XV1 ADDL.CITY CIVIL AND-
SESSIONS JUDGE, BANGALORE CITY, (CCHNO.12), PARTLY -
AND ETC,

RFA No 34013005 -
BETWEEN :.
THE COMMISSIONER -
BANGALORE DEVELOPMENT AUTHORITY
KUMARA PARK WEST .
- T CHOWDAIAH ROAD- -
BANGALORE-20. : 0, APPELLANT.

(By 8ri. NANJUNDA REDDY, 8. COUNSELFOR

Smt: MALAND, ADV))"
o



M/S ADDEHOUSING-.
INDUSTRIES LIMITED

- NO 43, IST FLOOR, CHAUCHE TOWERS

'NO 50, RESIDENCY ROAD, BANGALORE-2S °
BY ITS MANAGING DIRECTOR .

-~ -8ti. CHETANPTAYAL - -

S/OLATENKTAYAL -
- AGED ABOUT 51 YEARS .

Sei. RAKESH-
'§/0 CHETAN P TAYAL:
- AGED ABOUT 23 YEARS .

db'-\-‘

- R/AT NO 307, ENCHANTING APARTMENTS «

. RUSTON BAGH ROAD, BANGALORE-17 * ~

S JAGADHISH SHETTER . 4
8/0. SHIVAPPA SHETIER - - .
AGED ABOUT 50 YEARS.. -

MADURA ESTATE -

NAGA s}mecomm

- HUBLI-28..

Sri. ALLAM VEERABHADRAFPA .
8/0. ALLAM KARIBASAFPA -

AGED 54 YEARS . <

NO. 815/A, I MAIN -

EBLOCK, IISTAGE | = .
RAJAJNAGAR, BANGALORE - 10...

Sd. BX. HARIPRASAD -

/0. LATE B. KEMPAYYA-

AGED ABOUT 50 YEARS ..
NO. 2, V. TEMPLE STREET -

MALLESWARAM, BANGALORE. 560 003.

Sri. GK. VENKATASHIVA REDDY-
$/0.G.B. KRISHNAREDDY - -
AGED 53 YEARS.

R/A. NO. 37/19, "™ MAIN

* SADASHIVANAGAR, BANGALORE - $0.]

OLV"\’



7  8i. 8.P. MUDDAHANUME GOWDA
8/0. KARIGOWDA @ PAPEGOWDA - -
AGED 51 YEARS, NO, 6, S.V.LAYOUT = = .. .
RMV II STAGE, BANGALORE - 94. - ... RESPONDENTS. - -

(By 8ri. G.V. SHANTHARAJU, 8r. COUNSEL, -
FOR M/S. KESVY & CO., ADVS,, FORR-IANDZ
Sri. ASHOK HARANAHALLL ADV., FORR-3TOR-D. \

THIS RFA FILED U/S 96 R'W ORDER 41 R 1 OF CPC
AGAINST THE JUDGMENT AND DECREE DT. 30.11,2004 PASSED . -
IN OS NO.1705/2003 ON THE FILE OF THE XVI ADDL.CITY CIVR... -
AND SESSIONS IUDGE, BANGALORE 'CITY (CCH NO.12),

PARTLY DECREEING THE SUIT FOR DECLARATION AND
INJUNCTION AND ETC.

BETWEEN :.

BANGALORE DEVELOPMENT AUTHORITY .

KUMARA PARK WEST .

T CHOWDAIAH ROAD, BANGALORE-20. - ... APPELLANT

(By Sri. NANJUNDA REDDY 8¢, COUNSEL, FOR -
Smt: MALAND, ADV)

AND:

1 M/S ADDI HOUSING -
INDUSTRIES LIMITED
NO 43, IST FLOOR, CHAUCHE TOWERS
NO 50, RESIDENCY ROAD, BANGME-ZS
BY ITS MD CHETAN P TAYAL .. .
$/0 LATE N K TAYAL, AGED ABOUT 51 YBARB.

2  Smt. NEETUBATHEJA .
W/O NIRAJ BATHEJA.
“AGED ABOUT 27 YEARS
R/AT NO 357, SECTOR~10 -
PANCHAKULA, BANGALORE.
REP BY HER GPAHOLDER.
Smt. KUSUM TAYAL
o



3  Sn. JAGADHISH SHETTER .
S/0. SHIVAPPA SHETTER -
AGED ABOUT 50 YEARS
MADURA ESTATE
NAGA SHE'!'I‘IKOPPA
HUBLI - 28.

4 St ALLAM VEERABHADRAFPA
8/0. ALLAM KARIBASAPPA
AGED 54 YEARS '
NO. 815/A, I MAIN :

E BLOCK, JI STAGE :
RAJAJINAGAR, BANGALORE - 10,

5  8d. BK HARIPRASAD
/0. LATE B. KEMPAYYA. .
AGED ABOUT 50 YEARS
NO. 2, V. TEMPLE STREET" .
MALLESWARAM, BANGALORE 560 003, '

6  Sd. GK VENKATASHIVA REDDY -
8/0. G.B. KRISHNA REDDY -
AGED 53 YEARS
R/A. NO. 3719, 9" MAIN
SADASHIVANAGAR, BANGALORE - 80, °

7 S S.P. MUDDAHANUME GOWDA .
$/0. KARIGOWDA @ PAPEGOWDA -
AGED 51 YEARS, NO. 6, 8.V. LAYOUT
RMV Il STAGE, BANGALORE - M4, - nnsmmm

(By Sri. G.V. SHANTHARAJU, Sr. COUNSEL; 1
FOR M/8.KESVY &' CO,, ADVS,,FORR-1 AND2 ~
Sri. ASHOK HARANAHALLL ADV., FOR R3 TOR-7).

THIS RFA FILED U/SEC 96 R/W O 41 R CPC AGAINST THE -.
JUDGMENT AND DECREE DATED: 30.11.2004 PASSED IN OS.NO.-
17042003 ON THE FILE OF THE XVI ADDL.CITY CIVE. AND
SESSIONS mmn, BANGALORE CITY, (ecam 12), PARTLY -
ANDETC. :




BETWEEN : o

THE COMMISSIONER
BANGALORE DEVELOPMENT AUTHORITY.
KUMAR PARK WEST-

T CHOWDAIAH ROAD -

BANGALORE. 2 -+ . APPELLANT _

(By Sri. NANJUNDA REDDY, Sr. COUNSEL, FOR .
Smt¢ : MALAND, ADV)

AND :.

1 M/S ADDIHOUSING -
INDUSTRIES LIMITED
NO 43, 1 FLOOR, CHAUCHE TOWERS NO 50 .
RESIDENCY ROAD, BANGALORE
BY ITS MD CHETANP TAYAL .
$/0 LATE NK TAYAL |
AGED ABOUT 51 YRS -

2 Smt KUSUMTAYAL.
~ W/O CHETAN PTAYAL .
AGED ABOUT 47 YEARS
R/O NO 307, ENCHANTING APARTMENTS- -
RUSTON BAGHROAD, BANGALORE -

3 - Sr. JAGADHISH SHETTER-
8/0. SHIVAPPA SHETTER .
AGED ABOUT 50 YEARS -
MADURA ESTATE -
NAGASI-ETHKOPPA
HUBLI - 28.

4 St ALLAM VEERABHADRAPPA .
S/0. AALAMKARIBASAPPA
AGED 54 YEARS
NO. 813/A, I MAIN
E BLOCK, Il STAGE. .
RAJAJINAGAR
BANGALORE - 10.

N

e



5  Sr. BX.HARIPRASAD- .
- 8/0. LATE B. KEMPAYYA.-
AGED ABOUT S0 YEARS .
'NO. 2, V. TEMPLE -STREET -
MALLESWARAM
BANGALORE - 560 003...

6 SiGK vmmsmva REDDY
- 8/0.G.B. KRISHNA REDDY -
AGED 53 YEARS
" R/A.NO. 37/19, 9" MAIN
SADASHIVANAGAR
.. BANGALORE - 80,

7 8. S.P. MUDDAHANUME GOWDA .
8/0. KARIGOWDA @ PAPEGOWDA -~

AGED 51 YEARS, NO.6,8V.LAYOUT ' . .. .. _..
RMV Il STAGE, BANGALORE - 94. - ... RESPONDENTS.

THIS RFA FILED U/SEC 96 R/W O 41 R-1 CPC AGAINST THE- .
JUDGMENT AND DECREE DATED: 30.11.2004 PASSED IN O8.NO.-
- 1707/2003 ON THE FILE OF THE XVI ADDL.CITY CIVHL AND
SESSIONS JUDGE, BANGALORE CITY, (CCHNO.12) PAR’!’LY =¥
DECREEING THE SUIT FOR DECLARATION AND INJUNC
ANDETC.

FORJUDGMENI‘T!MDAYH.N‘NAGAMMANMJ&,.
DEIIVER.EDTHEFOH.OWNG‘ o

.

Thess sppoale are direcked against the common Judgmet aed <
Docroo dated 30.11.2004 in O.5.No.1703/03 0 1707/2003 passed by the -

of prmnent injwnctien. - :
I
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2. The Appellant in theso appoals was the defondant and the -~
respondents were tho plaintiffs before the Trial Court. In this jedgment the -
parties aro roforrod (o thoir status before the Trisl Cowrt, +~ =~ -

3. As wo sco the subject matte in theso appeate s 3 Acews 36 -
mmwmnmawmuumae:
convenionco called as ‘schedule land’). As on 8.12.1977 the notified
khatodars of the schedule land were Sow. Byakks, Janaksmma,
M.NRamaswaeny, 5.V.ndeamms, KKamarsl, Honowmms sad -
G.P.Padmavathamma. On l6.3.l9’76ﬂum~hmodunoﬂﬁuﬂm«_
under Section 17 (1) and (3) of the Bangaloro Development Antharity Act, :
1976 (for short callod a8 'BDA Act’) for acquisktion of certain lands
inchuding the schodule land for formation of layout called Matadshatli
. |

4. On 30.11.1977 a final notification under Section 19(1) of -
tho BDA Act we it o 165.1978 an sward cam 1o b peseed s
ﬂpmudummtmmnlohdvnm&nv~b=ﬁvd'dh;;-b.h»;.h
rospoct of the schodule land.  On 25.1.1930 the defendants took -
posscasion of the schedule land and on 8.3.1988 & notification under -
Soction 16(2) was iuod notifying the fec of taking over the possssion -
of schedule land along with other lands. | "

(_}_lr\ﬁ
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5. Whos the matter stood thus, the dofondats by their :
rookttion  datod 3071998 bewing Nod101  sdmitied that -
Smt.Lsxmamma, D/o Byakks, cne of the khatedars, contimuod 40 bo o -
powsesion fo s exnt of 2 Actos 34 Guntas out of 3 sere 36 gemes of
MMMMMMW&WM:&&--?
land in view of the fact that cortain litigations relating 10 scguisition
procosdings were pending inthe High court, Fucther in the sak resolotion
the defondants resotved to mako bulk allotment of the schedule land .
favour of M/s Kamal Builders and Developers undor Group-Housing -
Scham for constrcion of sprmeis. Subssqunty h-deiets by -
theis rosclution daied 3.8.1989 bearing No.1619. resceded s satior- -
 resolution datod 30.7.1988 making bulk alloment on the ground:that the-
High cowt of Kamstaks in its ondor in WPNoIZ11998 heid that
dofendsst ~ BDA has no power to make bulk allotment of acquired lands.

6. Thoreafior the kathedar, Smt. Lakshmamma sold-the lands i hor- :
 possossion in favour of first plaintiff M/s.Addi Housing Industries L3d -
27.5.1992 10 18:6.1992. The first plaintiff on the strongth of the ssle doeds -
in its favour filed civil suits in O.3.N0.1235/1994, 1236/1994, 1238/1994, -
1565/1994 and 4138/1994 against the m&mam |

* pomsession and enjoyment of the:sios. formed: in:the-sehodlo-deed. Tho -+

OLW»
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suit filed by the plaintiff bearing 0.8.No.1238/1994 came o bo dismissed -
for non-prosocution, whoroas suits in 0.8.N0.4135/1994, 1565/1994 and- -
1236/1994 came to be dismissod as withdrmwn and fuﬂhtllumit i
0.8.N0.1235/1994 came to bo dismissod on comtost by aeuuﬁwd
judgment. In the moantime, the first plaintiff under five agrocments of
ulc,soldpmﬁmu‘ofﬂnaﬁtlmdhq\mdmhﬁmqugnﬂh 3
ach of tho suits in question. The plaiatiff 50.2 in esch of the suit filed
soparate writ petitions in W.P.16712-13/2000 and W.P.No.16473-45/2000 -
on the filo of this court against the defondant — BDA for a dircction 0
rogularise the sites in their possossion under Section 38 of the BDA Act
and the same came to be dismissed vide order dated 18.8.2000. Thereafter .
on 14.2.2003, BDA demolished the structures put up by plaintiff n0.2 in
cach of the sui sdo. Consoquently, the plaidiffy have filed the prose -
mhfadochaﬁonMdnymthpodﬁmnMM&Moi
the schedule sites and for consequential injunction.

7. Tho defondants cnterod appoarance before the Trial Court
and filed writton ststement intoralia contonding that tho acquisition: -
proceedings i repec of the chele lnd stained fnality s 2 sech
the suit for doclaration of titlo is Nablo 10 be diemissed. }-is further
wmmmmwwmmmmmq
sites are unsuthorised and the defendants have rightly demolished the - :
same. Asmﬁadﬂcofﬁﬁnaofﬁem@s‘mej‘mwm-m in. -

dzm
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posscasion of the schodule sitos and as such thoy are not entitled for docree -
of pormancet injunction. Tho defondants opposed tho claim - of the
plaintiffs, The following aro the identioal issuos framed by the trial Court - -
in all the suits. . E

of the suit schodule property with & given boundarios and -

measuremont 2 on tho dato of the fling of o sule?
ii)  Whether plaintiffs forther prove, uwnhmm

sotiod posscssion of tho suit schodule property with # given: -

boundarics and moasurement as on the date of filing of the - -
i)  Whother tho plaintiffs prove, that the defendants without- -

interforence? : "
iv)  If so, whether plaintiffs arc entitled to have a rolief of -

pepotualijuncion agui the defodants s prsyd?
v)  To what order and decroe?

8. - Plhintiffs oxamined ono witness as PW.1 and got marked -
ExP1 to P88, The defendants cxamined two Witnessos ax DW.1 a0d 2 and .
ot macked Ex.D1 to DS, The Trial Court aflr hoaring both o partos
a0 on appeoistion of ploadings, oral s documentery videmoo okt it

A
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the plaintifis arc in sottiod possossion of the schodulo sitos and
roservod liberty to the plaintiffs to agitate the remody for ownership befors
the proper forum. Honoe theso appoals by the defendmts BDA. - ;

9. S Najondaroddy, leamod scmior counscl for the -
defondants contend that the Trial Court committed an error in hobding that -
the plaintiffs arc in settiod posscssion of tho schodule sitos though the -
mserial on rocord cstablshes that they have pet up nstherised
structures, The Trial Court committod an esror in not considering Ex.D3,
the Mahazar drawn by the defendants ovidencing the fact that thoy have -
Mwmnﬂmdhdwﬂomwahomum;ﬁmq
datod 83,1988 issod wnder Section 16(2) of tho Land Acquisition Act -
ovidencing tho taking over possossion of the schedule land. ‘The Trisl -
Court committod an arror in not noticing the fact that the first plaintiff has
not derivod any tight, title and interost in the schodulo sites under the
rogistorod salo doods excoutod by Smt.Laxmamms snd consequently the
plaintiff n0.2 in cach of suit under the allogod agroement of salos. The
plantiffs are ot in posscssion of tho schedule land 85 o the duto of Sy -
the suit and as such the grant of docroe of pormanent injunction is bad in -
v, The psifs v filed 1o pruve and establh tho ecossry
hmdinnuwdmwﬁmtheymhm_wﬁonofﬂn nhodnh
s, The ressonng of the Tral Cout 10 bold et th pleeifs are s

OLD\
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mdmmhm»ummum
court and. this court in. soveral decisions. Rcamilplnodmlb Y

1, ILR 1998 Kar 1441

2. - AIR 1996 SC 3377 .

3~ AIR 1998 SC 1608 .
M/s.Larsen and Toubro Limitod V. Stato of Gujeeat, -

4, AIR 1968 SC 702 .

5, 1992 Supp ) SCC29 . o
mmmvwm

6. 2004 (1) SCC 769 :
" Ramw MVLM.VWM ;

7: ILR 2000 KAR 4134 ..
- JohnBJmVLBDA

. 8. AIR 1995 KAR 192
~ B.T.8akku Vs. Conmalesioner, BDA:

9. - 2007 SAR (Civil}403 (SC) | -
P.T.Munichikkanna Roddy V.

10. 2004 (10)SCCTT®
" Karnataka Bond of Wakf Vs. mm

i ARIASCIZ
swmwww

12 1969(1) SCC639 .

. Mohn Lal V. Micz Abdul Gatlie,

13 IR1996Kar1340..
Alla Baksh Vs, Mohd. Husesinr..
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10. - 8ri Ashok Hamshalti, learnod couneel for the impicading -
applicants support the claim of tho defondanss. He contends that the
implaading. spplcats o tho allotiees of the skes formed by tho
dofondaats i tho schodulo Iand. The lnpleading spplicans-havo crediod -
the aliotment charges 10 the defondant ~ BDA and they have secured the -
rgitrsd sl doods. Booses of theimpughed Judgnest and Doces the
impleading applicants aro proveatod from developing the etos alotted o
them.

11.  Sei Shantaraj, learnod sonior cowneel for the plaintiffs -
sopport tho impugned Judgment and Decreo of the Tral Court: Ho
contonds that the defendants in their resolution dated m;a;im-m-a.s
tht plantfs’ vendor Sent Laxnamms who is the Gaoghter of 0me of -
hatedas of schadulolands by samo Byakk conimeed 10 be i possesion
s that the defondant  BDA i mot able 0 rocaver tho possoseion: ‘Tharo.
is 1o other evidenco to show that subsoquent ¥ 30.7.1988, the defondmts
have recoverod the possession in accordance with law cither from tho
tho Trial Court is jutifid in hokling that tho plainiffe aro in setiod
possesson of the schoduls land. Therefors he prossed to diemias the

sopets.

' 12, Hoard arguments cn both the side and perweed the eatire
appeal papors and Trial Court records. |

aﬁ*
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13. - The only question that arise for ouwr consideration in: theso -
appoals is “whother tho trial court is justified in holding that tas-plaiertiffe -
are in settlod possossion of the schedulo land?" - ”‘

14. nhmammmmumwmw :
MSWMMWMMMMM&MM 1
mmcmurmmmwwvmmm
SC 3377 held in para 9 and 12 as under: - '

“9.' R is settled law by scries of judgments of this
Couﬁhltmofllnaweptodmoduofﬁigmuhndj
the soquied land is  recording - of - :
mMmamehWhhmdw
mwwwmmmmm-);
taking posscssion of the land as it would be impossibic 1o
mmmamwmnbmw
kwwwmuhmcmﬂamw”mw;
may not cooperate in taking possossion of the land.” - .

12.  Thus considered, the title of the land in Swrvey

No.140/4 having boon vestod in the appeliant, 1o whomsover -

it bolongod carlicr, it stood divestod from him/them and no
ono can lay any claim 10 the ssid acquired land once over

mmhﬁmﬁmmmm ‘The injunction;
therafore, cannot be issuod against the troe owner, namely; -

tho Housing Board in whom the land ulimately siood vestod -
md then siood transforrod to Municipel Corporation. A
mmmm&nwﬂ'mmm"f'
the Court to issuc tho same.” - )

O,r"'/
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Supreme Court hold as under:

“It is true that no one including the truc ownor-has a
ti@ltlodilpoumthommua‘byﬁmolfﬁem“k-*;
in settlod possassion of the land and in such & cass unloss he - -
is evicted in due course of law he is catitled 1o defend his -
possossion oven against the rightful owner. But stray or :
mmmnudmdommmadﬁj
against the true owner. Thepoucuiouwhichamh- =
entitled to defond against the rightful ownor must bo & -
mﬂdmmmﬁmgmanlﬂiohﬂymm ;
andacqmucodhbyﬁntmm« A casual sot of
possession of the rightful owner. The rightful ownor may
mmmWMMMMwm";
force than nocossary. Such entry will be viewed only as 2 -
resistance to an intrusion upon posscssion which has never -
boen o Tho pescns n pomossion by & ey st of
pouesmmﬁuueanwhwﬁllmly,mm»;
muum,wmmmmmaumm:
mwﬁwobﬂuﬂimmbymmm "o

the Supreme Court hold as under:
“In Puran Singh V. mwmmm

wmhmmmmmmunu §
diﬁicnlttohydommyhudﬂfﬂmbubwlu-h 4

L



19

posscssion of a trospassor can maturo into settled possession. -
But what this Court really meant was that the possession of

a trospasscr must bo effective, undistrbod and to the -
Mlﬂdﬂofﬂumorwmuq‘mmwi

concoalment. Miﬁmwwm“mhmw
words “scttled posscssion” mhitaMhﬁcﬁxmh~f

‘which can bo confined in a strait-jacket but it has been wsed.: -

to mean such clear and cffoctive possession of & pemon, -

even if he is a trospasser, whopuﬂnmw“;.;#.
criminal law to defond his property against attack oven by -

the trus owner. ltwmﬂdbemmunpm%}!
mummmmwmmgwdﬁ
the owner or without any attempt at concealment and which -
contains an element of animus possidendi. In that caso -
Mfml*ldlylwuholdwbemm-w

since thoy raised the crops in the land. This view was

reitorated again in Ram Rattan V. Stao of UP. laying -

Minlhatﬂnunamch-amﬂdnmdlmu

Wouammwhﬂehumhmamd~;

mmwmmummnummm

the trespasser has beon successful in accomplishing his |

poumwﬂnhwwmotumm Inudt-.;

disposscss the trespasser by taking recourse 1o the remodics -

under the law.”

Amwamnmhofmmmmnmamwa,‘
mwmammmmuumuw
under: |

d\u\f\
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Having regard o tho principies laid down'in -

the said decisions, wo may conveniently cull out the Jogat-
pmﬁmmmguﬂmammm.muw

under:

i

V)

~ A true owner [oven if ¥ is tho Stato or &

ststutory body) has no right to forolbly ;-
disposscss  an mmﬂmnd omw
{including nu:pmu'] in sottlod posscssion, |
otl\elwiuthlninmmﬂlmwiﬁhw :
A ftrospasser or unauthorised occq:m n

. uuhdpmmmmuwmny -

mwomdmewiﬂlmmdn/mofa-?.l
competent  coust/tribunal/authority or by :
exarcise of amy stakotory powu of -
dispossession/demolition eunmd o the :
state or statutory Authority.
Ammmﬂmﬂmﬁumug
demdtobeinuﬁlodpomuim,ihkg
catry into the property was lawfol or
suthorised. |
A pemson in unsuthorised posscesion, whose
enh'ymtoﬂwmyum.wa-.(l
unauthorised, can claim to be in- unsottied
pomuion.onlyiflnuinopm,mm.j
wd - achial MM ‘possossion over a
of the true owner.
Aumpummdwldmm
another's land and stealthy trespasser, will
mhmﬁeeﬁeﬂofdhpmmhsﬂnm 1

oal
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owner of giving possossion o tho-trospasser. - !
Smhmwmmwmmw e
' whenﬂwuwmmm'qtg:
 acquicsocs in it
v) Where the trospassor is not in sottled
Maﬂnﬁdﬂwmhm "
toﬁnmtywﬂlbomﬁuudndy a2
wwmm Thuuunl h
rightful owner can - ‘re-entor and reiwiate
Mbymvhgbmahw
muogtby_uialhminhmm: m -
action by the true owner will be considered
a defonding his possossion and resisting an -
mmnmmmmu
dmmdmumm
vil) Whmhowm&ehwahm
* adverso o the trae owmer cominmos o 12 |
yoars, the right of the tme owner is
Mﬂudmdbmummy ‘
mmmm»um
in question. '

“73. - Tho Supromeo  Court has- M
pointod out: that to cluu uuhd m t i
trospasser’s mmmmmm
and to the knowledge of tho truc owner and for a-
sufficiently m-pulodbmmmwb_yﬁg troe -
owner. “What is suficiently long period® depends on
the facts of each case. nmmwmuuqu_

d\(\/
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a cultivablo land, if a trespasser onters possession and

mmycmpwiththohwwledaufhmm.:,

{

ﬂmitapombbtonyﬁdhomdﬁ

accomplishes the act of settied possossion: In the case of -

BDAhnd,ﬂnpo:iﬁonumlwlydiﬁm Tho land -

statuiory suthority owning largs tracts of land, cannot be

expectod to take action for demolition of effoct |

rezistance immediatoly after it comes to know sbout the -
unsuthorized comstruction.  Firstly the unauthorisod -

occupation and construction should come #0 the notice- -
of BDA sccondly, BDA ha to verify whether tho
occupant has obtainod any order of stay or injunction.
Thirdly, the matter should be brought to tho concerned -
.~ section and appropriste orders should be obtained o -
obstruct or demolish the construction. Having regard to -

hvaglw,tlaeudminimﬁwmchinrymm'?'

a0d by the time & demolition squad visits the site, threo -

tofmrmonglﬁclmefmmdndﬂofhowbdgs

Therefore a trespasser cannot, mlybyplutingupa

shod clandestinely in BDA land or by staying in such -

shod for & fow months claim that he is in settled

posscasion and that BDA can not demolish his structure
or that BDA can dispossess him only by initiating logal -
action in a Court or law or under tho public promises
Act.  Unloss and until the posscssion of a trospasser or |

unauthorized occupant becomes settied possession, BDA

ooutimmhponnuimmdmmdcmoﬁdtﬂn :
unauthorized structures put up in its land and forcibly

O\\,\L
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mmmwwamwﬁn““
minimum force.”

“77.2. ‘Where the vacant urban land has vested in- .
BDAuummﬂfmmfowwm,j
aver of possossion, BDA bocomes the sbsolrie owner of
such land in posscssion, frood from all cleims and- -
encumbrances. Consoquently, the original owner coases
to have any right, title or intorest in such vacant land.
mgm,upqmmofnnhex-omwll‘,
pouanmdmhmmlmdormmw‘ﬁ
MMMMWGWMW”L?
any one clse cither by exccuting & sale dood or -an -
agrocment of salo or a power of attomoy, doos not arise. -
Consoquently, neithor the original owner nor any allogod -
transferoe agreed hokder or sttomey holder can claim to
be in possoasion of such vacant land; bolonging t0 BDA. -
Thercfore, the claim of posscssion. of all petitionars in
mwsnahﬂ.wﬁchmw"""m”
liable to be rejectod.” |

“78.  As statod above, sny trospasser o other - -
person can be said to bo & porson in possession of  land -
bolonging to another.. Only if ho has actual physical -
possossion or effoctive posscasion. While thero can be- -
an abscntoo landlord or absentoo owner, there oaanot be -
sn absenico trospasecr or absemtoo unauhorized -
occupant, in rogard to the vacant land. A person who- .
doumthwotﬂomchimaﬂlhtmimm‘y_;ﬁ,
ot e fpomenion d c i, il b
sbsurd for & person who admitiodly does not have titls, |

df"
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to say or contonded that ho is in possession of & vacaat
land belonging to another person, unicss ho has actual- -
physical possossion. Supreme court has repeatedly held
fhat fo claim sctled possemsion, & frospasser’ or -
unsuthorizod occupant should be in actual physical -
pouudmofﬂnmwwnﬁmyfwlm |
long period demonstrating tho accomplishment of
possession. SuumCounhnhddﬂutanmyor_
cmﬂmdmmmpmmmm !

“78.1. Thercfore, a person cannot, merely by -
mthDAlqdmdp\nﬁngugaemmdwdlou@f
foundation contend that he is in possession. Such act or -
acts would at bost amount to casual or stray acts of -
posscssion. If such a person who puts monly &
ommdwﬁafmdﬁmmmmmmw
posscssion, he will not be entitled to contend that he is in -
scttlod posscssion. Therefors, petitioners who have -
MHWWIMNMMQBDA"
lmd,camotchimtobommofudlmm ¥
BDAcouhnuumMmd‘MludeyntV
donebyBDAtodmnliﬁmthnoreow' :
woﬂ,wiﬂboweﬂwiﬂdnnuﬁghtbmmm B
against trespass/encroachment.” -

15. From the decisions referred to above the following :
principles will emerge:
i) Once the land stood divested from tho owner and vested -

- acquired land. -

(71_»/\”
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i) A person who purchases the land subsoquent to the issuanco -
of nofification will not got any title 80 the land. -

i) A trospassor is not entitied for injunction against truo- -

iv) A trospassor in scttiod possession of the acquired land is
mmmwm‘mwm-m, )
unloss ho is ovictod by duo process of law. -

v)  Seitied posscssion moans, a trespasscr's possossion must be -
effective, uadisturbod and 10 the knowledge of the truo -
mwhammmmm
scquisoonce by the true owner. \

vi)  What is sufficiont long period dopends upon the facts of -
cach case. |

o cxamin the fact situation n the prosout case, O 163:1976 under -
Section 17(1) and (3) of the BDA Act, the dofondants notified the schedule -
Land for soquisitin. On 30.11.1977 » fnel notification mader Sestion 19¢1)
of the BDA Act was issuod. .On 16,9.1978 an award came 10 by passod. -
On 25.1.1980.the defendants took possossion of schodule lands under & -
Mahazar, On 18.3.1988 a notification was issuod under Section '16(2)-:‘ef
the Land Acquistion Act noiying tho fict of aking possossion Thi
undisputod material on record cstablishos the fict that schodule lands ar
divestod from the owner Khatodsr Smt.Byakks and vestod with the -

d_sc/\/
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defendant BDA.  Tho rogisterod sale doede in frvou:of firt. plaot -
betwoon 27.5.1992 and 18.6.1992 as found st ExP3, P6, P22, mm

P81 and P82 aro subscquent o the vesting of schodule lands i fovour of -
defondants and 88 such they are illogal and the first plaintff has not derived:

o thos gl sl donds i ot . Consequntly, he sue of s

formed in the schodlo land in fivour of second plaintff under different -

sgrocment of salos as found at ExP17, P30, P45, P75 and P160 are all

illogal and unlawful. -

17, The mise filod by tho first plantiff in O.5.No:I238/19%4,
1236/54, 12381994, 1365/1994 and 41351994 for grant of decrvo of
permancat ijumction aro all dismissod: The wrie potitions fikd by the
second plw lllwrn potition No.16712-13/2000 amd Writ Pﬂh s
lﬂ4ﬂ5mhwm¢mm”bhm:g
vide order dated 18.8.2000. mumﬁhmmmm :
on 14.2.2003 MMBDAMWMMN\QWM
on the schodule sites. MWMmmmmumv-
the same may be litigious possession.

18. The defendants admit in thoir resolution dated 30.07.1988 that - .

d)f
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But Smt.Lakshmamma who was said to be in posseasion-of the schedule - -
lands coased to bo in possossion when sho oxecuted ropisterod ssle deods -
betwoon 27.5.1992 and 18.6,1992 in favour of first m Furtee fiest
i adis that wdr fivo agroomen of el detod 0.1.1994, oy
deivred the posssion of te schodule s n fvowr of seond plsiokf
in each of the suit. This chronology ammwmauu
faﬁﬂnﬂmmmnmhnofm mmm
mmamwmumwnmmm

19. It is not in disputc that Smt. Lakshmamma coases to be i -
posscssion of schodule land subsoquent exccution of registerod-salo-deods:
in favour of first plaintiff between 27.5.1992 and lﬂ.&.léﬂ.‘ Further first -
plaintiff ceasos o ‘bo in possossion of schodule land subsequent to -
exection of sgrsement of sl i fxvo o scond ot o 301199,
sothor person will ot amount  setiod possossion. The concept o sctled
posscssion is not transferable for consideration by ane person 10 amother. -
Mmmmmm@medwdm:-m 2

20, Tho plaintiffs in their plesding and aleo in the -cvidonce
admit that the defendants demolished the mmptupfonhm-;x
land on 14.2.2003. In the circumstances it cannot be sski that the plaintiffs
wer i et possesion 8 o the dak o fiing th st sed consequently |

dJV
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not ontitled for a doores of pormanent injunction. The trial Coust withowt -
considering tho ovidence on rocord and the law on the question involved- :
judgment and decreo ofﬂatthMhMtohutfm;«\;f_

g 21.Faanmwmmmnmg :
ORDER -

1 Thoappeals arc heroby allowed. 1

I The judgment and docroo in O.5. Nos 11032003 o -
170712003 passed b the ia Conet o hercby st asids.

I The mit of o plaintf in O Nos. 17632008 1o
1707/2003 are hereby dismissed. -

A mmuwuumwmhamu

Sd/=
Judge

sd/-
Tudge



