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Industrial Disputes Act (14 of 1947), ss. 25B and 25F-
Cont i nuous service, neani ng of.

HEADNOTE

A badli workman worked as the appellant’s enployee for. nore
than 240 days, with interruptions in each of the calendar
years 1959 and 1960. He was retrenched in 1961. An
industrial dispute having arisen, it was referred’ to the
Tri bunal, which held, that the appellant was not “justified
in termnating the services of the workman as the provisions
of s. 25F of the Industrial D sputes Act, 1947 were not com
plied wth.

In its appeal to this Court, the appellant —contended that
the section could apply only if the workman had put in 240
days’ continuous service in any of the years 1959 and 1960.
HELD: Section 25B says that, for the purpose of s. 25F a
wor kman who, in a period of 12 cal endar nmonths has actually
worked for not |ess than 240 days shall be deened to have
conpl eted one year of continuous service. Service for. 240
days in a period of 12 calendar nonths is equal not only to
service for a year but is to be deenmed continuous service
even if interrupted. Therefore, though s. 25F speaks of
continuous service for not |less than one vyear under the
enpl oyer, both the conditions are fulfilled if the workman
has actually worked for 240 days during a period of 12
cal endar nonths. It is not necessary to read the definition
of continuous service ins. 2(fee) into s. 25B, because, the
fiction converts service of 240 days in a period of the
twel ve calendar mnonths into continuous service for one
conpl ete year. [451C E]

The anmendnents introduced by the Industrial D sputes (Amrend-
nment) Act, 1964 into ss. 25B and 25F only renpbved the
di scordance between the unnended sections 25B and 25F (b)
and vagueness whi ch exi sted previously. But neither before
the amendnent s nor after, is uni nt errupt ed service
necessary, if the total service is 240 days in a period of
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12 cal endar nonths. [452D E

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 43 of 1964,
Appeal by special |eave fromthe award, dated August 3, 1962
of the Central Governnent Industrial Tribunal, Dhanbad in
Ref erence No. 56 of 1961
B. Sen and |I.N. Shroff, for the appellants.
The respondent did not appear
The Judgrment of the Court was delivered by
Hi dayatullah, J. This is an appeal by special |eave against
the Award dated August 3, 1962, of the Central Governnent
I ndustrial Tribunal Dhanbad, under the Industrial Disputes
Act 1947 448
449
The appellants “are the Enployers in relation to D gwadih
Colliery and the respondents their worknmen. The worknen did
not appear- in this Court. The dispute was whether the
managenent _of the colliery was justified in termnating the
servi ces of Jal dhar Singh wi th back wages.
Jal dhar Singh was a ’badli’ workman which nmeans (as defined
by the Standing Orders of the colliery) a person appointed
in the post of a permanent enpl oyee or probationer who is
temporarily absent. He worked as badli in the cal endar
years 1959 and 1960 in different capacities.  H's enpl oynent
was, of course, not continuous and -there were six breaks of
one day to a week in 1959 and eight breaks of one day to a
week in 1960. However, he worked for nmore than 240 days in
each calendar vyear though with these interruptions. In
January 1961 the colliery term nated Jaldhar Singh's service
wi thout notice to himor paynment of wages in lieu of " notice
or conpensati on. A dispute arising,  conciliation was
attempted but failed and the reference foll owed.
Before the Tribunal the workmen claimed that Jal dhar Singh
was a permanent wor kman whil e the Enpl oyers contended that
he was tenmporary. The Enployers stated that as sonme of the
permanent staff had becone surplus, there was no need of
badli worknen and the term nation of Jaldhar Singh' s service
was justified. The worknen attenpted to prove that Jal dhar
Singh was permanent from 1960 and produced some docunents
from which they asked that this inference be drawn but the
Tri bunal did not agree. The worknen relied in t he
alternative upon s. 25F of the Act because Jal dhar Si ngh had
put in service of 240 days in each of the years and
contended that as the Enployers had failed to conmply wth
the provisions of s. 25F the termnation of « service was
illegal and unjustified. The Enployers subnmitted that s.
25F could apply only if Jaldhar Singh had put in 240 /days’
continuous service in any of the years 1959 or 1960.
The service of Jaldhar Singh was admittedly terminated as
there was no work for himand not on account of disciplinary
action or voluntary retirenment, superannuation or  ill-
health. This was thus a case of retrenchment as defined in
s. 2(00) of the Act. Section 25F, which was inserted as
part of Chapter VA with effect from Qctober 24, 1953 by the
Industrial Disputes (Anendnment) Act 1953 (43 of 1953)
provi des:
"25F. Conditions precedent to retrenchnent of
wor kren.
No workman enployed in any industry who has
been in continuous service for not less than
one year under an enployer shall be retrenched
by that enpl oyer until -
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(a) the workman has been given one nonth’'s

notice in witing indicating the reasons for

retrenchnent and the period of notice has

expired, or the worknman has

450

been paid in lieu of such notice, wages for

the period of the notice:

Provi ded that no such notice shal | be

necessary if the retrenchnment is wunder an

agreenment which specifies a date for the

term nation of service;

(b) the workman has been paid, at the tinme

of retrenchnent, conpensation which shall be

equivalent to fifteen days’ average pay for

every conpleted year of service or any part

thereof i n excess of six nonths;

and,

(c) notice in the prescribed manner is

served on the appropriate CGovernnent,"
The section, if it applied, had plainly not been conplied
with 1 in respect of any of ~the conditions precedents
Jal dhar Singh, as seen already, had not been given any
notice or wages in |lieu of notice or paid compensation and
no notice had been served on the appropriate Government.
The term nation of 'service would, in these circunstances, be
illegal. But the /Enployers pointed, out that s. 25F
required two conditions: (a) continuous service and (b)
service for not |ess than one year, and contended that these
conditions were not fulfilled  as the service was not
continuous but broken. They relied on the definition of
"continuous service" in.s. 2(eee) which was introduced by
the sane anendi ng Act:

"2(eee) continuous service neans uninterrupted

service, and includes service which may be

interrupted merely on account of sickness or

aut horised |eave or an accident or a

strike which is not (illegal, or a |ock-out or

a cessation of work -which is not due to any

fault on the part of the worknman;"

The worknen, on the other hand, relied upon

the provisions of s. 25B which read:

" 25B. Definition of one year —of continuous

servi ce.

For the purposes of sections 25C and 25F, a

wor kman who, during a period of 12 calendar

nont hs, has actually worked in an industry for

not |less than two hundred and forty days shal

be deened to have completed one year of

continuous service in the industry.

Expl anation.-In conputing the nunber of ' days

on which a workman has actually worked in any

i ndustry, the days on which-

(a) he has been laid off under an agreenent

or as permtted by standing orders made under

the Industrial Enploynment (Standing Orders)

Act, 1946, or under this Act or under any

ot her law applicable to t he i ndustria
establishnment, the largest nunber of days
during

451

whi ch he has been so |aid-off being taken into
account for the purposes of this clause,

(b) he has been on leave with full wages,
earned in the, previous year, and

(c) in the case of a female, she has been on
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maternity

| eave; so however that the total period of

such maternity | eave shall not exceed twelve

weeks,

shal | be included."
The definitions ins. 2 of the Act do not apply if there is
anything repugnant in the subject or context and the
guestion is whether the definition of "continuous service"
can at all apply in considering s. 25F when what is meant by
the expression "one year of continuous service" in s. 25F
is, by s. 25B specially stated. |If s. 25B had not been
enacted the contention of the Enployers would have been
unanswerabl e for the words of s. 25F would then have plainly
neant that the service should be for a period of 12 nonths
wi thout interruptions other than those stated in s. 2(eee)
itself. But s. 25B says that for the purpose of s. 25F a

wor kman who, in _-a period of twelve calendar nonths has
actual ly ~worked for not |ess than 240 days shall be deened
to have conpleted one year of continuous service. Service

for 240 days in a period of twelve cal endar nmonths is equa
not only to service for a year ~but is to be deened
continuous service even if interrupted. Therefore, though
s. 25F speaks of continuous service for not less than one
year under the employer, both conditions are fulfilled if
the workman has actual I'y worked for 240 days during a period
of twelve calendar nmonths. It is not necessary to read the
definition of continuous service into s. 25B because the
fiction converts service of 240 daysin a period of twelve
cal endar nonths into continuous service for  one conplete
year.

M. B. Sen drew our attention to the |Industrial D sputes
(Anendrent) Act 1964 which was passed | ast Decenber. . By s.
2(iii) of the amending Act of 1964 clause (eee) of the
second section of the principal Act was omitted and by s.
13, for s. 25Bin the principal Act the following was
substituted:

"25B. For the purposes of this Chapter, -

(1) a worknan shall be said to be in
conti nuous service for .a period if heis. for
t hat peri od, in uni-nt err upt ed servi ce,

i ncl udi ng service which may be interrupted on
account of sickness or authorized | eave or an
accident or a strike which is not illegal, or
a |l ock-out or a cessation of work which is not
due to any fault on the part of the workman;
(2) where a workman is not. in continuous
service within the neaning of clause (1) for a
peri od of one year

452

he shall be deemed to be in continuous
servi ce under an enpl oyer-
(a) for a period of one year, if the

wor kman, during a period of twelve calendar
nonths preceding the date with reference to
which calculation is to be made, has actually
wor ked under the enployer for not |ess than-

(1) one hundred and ninety days in the case
of a workman enpl oyed bel ow ground in a mne

and
(ii) two hundred and forty days, in any other
case;
The Explanation to s. 25B is the sane, nutatis nutandis as
bef ore. M. Sen contended that the change in the |aw

brought out his contention. W do not agree. The anended
s. 25B only consolidates the previous sections 25B and
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2(eee) in one place, adding sone other matters which are not
rel evant to the present purpose, but the purport of the new
provisions is not different. |In fact the anendnent of s.

25F of the principal Act by substituting in cl. (b) the
words "for every conpleted year of continuous service" for
the words "for every conpleted year of service" now renoves
a discordance between the unanended section 25B and the
unamended cl. (b) of s. 25B. Neither before these severa

changes nor after is uninterrupted service necessary if the
total service is 240 days in a period of twelve calendar
nonths. The only change in the new Act is that this service
nmust be during a period of twelve cal endar nonths preceding
the date with reference to which calculation is to be nade

The | ast anendnent now renbves a vagueness which existed in
t he unanended s. 25B

We accordingly hold that the decision under appeal is
correct.

The appeal fails and i's dism ssed.

Appeal di sm ssed
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