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1. The present appeal under Article 136  of t he
Constitution of India is directed against the final |judgnent
and order of conviction dated 20.11.2002 passed by the |earned
Single Judge of the Hgh Court of Punjab & Haryana at
Chandi gar h. Learned counsel appearing for the appellant has
raised challenge to the inpugned judgnent, inter alia, but

primarily on the follow ng grounds:

(a) There is no evidence to prove denmand and voluntary
acceptance of the alleged bribe so as to attract the
of fence under Section 5(2) of the Prevention of Cor-
ruption Act, 1947 (For short, ‘the Act’). Rel i ance
has been placed by the judgment of this Court in the
case of C M dGrish Babu vs. CBI, Cochin, H gh Court
of Kerala, [2009 (3) SCC 779].

(b) The H gh Court as well as the trial Court have passed

an order of conviction despite the fact that there



was serious contradiction between the statenents of

the prosecution w tnesses. And in fact, there was
no cogent and reliable evidence to support the
charge agai nst the appellant. Even the recovery has

not been proved in accordance with |aw These fac-
tors clearly justify the benefit of doubt in favour
of the appellant and thus entitling the accused of
j udgnent of acquittal.

(c) The punishnment awarded to the appellant is unreason-
ably excessi ve. The appellant has faced the agony
of trial and thereafter other proceedings arising
therefrom for the |ast 20 years. In these circum
stances, the appellant has even faced great hardship
having lost his livelihood which adversely affected
the future of his famly nmenbers. Wile relying upon
the judgnent of this Court in the case of Adi tya
Nat h Pandey v. State of U P. [2000 (9) SCC 206], it
is contended that the sentence undergone would suf-
fice and neet the ends of justice. O course, this
argunent has been advanced w thout prejudice to the

above contentions.

2. On behalf of the State, it has been argued that the
judgnment of conviction and sentence is duly supported by the
oral and docunentary evidence produced by the prosecution. The
prosecution has been able to bring home the charge against the
accused. The ingredients of Section 5(2) of the Act as well

as Section 161 of the Indian Penal Code (for short, ‘the IPC)



are duly satisfied. The appell ant being a public servant has

not to indulge in demanding bribe. Thus, no leniency is
called for in favour of the accused. In order to exam ne the
nmerit or otherwi se the contentions raised, it is inmportant for

us to refer to the basic facts as energed from the records,

giving rise to the present appeal.

3. The appellant was newy posted as patwari in Village
Pi ruwal a. One Pritam Kaur had agricultural land at Village
Piruwal a. Her daughter, nanely, Sat Pal Kaur was inforned
during 1986 that Khasra G rdawaris of Pritam Kaur’s |and had
been recorded in the nane of Jit Singh and others as tenants
by the previous Patwari. Snt. Sat Pal Kaur took up the nmatter
wth those tenants who admtted that the Khasra Grdawaris has
been wongly recorded by the Ex-Patwari in their favour.
She al so obtai ned no-objection on the application noved by her
not her which was submtted to the Tehsildar Chachhrauli. The
application was noved for the purposes of incorporating the
necessary changes at the tine of the next Khasra Grdawaris in
t he com ng season. Snmt. Sat Pal Kaur contacted the village
Patwari (appellant herein) in the Kharif season for recording
Khasra G rdawaris in favour of her nother during the period of
Cctober, 1986. It is further the case of the prosecution that
the appellant demanded illegal gratification of Rs. 900/-
(rupees nine hundred) but that deal was struck at Rs. 400/-
(rupees four hundred) for meking the requisite changes, in the
presence of QGurnej Singh, a taxi driver, whose taxi had been

engaged by Sat Pal Kaur while visiting the appellant. Sat Pal



Kaur contacted Shri Hari Singh, Deputy Superintendent of
Police, Jagadhri at Bilaspur where Shri S K Joshi, Sub-
Di vi sional Executive Magistrar, Jagadhri, was also present.
She reported the mtter. Her statenment was recorded. She
al so produced four currency notes of the denom nation of Rs.
100/ - each and the sanme were signed both by Hari Singh, DSP
and S.K. Joshi, Sub-divisional Executive Magistrate. They
went to Patwari of Chachhraul i . They were told by the
officers that on demand she should hand over the nobney and
once noney was accepted she should inform the Police Station
and the trap was accordingly planned. Sat Pal Kaur
acconpanied by Qurnmej Singh left for Patwar-khana which was
about one km fromthe Police Station, Chachhrauli. She took
Rs. 400/- duly signed by the said officers to pay as
gratification to the Pat war i . The noney was given to the
appel l ant and accordingly Gurnmej Singh reported the matter to
Shri Hari Singh, DSP and Shri S.K. Joshi at the Police Station.
They rushed to the spot in a jeep that was parked at sone
di stance from Patwar-khana. On actual search of the appellant,
four currency notes duly signed by the officers were recovered
fromthe front |eft pocket of the shirt. Recovery neno for
the sane was prepared. The tenants had raised no objection
and that application was also found on the table of the
appellant in Patwar-khana which was taken into possession.
After conclusion of the trap, the appellant was arrested and
a case was registered with the Police Station Chachhrauli

After conpletion of the investigation, a challan regarding

commi ssion of offence under Section 161 of the | PC and under



Section 5(2) of the Act was filed before the Court of conpetent
jurisdiction. The Court franmed charges on both these offences

and the appellant was put to trial.

4. The prosecution in support of its case exam ned Tara
Chand Pawar (PW1), Snmt. Sat Pal Kaur (PW2), Rajiv Sharna
(PW3), @rmnmej Singh (PW4), Daya Singh (PWD5), Subhash
Chander Patwari (PW6), Shiv Dayal Reader (PW7), Prem Bihari

Lal (PW8), Ram Chander, ASI(PW9), Shri S. K Joshi (PW10)
and Shri Hari Ram DSP (PW11l) and closed its evidence. \Wen
the appellant was exam ned under Section 313 of Crimna

Procedure Code, 1973 (for short ‘the Cr.P.C.’), he denied the

al l egations | evel ed against himand clained to be innocent.

5. The special Judge, Anbala, by order dated 30.01.1988
convicted and sentenced the appellant under Section 161 of the
I PC to undergo rigorous inprisonnment for three years and under
Section 5(2) of the Act to undergo rigorous inprisonnment for
four years and to pay a fine of Rs.1,000/-. Feel i ng
aggrieved by this order, the appellant filed Crimnal Appea
No. 83-SB of 1988 in the H gh Court of Punjab & Haryana at
Chandi gar h. The Hgh Court by order dated 20.11.2002
di sm ssed the appeal holding that the appellant was rightly

convi ct ed.

6. To establish the charge against the appellant-accused,
the prosecution in relation to the demand and receipt of the
illegal gratification, had exam ned nmainly four wtnesses; Sat

Pal Kaur (PW2), Gurmej Singh (PW4), S. K Joshi (PW10) and



Hari Singh (PW11). Qut of these material w tnesses, PW2 and

PW4 both were declared hostile and were cross-exam ned by the

publ i c prosecutor. Leave to that effect was granted by the
Court. PW2 had stated in her exam nation-in-chief that she
apprehended that appellant wanted illegal gratification and for

that reason he was not recording the <change in Khasra
Grdawaris in favour of her nother. PW2 further stated that
she had learnt from co-villagers that Rs.300-400/- as reward
was to be given for such a job. She had contacted the police
t hereafter. She was confronted with her statenent EX PB
recorded under Section 161 of the IPC wherein she had stated
t hat Banarsi Dass had denmanded illegal gratification of Rs.
400/- from her in the presence of Gunrej Singh. She al so
stated that she had signed the nenbs but she did not read
them as she was quite puzzl ed. In the cross-exam nation

she also stated that “earlier to the day of the raid, Banars

Dass has demanded Rs. 900/-. It is correct that accused
Banarsi Dass had apologized to ne and | have accepted his
apol ogy”. She further volunteered, “it is nmy hunble request

to the Court that the Court should also accept the apol ogy of
the accused who has got snmall children to mintain”.
Thereafter, she proceeded to state that she had paid a sum of
Rs. 400/- to the accused for recording girdwari of the current
crop in favour of the nother. In her cross-exam nation, it
has also been stated that when she placed Rs. 400/- on his
table, the accused had already recorded girdawari in favour of
Jit Singh and others and the sanme had been verified by the

Kanungo. She (PW2) had an altercation with the accused as



to why he had recorded Grdwari in favour of Jit Singh and
ot hers. Then she placed Rs. 400/- on the table wherefrom the
same was picked up by the police. @Qunrej Singh (PW4), t he
other witness who was also declared hostile and who was
subjected to cross-examnation by the prosecution, stated that
the appellant had not accepted or demanded any noney from Sat
Pal Kaur in his presence. He denied that he had nmde any
statenent to the police (Ex.PW3/A. H s statenment under
Section 161 of the I PC was conpletely denied by him According
to him he had taken Sat Pal Kaur to Chachhrauli but he
remai ned sitting in the car, 100 yards away from Patwar-khana

and he did not know the accused as he hailed from Chachhrauli.

7. Wtnesses PW10 and PW11 are the Senior Oficers of
the Adm nistration and the Police. The conplainant conpl ai ned
to them about the appellant demanding bribe from her for
correcting the Khasra Grdawaris in the nane of the nother of
PW2. A trap was planned. In furtherance to which PW2 had
gone to the Patwar-khana and gave Rs. 400/- (the signed notes
of Rs.100/- each) upon which the Gurnej Singh was supposed to
have inforned the police, about the acceptance of noney by the
appel | ant . Thereafter, the police cane to the spot and
recovered the noney from the front |left pocket of the
appellant’s shirt. The search of the appellant was conducted
by the police and noney was recovered (Ex.Pl1l to Ex.P4) for
whi ch neno Ex. PD. was prepared. The tainted notes, shirt
and even the noney otherw se recovered fromthe pocket of the

appel l ant were taken into custody vide these exhibits.



8. It is apparent that PW10 and PW11 were not present in
t he Patwar-khana when the noney was denanded and accepted by
the appell ant. The prosecution primarily relied on the two
W t nesses PW2 and PW4 respectively who were declared
hostile. Certainly the prosecution can rely upon the statenents
of these witnesses and |ist their depositions nmade before the
Cour t by having those statenents corroborated or
contradicted, as the case mnmmy be, by their earlier statenents
recorded under Section 161 of the I.P.C. At this stage, the
finding recorded by the Hi gh Court can usefully be referred to:

“PW2 Smt. Sat Pal Kaur has clearly stated that
accused has informed her that Grdawari of her
nother’s land had been recorded in the nanme of Jit
Si ngh and others as tenants. She had contacted Jit
Si ngh and others and obtained no objection fromthem
The said application Ex.PA was forwarded by her
through her servant to the Tehsildar. She had
contacted Banarsi Dass and requested him to change
the said girdawari in her nother’s nane, who told
her that he will do so at the time of recording of
khasra girdawari in the next season. She
apprehended that he wanted illegal gratification and
for that reason, he was not recording the change of
girdawari in the name of her nother. She cont act ed
the Police and infornmed them about the matter. She
had visited Patwar-khana, where Banarsi Dass was
present and placed Rs. 400/- on his table. In the
nmeantine, police party canme and seized that noney.
She was declared a hostile w tness. In cross-
exam nati on, she admtted her statenent nade under
Section 161 |1PC She also admtted that Gurnej
Si ngh was not present when Banarsi Dass accused had
made a demand of illegal gratification of Rs. 400/-.
She admitted that it is correct that Banarsi Dass
accused has apol ogi zed from her and she had accepted
hi s apol ogy. She further volunteered that it is her
hunbl e request to the Court that the Court should
al so accept the apology of the accused. The police
party was sitting in the Thana. So. when the
recovery was made by the police from the appell ant-
accused, sonebody nust have infornmed the police
about the handing of the bribe and Gurnej Singh was
the only person. Shri S. K Joshi, Sub- Di vi si onal
Magi strat e, Kal ka has appeared as PWDO. He has



searched Smt. Satpal Kaur and her driver. Gur nej
Singh visited the Police Station in the afternoon and
conpl ained that Shri Banarsi Dass Patwari Hal ga has
demanded Rs. 900/- for the correction of Khasra
gi rdawari . Shri Hari Singh recorded the statenent
of Sat Pal Kaur and namde search of her person and
after the search, Rs.400/-, which were signed by him
and Shri Hari Singh, were given to her. The DSP had
prepared neno Ex-PC which was signed by him He
along with DSP, Sm. Sat Pal Kaur and Gurnej Singh
went to Police Station Chachrauli and then went to
Pat war - khana. Qurnej Singh was directed to cone to
the Police Station in case the accused accepted the
noney. After receiving nessage, they raided Patwar-
khana. Accused was found sitting in the Patwar-khana
and his person was searched by the DSP in his
presence and currency notes Ex.Pl1 to Ex.P4 were

recovered from the front pocket of the shirt,
whi ch the accused was wearing. These were taken into
possession vide neno Ex.PD. Hari  Singh also
supported the sane. So, if merely shadow w tness
had turned hostile, accused- appel l ant cannot be
acqui tted. M. S. KJoshi ( PWI10) can also be

considered as a witness of recovery as currencynotes

handed over to Snt. Sat Pal Kaur after being signed

by PW10 and PW11 vide neno Ex.PC was recovered by

DSP (PW11l) vide neno Ex.PD in the presence of Sat

Pal Kaur PW2 and Shri S. K. Joshi, PW10".
9. The above findings recorded by the H gh Court show that
the Court relied upon the statenents of PW10 and PW11l. It is
further noticed that recovery of currency notes Ex. P-1 to P-4
fromthe shirt pocket of the accused, examned in |light of Ex.
PC and PD, there was sufficient evidence to record the finding
of guilt against the accused. The Court remrained uninfluenced
by the fact that the shadow wi tness had turned hostile, as it
was the opinion of the Court that recovery wtnesses fully
satisfied the requisite ingredients. We nust notice that the
Hi gh Court has fallen in error in so far as it has drawn the

inference of demand and receipt of the illegal gratification

fromthe fact that the noney was recovered fromthe accused.



10. It is a settled canon of crimnal jurisprudence that
the conviction of an accused cannot be founded on the basis of
i nference. The offence should be proved against the accused
beyond reasonable doubt either by direct evidence or even by
circunstancial evidence if each link of the chain of events is
established pointing towards the guilt of the accused. The
prosecution has to | ead cogent evidence in that regard. So far
as it satisfies the essentials of a conplete chain duly
supported by appropriate evidence. Applying these tests to the
facts of the present case, P-10 and P-11 were neither the eye-
Wi tnesses to the denmand nor to the acceptance of noney by the
accused from Snt. Sat Pal Kaur (PW2). It is unfortunate but
true that both PW2 and PW4 nade statenents before the Court
which were quite different fromthe one nmade by them before the
police during the investigation under Section 161 of the |PC
Qurnej Singh (PW4) conpletely denied the incident and refused
to acknowl edge that the sum of Rs. 900/- only was demanded by
the accused from PW2 in his presence and that the noney was
accepted in the Patwar-khana by the accused. PW 2 obviously
has not stated the conplete truth before the Court. Though
after being declared hostile in her cross-exan nation she has
supported sonme part of the prosecution case, but she has
virtually denied the essential ingredients to bring home the
guilt of the accused either under Section 5 (2) of the Act or
under Section 161 of the IPC. She seens to have forgiven the
accused for making such a denmand and nade such a statenent
before the Court that the Court should also ignore the offence.

We are not and should not even be taken to have suggested that



PW10 and PW11 have not made correct statenent before the
Court or that the Court has disbelieved any part of their
st at enment . But, fact of +the matter remains that their
statenent with regard to demand and acceptance is based on
hearsay i.e. what was told to themtogether by PW2 and even by
PW4 at that stage. The noney was certainly recovered fromthe
pocket of the accused vide neno Ex. P-D. W, therefore, do not
accept the contention on behalf of the accused that the anount
was not recovered and the recovery is inproper in law. Ex. P-D
has duly been attested by w tnesses. Thus, it cannot be said
that the recovery from the pocket of the accused is

unsustainable in law and is of no consequence.

11. To constitute an offence under Section 161 of the IPC
it is necessary for the prosecution to prove that there was
demand of noney and the sanme was voluntarily accepted by the
accused. Simlarly, in ternms of Section 5 (1) (d) of the Act,
the demand and acceptance of the noney for doing a favour in
di scharge of its official duties is sine qua non to the
conviction of the accused. In the case of MK Harshan v.
State of Kerala [1996 (11) SCC 720], this Court in sonewhat
simlar circunstances, where the tainted noney was kept in the
drawer of the accused who denied the sanme and said that it was

put in the drawer w thout his know edge, held as under

R It is in this context the courts have
cautioned that as a rule of pr udence, sonme
corroboration is necessary. In all such type of cases
of bribery, two aspects are inportant. Firstly, there
must be a demand and secondly there nust Dbe
acceptance in the sense that the accused has obtai ned



the illegal gratification. Mere demand by itself is
not sufficient to establish the offence. Therefore,
the other aspect, namel y, acceptance is very
i nportant and when the accused has cone forward with
a plea that the currency notes were put in the drawer
wi thout his know edge, then there nmust be clinching
evi dence to show that it was with the tacit approval
of the accused that the noney had been put in the
drawer as an illegal gratification. Unfortunately, on
this aspect in the present case we have no other
evi dence except that of PW1. Since PW1 s evidence
suffers from infirmties, we sought to find sone
corroboration but in vain. There is no other wtness
or any other circunstance which supports the evidence
of PW1 that this tainted noney as a bribe was put in
the drawer, as directed by the accused. Unless we are
satisfied on this aspect, it is difficult to hold
that the accused tacitly accepted the illegal
gratification or obtained the sanme within the neaning
of Section 5(1)(d) of the Act, particularly when the
version of the accused appears to be probable”.

12. Rel i ance on behal f of the appellant was placed upon the
judgnent of this Court in the case of CM Grish Babu (supra)
where in the facts of the case the Court took the view that
nmere recovery of noney fromthe accused by itself is not enough
in absence of substantive evidence for demand and acceptance.
The Court held that there was no voluntary acceptance of the
noney knowing it to be a bribe and giving advantage to the
accused of the evidence on record, the Court in para 18 and 20

of the judgnment held as under

“18. In Suraj Mal v. State (Delhi Adm.) [1979 (4)
SCC 725] this Court took the view that (at SCC
p. 727, para 2) nmere recovery of tainted noney
divorced from the circunstances under which it is
paid is not sufficient to convict the accused when
the substantive evidence in the case is not reliable.
The nere recovery by itself cannot prove the charge
of the prosecution against the accused, in the
absence of any evidence to prove paynent of bribe or
to show that the accused voluntarily accepted the
noney knowing it to be bribe.



20. A three-Judge Bench in M Narsinga Rao v. State
of A P.[2001 (1) SCC 691: SCC (Cri) 258] wile
dealing with the contention that it is not enough
that sone currency notes were handed over to the
public servant to nake it acceptance of gratification
and prosecution has a further duty to prove that what
was paid anounted to gratification, observed: (SCC p
700, para 24)

“24. ...we think it is not necessary to deal with the
matter in detail because in a recent decision
rendered by us the said aspect has been dealt with at
l ength. (Vide Madhukar Bhaskarrao Joshi v. State of
Maharashtra [2000 (8) SCC 571]).The follow ng
statement made by us in the said decision would be
the answer to the aforesaid contention raised by the
| ear ned counsel : (Madhukar case, SCC p. 577, para 12)

“12. The premise to be established on the facts for
drawi ng the presunption is that there was paynent or
acceptance of gratification. Once the said premse is
established the inference to be drawn is that the
said gratification was accepted “as notive or reward”
for doing or forbearing to do any official act. So
the word “gratification” need not be stretched to
mean reward because reward is the outcone of the
presunption which the court has to draw on the

fact ual prem se t hat t here was paynent of
gratification. This wll again be fortified by
looking at the collocation of two expressions
adjacent to each other Ilike *“gratification or any
val uable thing”. |If acceptance of any val uable thing

can help to draw the presunption that it was accepted
as notive or reward for doing or forbearing to do an
official act, the word *“gratification” nust be
treated in the context to nmean any paynent for giving
satisfaction to the public servant who received it.”

13. In fact, the above principle is no way derivative but
is a reiteration of the principle enunciated by this Court in
Suraj Mal case (supra), where the Court had held that nere
recovery by itself cannot prove the charge of prosecution
agai nst the accused in the absence of any evidence to prove
paynent of bribe or to show that the accused voluntarily

accepted the noney. Reference can also be made to the judgnent



of this Court in Sita Ramv. State of Rajasthan [1975 (2) SCC

227], where simlar view was taken.

14. The case of CM Grish Babu (supra) was
regi stered under the Prevention of Corruption Act, 1988,
Section 7 of which is in pari materia with Section 5 of the
Prevention of Corruption Act, 1947. Section 20 of the 1988 Act
raises a rebuttable presunption where the public servant
accepts gratification other than I|egal remuneration, which
presunption is absent in the 1947 Act. Despite this, the Court
followed the principle that nere recovery of tainted noney
di vorced from the circunstances under which it is paid would
not be sufficient to convict the accused despite presunption

and, in fact, acquitted the accused in that case.

15. In light of the above principles enunciated by the
Court now we mmy exam ne the evidence on record with specific
enphasis to the demand and acceptance of illegal gratification
for changing Khasra Grdawaris in the nane of nother of Snt

Sat Pal Kaur (PW2). Besides, the part of her statenent which
we have aforenoticed, she also stated that she had never nmade
the statement Ex. PW3/A before the police. Even on the nenos
whi ch have been signed by her she stated that she had signed
them w thout reading the sane. She was educated up to 4th
Class only. In her cross-exanm nation she does support a few
facts of the prosecution but on the nmaterial circunstance/fact
she has conpletely taken a sonersault while naking a statenent

before the Court. Qurnej Singh, Dbesides disowning his



statenent under Section 161 of the IPCin its entirety, stated
that he was not present either when the bribe was demanded or
when the sanme was accepted. The accused, when was put to
incrimnating evidence against himin terns of Section 313 of
the &.P.C., did admt that PW2 (conplainant) had cone to the
of fice of Patwar-khana with the police but stated that no other
persons had acconpani ed them PW2 insisted on chaning the
Khasra Grdawaris and after she got annoyed, she got him
falsely inplicated. Money alleged to have been recovered from
him in fact, was lying on the table w thout his know edge or
demand. PW2 has also stated in her statenent that she kept
the noney on the table after some altercation with the accused.
In these circunstances, it is difficult for the Court to hold
that the prosecution has established the offence against the
accused, that he accepted the noney voluntarily as illegal
gratification. The effect of the statenment of PW2 and PWA4
has a substantial adverse effect on the ~case of the
prosecuti on. There are other wtnesses examned by the
prosecution which are fornmal witnesses and in the absence of
support of PW2 and PW4, the prosecution has not been able to
establish the charge (demand and acceptance of illegal
gratification by the accused), thus entitling him to sone
benefit on the technical ground of two witnesses i.e. PW2 and

PW4, turning hostile.

16. In light of the statenment of two hostile w tnesses PW2
and PW4, the demand and the acceptance of illegal

gratification alleged to have been received by the accused for



favouring PW2 by recording the Khasra Grdawaris in the nanme
of her nother cannot be said to have been proved by the
prosecution in accordance with law. W nake it clear that it
is only for the two witnesses having turned hostile and they
having denied their statenment made under Section 161 of the
|.P.C. despite confrontation, that the accused may be entitled
to accquital on technical ground. But, in no way we express
the opinion that the statenment of w tnesses including official
w tnesses PW10 and PW11, are not accepted by the Court.
Simlarly, we have no reason to disbelieve the recovery of EX.

P-1 to P-4 vide Ex. P-D.

17. In the light of this we are of the considered view that
the judgnent of the H gh Court convicting the accused for the
of fences with which the accused was charged cannot be sustai ned

in | aw

18. For the reasons aforerecorded and particularly in view
of the fact that two wtnesses turned hostile, giving the
benefit of doubt on technical ground to the accused, we hereby
set aside the judgenent of the H gh Court and acquit the
accused of both the charges i.e. under Section 161 of the |IPC
and under Section 5 (2) of the Act. The appeal is accordingly
allowed leaving the parties to bear their own costs. Bai |

bonds, if any, furnished by the appellant be rel eased.
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