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BENCH
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DAS, S. K

GUPTA, K. C. DAS

Cl TATI ON
1965 AIR 83 1964 SCR (4) 673
Cl TATOR | NFO -
RF 1965 SC 87 - (10)

ACT:

Cri m nal Procedure-Two incidents-Trial separate--Prior

acquittal in one-If operates as bar to conviction in another
caseCode of Crimnal Procedure, 1898 (Act V of 1898), ss.
403, 236, 237.

HEADNOTE

The eight appellants variously arned attacked one 'T ‘and as
a result of the assault 'T" died. These appellants then
proceeded to |loot the house of 'T ~and on the way net four
others who joined them They then cane across one /' P and
assaulted him There was a snall gap of tine ‘and ’'the
pl aces of assault were different. The nagistrate framed a
single charge but the Session Judge franed two charges
nanely one connected with the attack on 'T° and the other
connected wth the attack on "P°. He also separated the
trials on the two charges. The Sessions judge convicted the
appellants in both cases. The appeal in the second case
i.e. the case relating to assault on 'P was heard first by
the H gh Court and the appellants were acquitted of the
charges of being nenbers of an unlawful assenbly. ~ Later the
appeal connected with the assault on 'T was heard by the
H gh Court and in that appeal their convictions and
sentences were confirmed. The present appeal arises out of
the convictions and sentences passed by the High Court. The
appel l ants contended that the prior acquittal in the 'second
case operated as a bar to the conviction in the present
case. The appellants relied on a decision of the Privy
Council nanely Sarnbasivamyv. Public Prosecutor Federation
of Malaya and of this Court in PritamSingh v. State of
Punj ab.

Hel d: (i) There was nothing in comon between the
present appeal and the aforesaid two cases relied upon by
the appellants.In this case the assault on 'T° was over when
the unlawful assenbly forned its new common object nanely
the assault on ' P

(ii) A plea of autrefois acquit which is statutorily
recognised in India under s. 403 of the Code of Crinina

Procedure arose when a person is tried again for the same
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of fence or on the sane facts for any other offence for which
a different charge fromthe one nmade agai nst himm ght have
been nmade wunder s. 236 or for which he might have been
convicted wunder s. 237. The prior acquittal in the other
case did not operate as a bar to the conviction in the
present case as the charge in the other case was quite
different fromand i ndependent of the charge in the present
case, and ss. 236 and 237 of Code of Criminal Procedure were
not applicable to the present facts because the two offences
were distinct.

Sanbasi vam v. Public Prosecutor Federation of Mlaya, [
1950] A.C. 458, Pritam Singh v. State of Punjab, A l.R 1956
S.C. 415, GQ@urcharan Singh v. State of Punjab, [1963] 3
S.C.R 585 and

674

Mohi nder Singh v. State of Punjab, C. A No. 140 of 1961
deci ded on 31-7-63, explained.

(i) Thi s court, in t he absence of speci a
circunst ances, does not review for the third time evidence
whi ch has been accepted inthe H gh Court and the tria
court.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimi nal Appeal No. 95 of
1961.

Appeal by special |eave fromthe judgnment and  order dated
February 15, 1961, of the Allahabad H gh Court in Crinina
Appeal No. 1597 of 1960.

D. S. Tewatia and K. B. Mehta, for the appellants.

O P. Rana and C. P. Lal, for the respondents.

August 29, 1963. The judgnent of the Court was delivered by
H DAYATULLAH J.-This is an appeal by special |eave | against
the judgment of the Hi gh Court-of Allahabad in Crimna
Appeal No. 1597 of 1960 deci ded on-February 15, 1961. The
appel l ants are eight in nunber and they have been convicted
under S. 325 read with S. 149 of the Indian Penal "Code and
sentenced to three years rigorous inprisonnent. ~ They have
al so been convicted variously under ss. 147 & 148, Indian
Penal Code and sentenced to smaller terns of inprisonnent
whi ch need not be nentioned as those sentences are made to
run concurrently wth the above sentence. They wer-e
originally charged under S. 302 read with S. 149, Indian
Penal Code for the nurder of one Ti kam on January 24, 1960
at about noon in village Nandgaon Police Station  Barsana
District Mathura. The Session Judge, Mathura; did not think
that a case of murder was made out and convicted them of the
| esser offence. Their appeal to the H gh Court was disms-
sed and the conviction and sentences were naintained.

There was yet another trial at which these ei ght persons and
four others were tried under S. 307/ 149, Indian Penal Code
for causing hurt to one Puran with such intention and. ‘under
such circunstances that if by that act they had caused - his
death they would have been guilty of nurder and al so under
ss. 147 & 148 of the Penal Code for being nenbers of an
unl awful assenbly, the comopn object of which was an attenpt
on Puran’s life. The |earned Sessions judge, Mathura held
in the second case that the injuries sustained by Puran
warranted an

675
of fence under s. 323, Indian Penal Code. The accused and
Puran conmpounded that offence and all the accused were

acquitted. The Sessions judge, however, convicted 11 out of
12 accused under ss. 147 & 148, |Indian Penal Code and
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awarded different sentences, according to the weapons
possessed by them One Koka was acquitted because his plea
that he was blind frombirth was accepted. The 11 accused
in the second case appealed to the High Court and were
acquitted of the charge of being nembers of an unlawfu

assenbly. That Judgnent of the High Court was delivered on
January 31, 1961, in Crimnal Appeal No. 1598 of 1960,
fifteen days before the confirmation of the conviction and
sentences of the eight appellants in this appeal. The facts
of the case may now be given.

There was enmity between Ti kam (deceased) and the appellants
and on January 24, 1960, just about noon tine Tikam was
sitting at the shop of ‘a blacksmth in village Nandgaon

Dulli and Nathi who were exanmined as P. W. 2 & 3 were
sitting near him The appellants who were armed wth
Bal | ans, a Pharsa and Lathis arrived on the spot and on
seeing Tikam started to assault him Ti kam was severely

injured and fell in a ditch adjacent to the road but even
after ' he fell in it the assault was continued by the
appel | ant's. He di ed the sane day about five hours later.

After assaulting Tikam these appellants decided to ransack
his house and started towardsit. On the way they were net
by the other four accused and this brought their nunber to
twel ve. VWile they were going to the house of Tikam they
saw Puran and deci ded to beat him Puran was assaulted and
the second case arose out of the assault on him

The |learned magi strate who conmitted the accused to stand
their trial before'the Court of Sessions framed a comon
charge in respect of the two incidents but 'the Sessions
judge anmended the charge and divided it into tw charges
nanely one connected with the attack on Tikam and the other
connected with the attack on Puran., He al so separated the
two trials on the two charges. As stated already lie
convicted the eight appellants in respect of their @ assault
on Tikam and the sane appellants wth three others in
respect of their assault on Puran

676

The appeal 1in the second case was heard first and was
allowed by the H gh Court and the 11 appellants in that
appeal including the eight before us were ordered to be
acquitted.

It was contended before us by M. Tewatia that M. Justice
Sharma who delivered the judgnent inpugned before us did not
allow the appellants a chance to reply to the argunents on
behalf of the State and thus denied thema fair hearing.
This fact was nmentioned in the petition for certificate in
the Hi gh Court and has been repeated in the petition for
special leave. M. Justice Sharma had proceeded to deliver
j udgrment as soon as the argunents were over and the judgnent
was delivered by himon two consecutive days in the presence
of the appellants and their counsel. |[If any such right had
been denied to the appellants they should have brought the
matter inmrediately to the notice of the | earned Judge and he
would have rectified it. It appears that the appellants
were hoping for an acquittal in view of the prior acquitta
by the | earned judge in the conmpani on case and realised too
late that their appeal was not accepted. It is for this
reason that they do not appear to have raised this issue
before the | earned Judge when they asked himto certify the
appeal and his Oder does not show that they made a
grievance that the hearing was not fair. In our opinion
this point cannot be considered because though. it was
mentioned in the petition for certificate it was apparently
not pressed before M. Justice Sharnma.

The next contention of the appellants is that the prior
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acquittal in the second case operates as a bar to the
conviction in the present case and the Hi gh Court ought to
have given the appellants the benefit of the prior ac-
quittal. Reliance in this connection is placed upon a de-
cision of the Privy Council in a case from Malaya State
reported in Sanbasivamv. Public Prosecutor/Federation of
Mal aya(1l) and particularly the follow ng passage from the
j udgrment of Lord Mac Dernott:
"The effect of a verdict of acquitta
pronounced by a conpetent court on a |lawfu
charge and after a lawful trial is not
conpletely stated by saying that the person
acquitted ‘cannot be tried again for the sane

of f ence.

[1950] A.C., 458 at p. 479.

677

To that is nust be added that the verdict is
binding and conclusive in all subsequent
pr oceedi ngs between the parties to the
adj-udi cati on. The nmaxi mum "Res judicata pro

veritate accipitur" is no less applicable to
crimnal than to civil proceedings. Here, the
appel l ant havi ng been acquitted at the first
trial ‘on the charge of having ammunition in
hi s possession, the prosecution was bound to

accept the correctness of that verdict and
waspr ecl uded from taking anyst ep to
challlenge it at the second trial. And the ap-

pellant = was no less entitled to rely on his
acquittal in so far as it mght be relevant in
his defence. That it was not conclusive of
his innocence on the firearmcharge is. plain
but it undoubtedly reduced in sonme degree the
wei ght of the caseagainst him for at the
first trial the facts proved in support of one
charge were clearly relevant to the other
having regard to the circunstances in which
the anmmunition and revol ver were found and the
fact that they fitted each other."
The above passage was cited with approval by this Court in
Pritam Singh v. State of Punjab(1). The two cited cases
were consi dered and di stinguished by this Court in Mhinder
Singh v. State of Punjab(2) and Pritam Singh’s case was
again distinguished in GQurcharen Singh & anr. v. State  of
Punj ab(1). As pointed out in Mbhinder Singh v.. State of
Punj ab(2), the case of the Privy Council  involved a
confession by an accused in which he admited possession of a
firearm and some anmunition which were both offences under
the relative |aw of Malaya State. He was convicted on the
basis of that statenent on two counts but on appeal was
acquitted in respect of the count relating to the possession
of ammunition and a fresh trial was ordered in respect of

the count relating to the possession of the firearm ' In the
second trial the confession was again relied upon and he was
convi ct ed. The Privy Council set aside the conviction

because the confession was incapable of being divided into
two parts so as to nake separate confessions about the

(1) AIl.R 1956 S.C. 415. .

(2) Cr. A No. 140 of 1961, decided on 31-7-63
(Unreported).

(3) [1963] 3 S.C.R 585.

678
possession of firearm and about the possession of am
nmuni tion. Their Lordships held that the confession which

was indivisible could not be used at all, in view of the
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acquittal recorded earlier on the other count. In Pritam
Singh’s case(1l) the accused nade a statenment leading to the
recovery of a firearmw th which he was alleged to have shot
one of the victinms. He was prosecuted for possession of the
firearmand was acquitted but the evidence of the possession
of the firearmwas used in the murder charge. This was held
to be not permssible. As explained in Mhinder Singh's
case(2), the acquittal in respect of the possession of
firearm affected the adnmissibility of the sane evidence in
connection wth the nurder case, because the firearm could
not at the same time be possessed as well as not possessed

by the accussed. The acquittal under the Arms Act,, being
proper, affected the evidence of possession in the nurder
case. In Mohi nder Singh’'s case(2) as wel | as in

Gurcharan’s(3) case Pritams(l) case was di stingui shed
because in those cases, the acquittal under the Arnms Act was
[ ater than the conviction on the substantive charge.

There /s nothing in common between the present appeal and
the two cases relied upon by the appellants. In this case
there is no doubt a prior acquittal but on a charge which
was quite different fromand i ndependent of the charge in
the present case. The assault on Ti kamwas over when the
unl awful assenbly formed its now conmon object nanmely the
assault on Puran. The acquittal proceeded nmainly because
Puran conpounded the offence under s. 323 and the H gh Court
did not feel inpressed by the evidence about the remaining
charges, The charges on which that acquittal took place had
not hi ng whatever to do with the charges on which there is
conviction in the present appeal. A plea of autrefois
acquit which is statutorily recognised in India under s. 403
of the Code of Crimnal Procedure arises when a person is
tried again for the same offence or onthe sane facts for
any other offence for which a different charge fromthe one
made agai nst hi m m ght have been made un-

(1) AIl.R 1956 S. C 415.

(2) Cr. A No. 140 of 1961, decided on 31-7-63
(unreported).

(3) [1963] 3 S.C.R 585.
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der s. 236 or for which he nmight have been convicted under
s. 237.

Section 236 provides for a situation where it is doubtfu

what offence has been committed. Wwen a single act or
series of acts is of such a nature that it is doubtful which
of several offences the facts which can ~be proved wll

constitute, that section permts that the accused may be
charged with having committed all or any of such offences
and any nunber of such charges may be tried at once or he
may be charged in the alternative with having commtted sone
one of such offences. Section 237 enables the Court to
convict an accused charged with one offence for a “different
of fence where the facts show that a different offence has
been comitted.

Neither of these provisions is applicable to the present
facts because the two offences were distinct and spaced
slightly by tine and place. The trials were separate as the
two incidents were viewed as distinct transactions. Even if
the two incidents could be viewed as connected so as to form
parts of one transaction it is obvious that the offences
were distinct and required different charges. The assault
on Tikamin fulfilment of the comobn object of the unlawfu

assenbly was over when the unlawful assenbly proceeded to
the house of Tikamto loot it. The new compbn object to
beat Puran was formed at a tinme when the conmon object in
respect of Tikam had been fully worked out and even if the
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two incidents could be taken to be connected by wunity of
time and place (which they were not), the offences were dis-
tinct and required separate charges. The |earned Sessions
judge was right in breaking up the single charge framed by
the mgistrate and ordering separate trials. In this view
the prior acquittal cannot create a bar in respect of the
convi ction herein reached.

It was contended by M. Tewatia that the earlier judgnment
i nvol ved al nost the sane evidence and the reasoning of the
| earned judge in Puran’s case destroys the prosecution case
in the present appeal. He attenpted to use the earlier
judgrment to establish this point. |In our opinion he cannot
be allowed to rely upon the reasoning in the earlier
judgment proceeding as it did wupon evidence which was
separately recorded and separately

680

consi der ed. The eye witnesses in this case are five in
nunber,” while .in the other case there were only two, but
that apart, the earlier judgnent can only be relevant if it
fulfils the conditions laid down by the Indian Evidence Act
in ss. 40-43. The earlier judgnment is no doubt adnissible
to show the parties and the decision but it 1is not
admi ssi bl e for the purpose of relying upon the appreciation
of evidence. Since 'the bar under s. 403 Crimnal Procedure
Code did not operate, the earlier judgnment is not relevant
for the interpretation of evidence in the present case.

M. Tewatia attenpted to argue on the facts of this case but
we did not permt himto do so because this Court, in the
absence of special circunstances, does not review for the
third tinme, evidence, which has been accepted in the High
Court and the Court below. No such circunstance ‘has been
pointed out to us to make us depart from the settled
practice. The appeal therefore fails and is dismi ssed.
Appeal dism ssed




