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Leave granted.

Challenge in this appeal is to the judgnent rendered by a

| earned Single Judge of the Allahabad High Court. The High
Court by the inmpugned order partly accepted the chall enge
made by the respondent no.1, theinformant, in Crime no.53 of
2005.

Factual background in a nutshell is as follows:

On the basis of the informati on given by respondent no. 2

case of alleged conmm ssion of offence punishabl e under

Section 498-A, 323, 504 of the Indian Penal Code, 1860 (in
short the "IPC) read with Sections 3 and 4 of the Dowy

Prohi bition Act, 1961 (in short "Dowy Act’) was registered.
After investigation charge sheet was fil ed against the
appel l ants. The magi strate took cogni zance of the offences and
i ssued sumtmons to the accused persons. The of fences are

triable by Magistrate, First Cass. The informant filed an
application before the concerned Magistrate to the effect that
on the basis of evidence collected by the investigating officer
cogni zance ought to have been taken for offence punishable
under Sections 406 and 307 | PC. The mmgi strate was of the

view that after evidence is adduced, commi ssion of the offence
puni shabl e under Sections 406 and 307 IPC is made out, then

the prayer of the informant coul d be considered. Respondent
no.2 filed a petition before the High Court stating that the
materials collected by the investigating officer and contai ned
in the case diary itself justified trial under Sections 307 and
406 IPC. It was pointed out that by addition of these sections,
the case should be tried by the Court of Sessions while on the
basi s of cogni zance taken the case is triable by the Magistrate.
The High Court was of the view that the Mgistrate had not
applied his mind to the nerits of the points raised by the

i nformant. The Magi strate was not bound by the description

in the police report and whil e taking cognizance it coul d make
variation if there was sufficient material before him The Hi gh
Court felt that when the informant clained that the materials
contained in the case diary indicated comr ssion of certain

of fences which nake it case triable exclusively by the Court of
Sessions, the Magistrate should at the tine of frami ng charges
consi der and deci de points so that unnecessary proceedi ngs
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are not taken up if the case is to ultimately go before the
Sessi ons Judge. After having so held the H gh Court held that
proper stage is the stage of frami ng charge. Direction was
given to consider and decide the matter afresh.

Learned counsel for the appellants submitted that the

approach of the High Court is clearly erroneous. It rightly held
that at the time of fram ng charge the Magi strate could

consider as to what are the offences for which accused

persons have to be tried. Having held so, the H gh Court

could not have found fault with the Magistrate’s observations

to simlar effect.

We find that the H gh Court has unnecessary made
certain observations which lead to contrary concl usions.
Havi ng held that the proper stage for consideration is stage of
fram ng charge, there was no necessity for further
observations and/or directions. It rightly held that the
Magi strate i s not bound to take cogni zance of the of fences
i ndicated in the police report. That being so, the ultimte
directions of the Hi gh Court materially differ fromits earlier
concl usi ons.

The Magi strate has to consider material at the time of
fram ng charge. Needless to say he will pass necessary orders
if according to himthe case is triable by the Court of Sessions.

The appeal is accordingly disposed of.




