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ACT:

Agricul tural Produce Markets-Market conmi ttees-Levy of fees-
Notification-Validity-A class and B class traders--
Li cences-Di scrim nation-Rules declared i'nval i d- Subsequent
amendnent s to enactnment-Validity of rules-Doctrine of
eclipse--Saurashtra Agricul tural” Produce Markets (Qujarat
Amendnent and Validating Provisions) Odinance, 1961 (1 of
1961) - Bonbay Agricul tural Produce Markets Act, 1939 (Bom 22
of 1939), as anended, ss.5A, 11, 29-B, rr. 53, 64, 65, 66,
67-Constitution of India, Arts.14, (31)(1), 265.

HEADNOTE:

Consequent on the decision in Gul am Mohamad v. The State of
Bonbay, [1962] 2 S.C.R 659, by which rr. 53, 65, 66
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and 67, framed under the Bonmbay Agricultural Produce Markets
Act, 1939, were held to be ultra vires the provisions of ss.
6A and 11 of the Act, the State of Qujarat amended r.53 by a
notification dated June 23, 1961, and also pronulgated an
Ordi nance on June 26, 1961, by which anendnents were made in
certain sections of the Act and a news. 29 B was inserted
in the Act validating certain acts or things done prior to
the promul gati on of the Ordinance. The petitioners, sone of
whom were whol esale dealers and the rest retail dealers,
filed petitions under Art. 32 of the Constitution of India
for certain reliefs on the grounds (1) that the notification
dated June 23, 196 1, was discrinm natory and thus of fended
Art. 14 because under it a market commttee could levy fees
on agricultural produce by different nodes, (2) that s. 29-B
was insufficient to validate the defects noticed in the
earlier decision of the Suprenme Court inasmuch as the
rel evant provisions of the Act and the Rules were not
retrospectively amended, (3) that under the bye-laws A class
traders were charged much higher fees than B class traders
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and, further, B class traders were allowed to sell to
consuners anywhere in the market area whereas A class
traders were not so allowed, and this anmount ed to
di scrimnation, (4) that the main provisions of the Act had
been anended by the Odinance and, therefore, the basis on
which the Suprene Court upheld the Act no |onger existed,
(5) that rr. 65, 66 and 67 which had been declared to be
ultra vires had neither been reframed no validated by the
Ordinance and, therefore, it was not open to the narket
conmittee to issue licences under those rules, and (6) that
s. 29-B was bad in so far as it prevented refund of |icence
fees collected before the Ordinance cane into force in view
of Art.31 (1) of the Constitution.

Held that : (1) the notification dated June 23, 1961, by
itself could not be said to be discrimnatory- because
i mposition of the fees was nmade only by the bye-laws franed
by the nmarket committee under the power conferred on it by
s. 11 subject to the maxima prescribed in the notification
if a bye l'aw prescribed rates of fees in tw nodes in such a
way as to result in discrimnation then such a bye-Ilaw would
have to be struck down.

(2)the fact that under r.53 the narket comrittee m ght

| evy fees by one nethod on one agricultural produce and by
anot her met hod on anot her agri cul tural produce, would not be
a ground of discrimnation, because each commodity nust be
treated as a class by itself.

(3)s. 29-B was sufficient to cure the defects pointed out
in the earlier judgnent of the Suprene Court and to validate
877

the actions taken and the things done before the  promul ga-
tion of the Ordinance dated June 26, 1961

(4)there was a basis for classification of traders.into A
class and B class, and the restrictions placed by the Act,
Rules and Bye-laws were reasonable restrictions 'in the
interests of the general public.

(5)the purpose of the licence granted to B Class traders
was to permt themto buy inthe narket yard and thus
control their activity in connection with whol e-sale trade,
and not to control retail dealers. Consequently, the narket
comm ttees were acting within their powers under Act.
(6)though s.5A had been anended, the said section read
with the Rules did not involve any radical —departure from
the schene of the Act as it was before the anmendnent.

(7) rr. 65 and 67, which were valid when they were
originally franmed but becane bad on the insertion of 5A in
the Act in 1953, became valid again after the amendnent of
the section by the ordinance, by the application of the
doctrine of eclipse.

Dhikaji Narain Dhokras v. The State of Madhya Pradesh,
(1955) 2 S. C R 589 and Deep Chand v. The State of /Utar
Pradesh (1959) Supp. 2 S.C. R 8. applied.

(8)s. 29-B having validated the levy and collection of
licence fees, Art. 31 (1) was riot applicable to the 'case,
since fees were included within the taxing power of the
| egi sl ature whi ch had al so power to | egi slate
retrospectively.

MP. V. Sundararamier & Co. v. The State of Anddhra
Pradesh, (1958) S.C. R 1422, relied on.

JUDGVENT:

ORIG@ NAL JURISDICTION : Petitions Nos. 226 to 229 and 233 of
1961.

Petitions under Art. 32 of the Constitution of’ India for
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the enforcenent of fundanental rights.

AS. R Chari, J. B. Dadachanji, O C  Mthur and
Ravi nder Narain, for the petitioners (in Petns. Nos. 226 to
229 of 61).

I.N. Shroff, for the petitioners (in Petn, No. 233 of
61) .

A. V. Viswanatha Sastri, N. S. Bindra and
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R. H. Dhebar, for respondent No. 1 (in all the petitions.)
1962. March 15. The Judgnent of the Court was delivered by
WANCHOO, J.-These five petitions under Art. 32 of the
constitution, which are connected and will be dealt wth
together, raise questions as to the constitutionality of the
Bonbay Agricultural Produce Markets Act, Bombay Act No. XXl
of 1939, (hereinafter referred to as the Act), as anended by
the Bonmbay and Saurashtra Agricultural Produce Markets
(CGuj arat amendnment -and val i dating Provisions) O dinance, No.
1 of 1961 (hereinafter referred to as the O dinance), and
the Rules and the bye-laws franed thereunder. They are a
sequal t'o the judgnent of this Court in Gulam Mhamed v.
The State of Bonmbay (1), which was delivered on May 2, 1961
"One of petitioners before usin these petitions was also a
party in that petition, which was with respect to a market
established in Ahnedabad.” In that petition the challenge to
the constitutionality  of the main provisions of the Act
failed but the provisions of certain Rules, nanely rr. 53,
65, 66 and 67 were held to be ultra vires the provisions of
a. 11 and a. 5A of the Act. |n consequence, a direction was
i ssued prohibiting the respondents in that petition from
enforcing the provisions of the Act, Rules and Bye-|aws

against the petitioners.in that petition till a market was
established in law for that area under s.5A and fromlevying
any fee under a. 11 till the naxi numwas prescribed under
the Rules. Consequent on that ~-decision, the State of

Gujarat anmended r. 53 by notification dated June 23, 1961
Further the O dinance was promul gated on June 26, 1961, by
whi ch certain anendnents were nmade in certain sections of
the act and a news. 29-B was inserted in the Act validating
certain acts or things done prior to the promul gation of the
(1) [1962] 2 S.C.R 659,
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ordinance. The present petitions were filed thereafter.

Four of the petitions (nanmely, Nos. 226 to 229) are wi th
respect to Ahnedabad while the fifth petition (No. 233)
is with respect to Nadiad. Two of the  petitioners of
Ahmedabad are whol esal e dealers while the other two claimto
be retail dealers. The contentions on behalf of the Ahne-
dabad petitioners are that the notification anended r. 53,
offends Art. 14 of the Constitution and is therefore /bad.
It is further contended that though S. 5AA has been anended,
the anmendnment is prospective ; therefore the “infirmty
noticed in the earlier judgment of this Court still remains
and s. 29-B which has been inserted in the Act is insuffi-
cient to validate what bad been done before the O dinance

cane into force. It is further contended that the bye-Ilaw
under which the nmarket committee issues licences to A d ass
and B <class dealers is discrimnatory and i mposes

unreasonabl e restrictions on the fundamental right to carry
on trade and business and is therefore bad. Lastly it 1is
contended that the market committee insists on issuing
licences for retail trade and this it cannot do for contro
of retail trade is, not within the provisions of the Act as
held by, this Court in the earlier judgnent, and further in
consequence the market committee is using r. 64 in a nmanner
in which it was not intended to be used and therefore that
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rule though it was upheld in the earlier judgnent should be
declared ultra vires.

The mmjority of the petitioners in the Nadiad case are
whol esale dealers but a fewof themclaim to be retai
deal ers. These petitioners further chal | enge t he
constitutionality of the Act after its amendment by the
Ordinance, and their contention is that the O dinance nakes
radi cal changes in the main provisions of the Act and the
basis on which these main provisions were upheld by this
Court
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earlier, no |onger applies, and therefore the Act as it now
stands after the amendment is violative of the fundanenta
right to carry on trade and busi ness guaranteed under Art.
19(1)(g) of the constitution as the restrictions placed by
it on the said right are unreasonable. Further it is
contended that rr. 65, 66 and 67 were struck down by this
Court in the earlier judgnent as beyond the power conferred
on the State under s. 26 of the Act. These rules therefore
cannot be held to be a part of the Rules in force now and in
consequence it was not open to the market comittee to Act
as provided in these Rules. Lastly it is urged on behalf of
one of the petitioners that he. had paid |licence fee to the
market comm ttee and was entitled to a refund of that after
the wearlier judgment  of this Court; but s. 29-B newy
inserted in the Act which in effect deprives this petitioner
of getting refund is invalid and illegal as-it is against
the provisions of Art. 31(1). Some other points have also
been rai sed by the Nadiad petitioners ; but as they are not
pressed, we shall not refer to them

The petitions have been opposed on behal f of the State and
it has traversed all the points raised on behalf " of the
petitioners. It is not necessary to set out the grounds on
which it is urged on behalf of the respondents that the
contentions of the petitioners have no force. These grounds
will appear when we deal with the  contentions raised on
behal f of the petitioners one by one. Nor do we think it
necessary to set out the previous history as to the
establishment of the nmarket in Ahnedabad as that w'll be
found in the earlier judgnent ; nor is it necessary to set
out the previous history as to the establishment of the
market in Nadiad, for it is not in dispute that that history
is simlar to the, history in the case of the Ahnedabad
mar ket . We shall therefore proceed to indicate the points
whi ch al one have been pressed on behal f of the petitioners
and then consider them one by one.
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Sonme of the points are not comon; but as they have . been
raised in one petition or the other and these petitions have
been dealt with together and. the decision on any point WII
effect even other petitions in which it has not been raised,
we shall proceed on the basis that all the points have been
raised in all the petitions particularly as the |earned
counsel appearing in the various petitions adopted the
argunents of one another during the hearing. The points
therefore which call for decision are as bel ow

(1)Is the notification dated June 23, 1961 fixing the
maxi mum fee to be charged. hit by Art.14 of the
Constitution?

(2)Does the insertion of s. 29-Bin the Act suffice to
val idate acts or things done before the pronulgation of the
Or di nance?

(3)Are the by-laws by which the narket conmittee issues
licences to A class and B class dealers discrininatory and
thus offend-Art. 14, and do they ampunt to an unreasonabl e
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restriction on the fundanmental right to carry on trade and
busi ness under Art. 19(1)(g)~?
(4) 1Is the nmarket conmittee acting beyond its powerunder
the Act in requiring retail dealers to take out |icences and
is r. 64 bad on account of the manner in which it is being
enforced by the market commttee?
(5)Are the main provisions of the Act after its anmendnment
by the Ordinance liable to be struck down as an unreasonabl e
restriction on the fundamental right to carry on trade and
busi ness under Art. 19(1)(g)~?
(6)Was it necessary to refrane rr. 65,66 and 67 under
power conferred on the State Governnment under s. 26; if so,
what is the effect of its not having been done?
882
(7)Is a 29-B bad in view of Art. 31 (1) of the
Constitution insofar as it prevents refund of |icence-fee
col l ected before the Ordinance cane into force?
Re (1).
The notification. is in these terms:-
" No. APM 060/30797-F-1n the exercise of the
powers conferred by section 26 of the Bonbay
Agricul tural Produce Market Act, 1939 (Bom
XXI'l  of" 1939), the GCovernment of Cujarat
her eby amends the Bonbay Agricultural Produce
Mar ket Rul es 1941 as foll ows nanely: -
“In the said rules in rule 53, for sub.rule

(1) except in explanation- thereto the
foll owing shall be substituted, nanely:-
(1)’ The Market Conmittee shall. |evy and

collect  fees on agricultural ~produce bought
and soldin the market area at such rates as
nmay be specified in the by |aws, subject to
the foll owi ng maxi mums, nanelvy: -

(1)Rate when levied according to cart. |oad
shal | not exceed 40 naya pai se per cart | oad.
(2)Rate when Ileviedad valorem shall not
exceed 40 naya paise per Rs. 100.

(3)Rate when | evied according to wei ght /shal
not exceed.

(1) per quintal 15 naya pai se

(2) per Bengali Maund 5 naya paise

(4) Rate when | evied according to the nunber of
contai ners containing the agricultural produce
shal | not exceed,

(a) per bale of cotton 40 nay& paise

883
(b)per gunny bag or 5 naya paise ~any other
cont ai ner,

(5)Rate when levied in respect of . cattle,

sheep and goat shall and exceed per aninal

Rs. 2.

By order and in the nane of Governor of

Gujarat."
The contention on behalf of the petitioners is that the
notification is discrimnatory in tw ways: in the first
pl ace, because it allows fees to be collected by different
nodes, i.e., by cart load, by value, by weight and by
cont ai ners. It is wurged that it is open to the nmarket
conmittee to levy fees on certain agricultural produce by
(say) cart load and on certain other agricultural produce by
(say) weight; and this is very likely to result in
discrimnation. in the second place, it is urged that the
notification gives power to the commttee to levy fees on
the same commodity by even two of the nethods nmentioned
therein. For example, it is urged that the same comuodity,
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say, potatoes may be charged under the notification by the
market conmittee both by weight and by cart | oad depending
upon whether they are brought into the market area in a
cart, or for exanple, in a basket. It is said that there is
nothing in the rule which prevents the market commttee from
doing so, and this may result in discrimnation

W nmay however point out that the notification by itself
does not inpose any, fee on any commodity. Wat it does is
to carry out the ternms of a. 11 which require the naxima to
be prescribed subject to which the market conmittee can |evy
fees on Agricultural produce. The inposition of the, fees
still remains to be made by the market committee under the
power conferred on it by s. 11 subject to the nmaxim
prescribed in the notification therefore the notification by
itself cannot be, said to be discrimnatory.

884

Lot wus, however, examne the two contentions raised on
behal f ~of the petitioners on the basis that t hough t he
notification may ~not actually " inpose f ees on any
commodity, it still allows discrinm nation to be practised by
the narket committee, when it proceeds under s. Il to |evy

fees within the nmaxima prescribed by the notification

Taking the first contention, it may be that by wusing one
method in the case of one, agricultural produce and anot her
nmethod in the case of ‘another agricultural produce, there
may be sone difference in the incidence of the fees charged,
if one were to judge that incidence on the basis of only one
of the nodes prescribed in the notification. But that in
our opinion cannot be said to result in d discrimnation for
each produce must for this purpose be treated to be a class
by itself. Therefore, so long as the market conmttee uses
one nmethod of levying fee with respect to one kind of

agricul tural produce, it cannot be said that it is
discrimnating if it use, % another nethod for |evying fee on
anot her kind of Agricultural produce. It is well known even

in systens of taxation that taxes Are levied with different
i nci dence dependi ng upon the nature of the article taxed,
and a fee levied under s. 11 is only the exercise of the
power of taxation wusing that word in its widest 'sense.
Therefore, the fact that wunder ‘this rule, the narket
conmittee may |levy fees by one method on one agricultural
produce and by another method on another agricultura
produce wll not be a ground of discrimnation, for each
commodity must be treated as a class by itself,
Turning now to the second contention, it is-truethat there
is nothing in the rule expressly to prevent the market
conmittee fromusing two of the nodes prescribed therein for
the purpose of levying fees on the sanme agricultura
produce. It nust be renenbered however that the rule is a
general provision for levying fees within the

885
maxi ma prescribed on the agricultural produce by market
conmittees in the market areas all over the State. Vari ous
met hods of |evying fees have been included in the rule, for
we assune that the rule nmaking authority knew that there
were various ways in which things are brought into various
market areas. The. rule is neant to apply to all situations
that may arise in the State and there maybe different ways
in which things may be brought to the market areas in
different parts of the State. That is why the rule has a
wide sweep and allows the market conmittee to levy fees
either by cart load or by value, or by weight or by
cont ai ners. It may be that if for the same agricultura
produce fees are levied subject to the naxima two different
nodes, the rates fixed may result in discrimnation. It
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woul d however not be inmpro-inr to assune that in framng
t he bye-laws in which pee rates for any particul ar
agricultural produce shall be fixed the market comittee
shal | pay due wigard to the prohi bition agai nst
discrimnation rentained in Art. 14 of the Constitution

The praccocal consequence of this is likely to be that for
one tigricultural produce the market commttee will fix ane
rate only in one of the four nbdes. If that is oone no
discrimnation can be said to arise. It will dot also in
our opinion be unreasonable to think that in issuing the
notification the Governnent proceeded on the assunption that
for any particular agricultural produce one node of fixing
fees whether according to cart |load or according to val ue or
accordi ng to weight or according to the nunber of
containers-will be adopted. .,Nor would it be difficult if
the rate is fixed in one of the nbpdes, pay according to cart
load, to calculate the fees to be |levied where the produce
is brought in any other nmanner, say in baskets, for then the
proportional fee can be charged on each basket on the basis
of so many basket-fuls being equal to one cart |oad.
Simlarly where the bye-law fixes

886
the fees according to containers and a dealer brings the
produce in cart load, it will be possible to Calculate the

fee due on the basi's of containers, by calculating how many
contai ners would be equal to one cart |oad.  Where the fee.
is fixed by weight or value there would be no difficulty in
any case. Therefore one may reasonably conclude that the
market committee when acting under s.11 read with the

notification will levy the fees on a single comobdity in one
only of the permtted nodes.. |f that happens in actua
practice there will be no question of any discrimnnation

But assunme that a market committee chooses to adopt two
nodes for |levying fees on the same-agricul tural produce, say
one according to cart |oad and another according to weight.
In such a case a question may arise whether there is
discrimnation in the incidence of fees. That question may
have to be considered if and when it arises and whether
discrimnation actually arises in such a case wll /depend
upon the rates fixed by the narket committee for |evying of
fees on the, sane agricultural produce in the two nodes
that, it mght choose. |If the rates are so fixed that ~the
incidence is substantially the same whether the fees are
| evied on the basis of cart load or on the basis of  weight,

there wll be no discrimnation. On the other hand if the
rates are so fixed that the i nci dence wor ks out
substantially differently there wll be a case of dis-

crimnation and in such a case: it is the bye-llaw that wll
have to be struck down as being discrimnatory for/  the
actual inposition of fees will be nade by the bye-law franmed
by the commttee and not by the inpugned notification. The
chances however of fixing two nodes for the levy of fees
even on the sane agricultural produce in such a way ‘as to
result in discrimnation are in our opinion so renpte  that
the notification cannot be struck down on that account  as

discrimnatory. In such
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a case it is not the notification which will have to be
struck down but the actual bye-law if it prescribes rates of
f ees in tw nodes in such a way as to result in

di scrimnation.

Turning now to the facts of the 'present case we find that
the bye-laws franed by the market committees have fixed only
one mode of levying fees in these cases for one kind of
produce. It is not the petitioners’ case that the market
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conmttees with which we are concerned in the present cases
have wused nore than one node for levying fees on the sane
agricultural produce. There it; therefore no case for
di scrimnati on nade out on the basis of the actual bye-Ilaws
whi ch have been framed by the market committees under the
power conferred on them under s.11 read with the

notification. In these circunstances, the attack on the
notification on the ground of, discrimnation nmust fail

Re. (2).

Sub-section (1) of s.29-B provides that in the case of a,
mar ket area declared before the comencenent of, t he
Ordinance, a market for such narket area shall be deened

al ways to have been established for the purposes of the Act
with effect fromthe date on which a market yard for such
market area was declared for the first time under the
Rules .or the Act and such market shall include and shall be
deemed always to-have included the said market vyard. By
this provision the -defect that was pointed out in the
earlier judgnent with respect to the establishnent of a
market is intended to be validated. The sub-section further
provi des that any action taken or anything done by a market
conmittee or any other authority after the establishment of
a market therein as aforesaid but before the commencenent of
the Ordinance, which but for the provisions of this clause
woul d have been invalid, shall be and shall be deened al ways
to
888
have been valid and shall not be called in question nerely
on the ground that no market was established for such nmarket
area when such action was taken or thing done. Sub- secti on
(2) then provides that any fees levied aid collected on
agricultural produce bought and sold in-a nmarket area before
the comencenent of the Ordinance by a narket commttee at
the rates specified in its bye-laws shall be deenmed to have
been validly levied and collected and such |evy and
collection shall not be called inquestion nmerely on the
ground that at the tinme of such levy and collection no
nmaxi ma  were prescribed as required by a. 11. The “intention
of this provision is to cure the defect which was noticed in
the wearlier judgment inasmuch as. no maxim had been
prescri bed under s.11 by the State CGovernnent. Rub- section
(3) finally provides that all licences issued to operate in
a market area or any part thereof and fees charged therefore
before the comencenent of the Odinance by a nmarket
comm ttee under the Rules and bye-laws and any action taken
or thing done relating to |icensing of persons, or obtaining
of a Ilicence, to operate in the market area or~ any part
thereof, taken or done by a nmarket committee or any other
authority or person under the Rules and bye-|l aws before the
comencenment of the Ordinance shall be and shall be deened
always to have been valid and the validity thereof “shall not
be called in question nerely on the ground that when such
action was taken or thing done, the power right or
obligation therefore was not duly conferred or inposed by
the Act on such nmarket committee, authority or person. This
provision is intended to cure the defect arising from rr.65
and 67 being declared ultra vires by this Court in its
earlier judgnent.
The contention on behalf of the petitioners is that these
provisions are insufficient to validate
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the defects which were noticed in the earlier judgment of
this Court inasmuch as the rel evant provisions of the Act
and the Rul es have not been retrospectively anmended. W see
no force in this argunent, for the provisions as they stand
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certainly validate the defects pointed out in the earlier
judgrment of this Court. It is true that the relevant
sections and the Rul es have not been retrospectively anended
by the Odinance, but this in our opinion was unnecessary.
Retrospecti ve anendnment may be necessary when it is desired
to change the law, but it seens that so far as s. 11 is
concerned, the legislature did not intend that the contro

of the State Governnment over |evy of fees should be done
away with for the future also. Therefore, all that was
necessary in that respect was to validate the past actions
and this is specifically provided for by sub-ss.(2) and (3)
of s5.29-B. As for the establishment of market commttees, an
amendnment has been nade in s.5. AA of the Act deleting the
provi sion. by which a market could be established only if so
required by the State Government. Thi s amendnent is
prospective. |t could have been made retrospective al so and
in that case sub-s. (1) of ~s.29-B may not have been
necessary. The legislature, however, adopted the method of
anendi ng s.5-AA prospectively and nmaking a separate provi-
sion for validating the establishnment of markets in sub-s.
(1) of s.29-B; W see no reason why it should be held that
the wvalidation nade by sub-s.(1) is not sufficient because
the | egislature has adopted one nethod rather than the other
for carrying out its purpose. W are therefore of opinion
that s.29-B is sufficient to cure the defects pointed out in
the earlier judgnent of the Court and to validate actions
taken and things done before the  promulgation of the
O di nance whi ch woul d ot herwi se have been invalid in view of
the earlier judgnent of this Court.~ The contention on this
head nust al so be rejected.

890

Re. (3).

Under the bye-laws as they now stand two classes of \ traders
are nmentioned, namely A class traders and B class traders.
A class traders are those who hold licences to buy and/or
sell agricultural produce in quantities not below 10 I bs. in
the market yard, and the |licence-fee which they have to pay
per year is Rs. 75. B class traders are those ‘who have
licences to buy agricultural produce in quantities not bel ow

10 Ibs. in the market yard and to sell -in retail to
consuners anywhere in the market area. They ~have been
divided into three classes, nanely, (a) shop-keepers, (b)
lari holders, and (e) Toplawal a (hawkers), with a licence-

fee of Rs. 12, Rs. 6 and Rs. 3 respectively. It is urged
that this anmounts to discrimnation between A class and B
class traders inasmuch as A class traders are charged nuch
hi gher fees than the B class traders. It is however clear
that there is a basis for classification between the two
classes of traders. A class traders are those who can /both
buy and sell agricultural produce in the nmarket yard while B
class traders can only buy in the, market yard but cannot

sell there. It is subnitted on behalf of the State
CGovernment that B class traders are those persons who
generally sell in retail to consunmers after buy in_a
wholesale in the market vyard from A class traders  or
producers. The reason why B class traders have been

permtted to buy in the narket yard is to allow for
conpetition, as otherw se there would have been a nonopoly
of the few A class traders who operate in a particular

mar ket yard. This <classification in our opinion i s
reasonabl e. A class traders are whol esale traders who are
permtted both to buy and sell in the narket yard and are

thus charged a higher licence-fee. B <class traders are
ordinary retailers who in order to carry on their retai
trade are permitted to buy in the market yard but they are
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,hot permtted to sell there. They are small trader

891

and are therefore charged |l ower licence fees. It appears to
us that in order to avoid the nonopoly of A class traders,
who are a fewin nunber, with the result that prices m ght
be depressed by such traders, B class traders are permtted

only to buy in the market yard on paynent of a small |icence
fee in order that the producer who brings his produce in the
market yard nmay have a fair price. W see no reason

therefore to hold that there is any discrimnation in
creating the two classes of traders, for thereis a fair
basis of classification of traders into A class and B cl ass.
Nor can this restriction be deemed to be an unreasonable
restriction on the right to carry on trade and busi ness, for
such regulation is obviously envisaged by the Act in order
to carry out its purposes-and this Court, has already held
in the earlier judgnent that the Act is a valid piece of
| egi sl ation. [t is unnecessary to repeat the reason given
in the earlier judgnment,: where it was held that the
restrictiions placed by the Act, Rules and Bye-laws franed
t hereunder _are reasonable restrictions in the interest of
general public.

It is however urged that B class traders are allowed to sel
to consumers anywhere in the market area whereas A class
traders’, are not so allowed. It has already been held in
the wearlier judgnent that retail trade is not <controlled
under the Act. Therefore, the fact that the bye-,law has
added the words ,to sell in retail to consuners anywhere in
the market area" inthe case of B class traders is of no
consequence, for B class traders, as they “are retailers,
would be entitled in any case, wthout ~being controlled
under the Act, to sell to consuners anywhere they like. It
if; not the addition of these words which gives that right
to B class traders, for that right ~of theirs ' is not
controlled by the Act and they would be entitled to exercise
it wthout the addition of these words, which, we consider
as surpluses in the circunstances. As for A class traders
892

they are adnittedly whol esal ers and there is no question of
their selling in retail. W are therefore of opinion that
the addition of the words nentioned above with respect to B
class traders is a mere sur-plusage and makes no difference
to the basis of classification. There is no force therefore
in the contention under this head and it nust be rejected.
Re. (4).

It is next urged that the market committee is attenpting to
control retail dealers and requires themalso to  take out
licences and this it is not authorised to do, as this Court
has already held in the earlier judgnment that retail ~ trade
is not. within the anbit of the Act. This argunent i s based
on the wuse of the words "to sell in retail to “consumers
anywhere in the market area" in connection with B class
traders. It is said that in this way the narket conmmittee
is controlling retail trade also under the Act which it
cannot do. W are of opinion that this contention has  no
force. B class traders are required to take out licences in
order to buy agricultural produce in quantities not bel ow 10
I bs. in the nmarket yard. The licence in our opinion is not
nmeant to permt themto carry on retail sale anywhere in the
mar ket area. As we have said already these words are a nere
surpl usage and the real purpose of the licence granted to B
class traders is to permt themto buy in the nmarket vyard
and thus control their activity in connection with whol esal e
trade. It is urged, however, that no provision has been
made under s.2(ix)( a) of the Act to define the limt of
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retail sale under any bye-law. It is true that no specific
provi sion for that purpose has been nade but when the [imt
of 10 Ibs. is fixed bel ow which no transaction can take
place in the market yard it is some indication of what is
the limt of retail sale. |In any case the bye-laws which
provide for A and B class traders, indicate the limt bel ow
whi ch they cannot trade in the market yard and this clearly
893

shows that the intention of the market commttee was not to
control retail trade by the issue of licence to traders for
the large proportion of retail trade may well be below 10
I bs. for each transaction. W cannot therefore accept the
contention of the petitioners that the bye-laws by providing
for A class and B class traders are really providing for

control of retail trade. 1t is clear that B class traders
can only buy in the market yard but cannot sell there and as
for sale, they will be entitled to sell in retail wherever

they like, for the Act does not control retail trade.

As for r. 64, it nerely provides for incidental powers in
connection ~w th the regul ation of market yards and it has
al ready been held valid inthe earlier judgnent. W see no
reason to hold that that ruleis invalid on the ground that
the narket committeeis using that rule to control retai
trade. W have already pointed out  that the mar ket
conmttee cannot /'be “said to control retail trade by
providing, for A and B class licences’ and there is no
question therefore of r. 64 being used in- a manner not
i nt ended t hereunder.

Lastly, it seems ‘that there is sone dispute by some
petitioners in Petitions Nos. 228 and 229 asto whet her they
hold certain shops in the market yard from the municipa
commttee or nust be deened to hold themfrom the nmarket
conmttee and what rights the market conmittee has over
those petitioners in that connection. It appears that there
have been suits in courts with, respect to that dispute.
That is a matter which in our opinion has to be decided by
the courts where the suits are said to be pendi ng and cannot
be the subject of adjudication in a petition under Art. 32.
In any case r. 64 cannot be declared had because of any
di spute between the nmarket conmittee, the nunicipal com
mttee and stall holders as to their respective rights

894

over the stalls in the market yard. There is therefore no
force in this contention either and it nust be rejected.

Re. (5).

The main contention wunder-this head is that the nmain
provi sions of the Act have been so anended by the Ordinance
that the basis on which this Court upheld the provisions as
constitutional no | onger exists and therefore the Act as it
now stands after its amendnent by the Ordinance is an unrea-
sonable restriction on the right to carry on trade. Thi s
contention requires a consideration of the provisions of the
Act as they stand after the amendnent by the O di nance and
it will have to be seen whether there has been any radical
departure fromthe schene of the Act as it was before the
amendnent . If there has been no radical departure after,
the anendrment and the control envisaged by the Act as
amended is still the same, as it was before the amendnment
the basis on which the earlier judgnment of this Court upheld
the main provisions ,the Act would still apply, and the Act
as amended woul d be constitutional. Let us therefore see if
there has been any radical departure from the mai n
provisions of the Act as they stood before the anmendnent.
The Act still deals with the regul ati on of purchase and sal e
of agricultural produce and establishnment of markets for
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ouch produce. Section 3 stands unanended and provides for
the constitution of nmarket areas and market conmittees and
gives power to the Conmi ssioner by notification to declare
his intention of regulating the purchase and sale of such
agricultural produce and in such area as may be specified in
the notification. Section 4(1) is also unamended and gives
power to the Comm ssioner after holding such inquiry as nmay
be necessary and considering the objections and suggestions
if any made after the notification under a. 3 to declare

895
a particular area as a market area for the purposes of the
Act . There. has been sonme anendnent in s. 4( 2) but it is

not of a radical character and does not nake any difference
to the mmin provisions of the Act. Section 4-A has also
been anmended by providing for declaration of a market proper
and con. sequential changes necessary-due to such provision
This amendnent only brings in to the Act what was fornerly
in r. 51. This anendnent al so therefore makes no radica
change' in the Act.  Section 5-AA has al so been anended and
the provision which made it necessary for the State
CGovernment  to require a market comrittee to establish a
market has boon deleted. Section 5-AA as it now stands
makes it the duty of the market conmittee to enforce the
provisions of the Act ete. and when a market is established
thereunder to provide for such facilities.in the market as
the State Governnment nmay fromtinme to tinme direct in
connection wth the purchase and sale of agricultura
produce wth which it is concerned. ~The change in s. 5-AA
therefore is also of an incidental character and does not in
any way affect the schene of the Act as it was before the
amendnent . Section 5A has also been anended and it now
reads as follows: -
"Where a market is established under  section
4A, the market conmittee may issue |licences in
accor dance with the “rules to traders,
conmi ssi on agents, br okers, wei ghrren,
measurers, surveyors, warehousenen and other
persons to operate in the nmarket area or any
part thereof"
The main argument of the petitioners is based on this
amendment. It is urged that under the unamended Act aftera
market was established the market commttee had to issue
Iicences for operation in the market so that the business of
sal e and purchase of agricultural produce was concentrated
in the market which consisted of a principal market yard and
896
one or nore sab-market yards with the consequent ~ advant age
to the agricultural producer that they had a place or places
where they could find a | arge nunber of buyers . for their
produce and could thus secure fair prices under regulated
condi tions. Now, however, it 'is urged that under s. BA it
is open to the market committee, after the market is
established wunder s. 4Ato give licences to traders and
other to operate in the market area or any part thereof wth
the result that it would not be necessary to have a
principal market yard or sub-market yards. There would be
sone force in this argument if we were to ignore the rules
franed under the Act. But the rules which were franed by
the State Government are still the same. Rule 51 provides
for the declaration of market yards and market proper by the
State Governnment. Rule 60 provides that all agricultura
produce brought into the market shall pass through, the
principal market yard or sub-market yards and shall not
subj ect to the provisions of sub-r.(2), be sold at, anypl ace
outside such yards. The only exception to this is sub-
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r.(2), which provides that proceed agricultural produce nay
be sold either in the principal market yard, or sub-nmarket
yard, or in the market proper, or in the market. area in
accordance with the provisions of the bye-laws. The reason
for this distinction is clear, for where produce is to be
processed, as for exanple, ginned cotton, it has to be taken
to a ginning factory in which cane it would be nost
i nconvenient to bring the produce to the market vyard for
sale and that nay also add to the price by further transport
char ges. Reading s. 5A therefore along with the Rules, it
is clear that the present provisions are materially the same
as the agricultural produce (except that which is processed)
shal | have to pass through the principal market yard or sub-
mar ket yards and be sold there. The only difference that
t he anendnent has made
897

is that whereas fornmerly under-a. 5A ' traders could only
operate in the market by virtue of the provisions of, the
Act, now'they will operate in the market by virtue of the
provisions ~of the Act read with the Rules. The rul es,
however, —are still the sane and therefore in effect the
provisions of the Act and the Rules read together stil
provide for the same kind of regulation which was intended
under the unanmended Act.” It is urged that it will be open
in the future for the narket commttee to do away with the
necessity of having market yards and sub-nmarket yards and
concentrating, whol esale trade only in nmarket yards and sub-
mar ket yards in view of the provisions in the anended s.5A,
for the market committee would be entitled to issue licences
in accordance wth the Rules in case they are changed to
traders etc. to trade in the narket area or any part thereof
It will be seen however that the power to change .the Rules
is not in the market committee and until~ the Rules are
changed the position as it was under the unamended Act' woul d
remain the sane. W have no reason to suppose that the
State Government intends to change the Rules as they are now
and to permt the market conmttee to grant |icences under

s. 5A for trade anywhere in the narket indiscrimnately. It
is true that such a possibility can &ise if the State
CGovernment changes the Rules as they exist at present. But

there is no reason to suppose that such a -change is
intended. So long therefore as the Rul es stand as they are,
there is no radical departure fromthe scheme of the Act as
it was before its anendnent and the reasons which inpelled
this Court to uphold the Act and the Rul es framed thereunder

woul d still hold good. |If and when the Rul es are so changed
as to make a radical departure fromthe present position, a
guestion may well arise whether the schenme (of contro

envi saged under the
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Act has failed in its purpose. It may then be necessary to
deci de whether the Act and the rules framed thereunder

are unconstitutional; but so long as the rules stand as they
are, we have to read s.5A along with the Rules, for |icences
are issued under that section in accordance with the Rules,
and reading s. 5A and the present Rules together it nust be
held that there has been no radical departure from the
scheme of the act as it was before the amendment and
therefore the reasons which inpelled this court to uphold
the Act, Rules and bye-laws franmed under it in the earlier
j udgrment still stand.

Beside, this main argunent certain subsidiary contentions
are also urged on behal f of the petitioners to challenge the
constitutionality of the act, and the Rul es franed
thereunder on the ground that it was an unreasonable
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restriction on the fundanental right to carry on trade or
busi ness. It is urged that a trader who has business al
over the State nay have to take 80 or nore licences to trade
in different market areas and that will mean a heavy burden
on him resulting in increase in price of agricultura
produce. This in our opinion is a theoretical consideration
and in any case if a trader is so big as to carry on trade
in all the 80 or nmore market areas established in the State
we see no reason why he should not take Ilicence in each
market area. He will be in a position to bear the burden
and it need not necessarily affect the price of agricultura
produce seriously. Then it is urged that the Act affects
transactions between traders outside the market area. We
have not been able to understand what exactly is nmeant by
this. it is only when the sale takes place within the market
area that the produce has to pass through the principa
market yard or sub-market vyard, but if a trader gets
sonething fromoutside the market area and the sale takes
pl ace outside the narket area and the thing is brought in to
the market area by the trader after the purchase, such
transaction will not
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be subject to any fees, for fees have only to be charged on
agricultural produce bought and sold in_ the market area
under r. 53 read with s. 11. But where the sal e takes place
out side the narket area and the commodity is merely brought
into the market area by the whol esal e trader, there will be
no question of any fee being charged on that, transaction
of course, if thereis a further sale in the market area or
in the market yards by the wholesale trader to. some one
locally that nmay be liable to fee. W do not we howin the
circunstances it can be said that this is a case of
unreasonabl e restriction on the right'to carry on trade and
busi ness.
Next it is urged that the provisions in the Act also affect
transaction between traders and traders, and also affect
produce not grown within the market area if it is /sold in
the market area. That is undoubtedly so. But if contro
has to be effective in the interest of the agricultura
producer such incidental control of produce -grown  outside
the market area and brought into the nmarket yard for sale is
necessary as otherw se the provisions of the Act would be
evaded by alleging that the particular produce sold in the
mar ket yard was not grown in the market area. For the sane
reasons transactions between traders and traders have to be
controlled, if the control in the interest of agricultura
producers and the general public has to be effective. We
are therefore of opinion that the Act and the 'Rule, % and
Bye-l aws thereunder cannot be struck down on this ground.
The contention under this head therefore nust fail
Re. (6).
The next contention is that rr. 65, 66 and 67 were  struck
down by this Court in the earlier judgnent and have neither
been reframed nor validated by the O dinance. Ther ef or e,
these rules do not exist. Consequence of this, it s
alleged, is that it
900
is not open to the market committee to issue |licences which
were provided by these rules. Rules 65 provides that no
person shall do business as a trader or a general conm ssion
agent in agricultural produce in any market area except
under a licence granted by the market comrttee under this
rule. Rule 67 provides that no person shall do business as
a trader, commission agent, broker, weighnmen, neasurer
surveyor, warehouseman or operate in any other manner in any
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market area except under licence granted by the nmarket
conmittees. It is urged that licences are granted under
these rules read with s.5A which now provides that whore a
market is established the market committee nay i ssue
licences in accordance with rules to traders, conm ssion
agents, brokers etc. to operate in the market area or any
part thereof. Section 5A it is urged, is a nmere enabling
provi sion and becones effective when the rules are franed
and that l|icences under the enabling provisions of s. 5A are
to issue in accordance with the rules; and if there are no
rules as to issue of licences the enabling provisions of a.
5A cannot be availed of by the market conmittee to require
the taking out of licences. It is rr. 65 and 67 which
prohi bit business in the market area w thout taking |icences
and provide for the manner in which applications for |icence
shal | be nade, the period for which the licence shall renmain
valid and other incidental matters. It is urged that as
these rules were struck down by this Court and have neither
been reframed nor validated under the Ordinance there is no
power in the narket commttee to require traders to take out
i cences nerely because s. 5A enables it to issue licences.
The argunent on behalf of the State is that even though
these rr. 65 and 67 were struck down because they were in-
consistent with s. 5A asit stood before the anendnent, now
that s. 5A has been anended these rules nust be held to have
revived and reliance in this connectionis placed on certain
deci si ons of
901
this Court where it was held that an Act which was valid
when it was passed before the Constitution canme into force
and sone provisions of whichbe. came invalid for certain
purposes in view of the provisions in the Constitution
relating to fundanmental rights and Art. 13 thereof, ' becane
whol |y effective again when the Constitution was anmended and
the inconsistency with the fundanental rights renoved. | This
principle was laid down by this Court in Bhikaji Narain
Dhakras v. The State of Madhya Pradrsh (1), in these words:
"The true effect of Art. 13(1) is to 'render an
Act inconsistent with the fundanental = right
i noperative to the extent of -the inconsis-
tency. It is over-shadowed by the fundanental
right and remains dormant but is not dead.
Wth the amendnment nmade in clause (6) of Art.
19 by the First Amendnent Act, the pro.
visions of the inpugned Act-were  no _longer
i nconsi stent therewith and the result was that
the inpugned Act began to operate once again
from the date of such anmendment. with this
difference that’', unlike anmended clause (2) of
Art.19 which was expressly nmade retrospective,
no rights and obligations could be founded on
the provisions of the inpugned Act from the
date of the commencenent of the constitution
till the date of the amendnent.
This matter was further considered in Deep Chand v. The
State of Utar Pradesh (2) and it was held by ngjority
that ,,there was clear distinction between the two clauses
of Art. 13. Under cl. (1), pre-Constitution |aw subsisted
except to the extent of its inconsistency wth t he
provisions of Part 111 whereas under <cl. (2) any post
Constitution | aw contraveni ng those provisions was a nullity
from its inception to the extent of such contravention and
(1) (1955) 2 SS.C R 589 589 (2) (1955) Supp. 2 SCR B
902
therefore a |law which was bad ab initio under Art. 13 ( 2)
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either wholly or to the extent of the con travention coul d
not be revived by the application of the doctrine of
eclipse and the doctrine could only apply in the case of a
law that was valid when made but was rendered invalid for
certain pur poses by a  supervening constitutiona
i nconsi stency. The argument on behalf of the State is that
if rr. 65 and 67 were valid when they were first franed and
becarme invalid on the introduction of s. 5Ain the Act, they
becane effective again when s. 5A was amended by the
O di nance.
It has not been disputed in this case that the doctrine of
eclipse applies to cases of rules. The only dispute was
whet her rr. 65 and 67 in the present formwere in existence
before 1953 when a. 5A was inserted in the Act and if so
whet her they were validin that formbefore 1953. Tine was
taken by the parties to trace the history of the Act and
those two rules and the formin which the Act and these
rul es stood before 1953. |Investigation in this matter shows
that rules were framed for the first tinme in 1941 after the
Act canme on the statute book. Rule 65 (1) was in the sane
form as it existed when it was struck down by the earlier
j udgrent . Rul e 67 (1) was al'so substantially in the sane
formexcept that it did not-originally include a trader or a
conmm ssi on agent or ‘warehouserman as it did at the time when
it was struck down, The addition or the words "the traders
and comi ssion agents” in r. 67(1) is however not naterial
for these classes were already covered by r.65(1). As for
the werehousemen '‘which were added sonetinme ‘later to r
67(1), that addition need not detain us because we are not
concerned in these petitions with warehousenen. So it seens
that r. 65 (1) and r. 67 (1) were practically the same when
they were first franed in 1941 as they existed when they
were struck down. The Act as originally passed in 1939 did
not contain a section like s.5A. The scheme of the Act. then
was that under a. 4 (2
903
the Governnent al one could grant licences for setting up any
place for the purchase and sale of agriculture produce
notified under the Act and thereafter under s. 5t was the
duty of the market comittee established under the Act for
every narket area to enforce the provisions of the Act and
the conditions of the licence granted by the Governnent
setting up a place as above and to establish a narket
therein, if so, required by the Governnent. Section 26 gave
power to the Governnent to frane rules for-the purposes of
carrying out the provisions of the Act. Sub-section (2)(e)
and (f) were as bel ow -
"(2) In particular and without prejudice to
the generality of the foregoing  provisions
such rules may provide for or regul ate: -
(e)the maxi mum fees which may be | evied by the
mar ket conmttee in respect of l'i cences
granted to traders and on the agricultural
produce bought and sold in the narket area and
the recovery of such fees;
(f)the issue of licences to brokers, weigh-
nmen neasures and surveyors the formin which
and the conditions subject to which such
licences shall be issued or renewed and the
conditions subject to which the licences shal
carry on their business and the fees to be
charged therefore.™
It wll be seen that these provisions by which rules could
be framed for grant of licences did not confer power for
issuing licences only for the market established under s.5
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is it originally stood. These powers were general in terns
and the Governnent could franme rul es enpowering the narket
conmttee to issue licences for carrying on busi ness
through. out the narket area. Rules 65 (1) and 67 (1)
therefore would be within the power granted to the State
Covernment under a. 26 when they were
904
originally framed in 1941 and would thus be valid then
Then we cone to the anendnent of the Act in 1948. By this
amendment, clauses (e) and (f) of s. 26(2) were conbined
in one and were nunbered as sub-s. (2)(f), which runs as
foll ows: -
(2)In particular and without prejudice to
the generality of the foregoing provision such
rul es may provide for or regul ate: -
(f)the “issue of licences to traders, com
m ssi‘on agents, warehousermen and ot her persons
operating in-the market, brokers, weighmen,
nmeasurers and surveyors, the form in which
and  the conditions subject to which such
I'icences shall beissued or renewed and the
fees to be charged therefore;".
It wll be seen that though the words ' market area" do not
appear in this provision, it is still of.a general nature
and does not restrict the operation of the licence only to
the nmarket. So rr./ 65 an(] 67 would not be inconsistent
withit.
Then we cone to the anmendnment of 1953 which introduced s.54
(as it was before the anmendment by the O dinance) in the Act
and that provided that ,’where a nmarket is established under
s.5, the nmarket commttee may issue |licences in accordance
with the rules to traders, conmm ssion agents,  brokers,
wei ghnen, neasurers, surveyors, warehousenen and ot her
persons to operate in the nmarket." ~This section was
considered in the earlier judgnent and it was held there on
the basis of this section that rr. 65 and 67 when they gave
power to the committee to issue licences for operation in
the nmarket area as distinguished fromthe nmarket ‘were bad
after the enactnent of S. 5A
905
It is however clear fromthe above narration of facts that
r.65(1) and r.67 (I,) were valid when they were originally
framed and remained valid till s. 5A was enacted in 1953 and
becane bad on the insertion of s. 5Ain the Act. Now that
s. 5A has been anended by the Ordinance, rr. 65and 67 are
obviously in conformty wth it, r. 66 being nerely

consequenti al . Therefore they will revive by t he
application of the doctrine of eclipse as they are no | onger
overshadowed by s. 5A as it was before the Odinance. The
contention under this head nust therefore fail

Re. (7).

The argument wunder this head is that subs.(3) of s.| 29-B
which validates the collection of licence-fees by ' market
conmittees is bad inasnmuch as it makes it inpossible for
refund to be nmade of l|icence-fees collected at the time when

the market committee had no power to collect it. W have
not been able to understand this contention, for it is not
disputed that the legislature has power to | egi sl ate

retrospectively even with respect to taxation (see M P. V.
Sundararamer & Co. v. The State, of Andhra Pradesh (1),
where Sales Tax Laws Validation Act, 1956, was hel d
constitutionally, valid. Fees ire also included within the
taxing power of the legislature in the broadest, sense.
Article (1) therefore has no application in the present case
and we have to took to Art. 265 which says that "no tax
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shall be levied or collected except by authority of [aw'
Sub-section (3) of s. 29-Bis the law which retrospectively
aut horises the levy of licence-fees collected in this case.
Retrospective power of the legislature to make a | aw being
there even in the case of taxation, we fail to see how the
provi sions of sub-s. (3) of s. 29-B which validate the |evy
and col l ection of licence-fees can be hold to be invalid
(1)[1958] S.C. R 1422.
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under Art. 31(1). W nay add that the same will apply to
fees collected under s. Il and validated by sub-s. of s.
29-B. There is’ therefore no force in this contention. It

i s hereby rejected.

In the result, the petitions are dismssed with costs.
One set of hearing fee.

Petitions disnissed,




