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ACT:

Industrial Dispute-Rule of retrenchnment-" Last cone first go
"-1f can be departed fromby enployer-Protracted litigation
and enpl oynent of other hands-1f a ~ground for defeating
claimfor reinstatenment.

HEADNOTE

The rmanagenent by a notice termnated the services O 39
wor kmen as a neasure of retrenchnent. The workmen /went on
strike which led to an industrial dispute. The Industria

Tribunal interalia held that the strike was not" justified
and that the managerment had nade out of a case of necessity
for retrenchnment and no mal afi des had been established; but
the principle of last come first go had not been observed in
sel ecting the personnel for retrenchnent and ordered the
reinstatement O 15 out of the 39 worknen retrenched. The
-Appel late Tribunal confirmed the findings of the Industria

Tribunal with certain nodifications by way of conpensation

The managenment canme up in appeal by special |eave

Held, that where a case of retrenchment is nmade out. the
enployer has normally to followthe industrial rule of
retrenchment |last conme and first go; for valid reasons he
may however depart fromthe said rule; in that case he has
to show by reliable evidence, preferably fromthe recorded
hi story of the workmen concerned showi ng their inefficiency,

unreliability or habitual irregularity and can satisfy the
Tribunal that the departure fromthe rule was justified by
sound and valid reasons; otherw se the departure from the
rule could be treated as being malafidc or anmounting to
unfair |abour practice.

Hel d, further that once it was found that retrenchnent was
unjustified and inproper it is for the Tribunal to consider
to what relief the retrenched workmen will be entitled;

ordinarily retrenched worknen would be entitled to claim
reinstatement, and the fact that in the neantine the
enpl oyer has engaged other worknen would not necessarily
defeat the claimfor reinstatenent, nor would the fact that
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protracted litigation in regard to the di spute has
i nevitably nmeant del ay def eat such a claim for
rei nst at ement . Therefore the conclusion that 15 worknen

were inproperly retrenched cannot be sucessfully chall enged.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 483 of 1958.
Appeal by special |eave fromthe decision dated March
1956, of the Labour Appellate Tribunal of India, Mudras,

Appeal No. Bom 90 of 1952 arising
145

out of the Award dated Decenber 28, 1951, of the Industria
Tri bunal, Madras, in Industrial Dispute No. 48 of 1951
1960. February 11, 12.. M C. Setal vad, Attorney-GCenera
India, B. ~Ganapathy Ilyer and G Copal kri shnan, for
appel | ants. Thi s appeal ‘arises froman Industrial D spute

between M's. ~ Swadesam tran and their worknmen. Three

of _di'spute were referred for adjudication to the Industria
Tribunal” at Madras.  One of them being whether the retrench-

ment of 39 worknen affected by the appellant in My

was justified, and if not, what relief the retrenched
wor knmen were entitled to. The nodified award directed
reinstatement of 15 of the retrenched worknen and
guestion is whether such direction is correct. It has to be

renmenbered that the directionwas given on March 28,

in respect of retrenchment made in May 1951, with half their

back wages.

The Tribunal erred in applying the rule "last cone first
" as if it werean inflexible rule; The nmanagenent is

best Judge as to who were fit to be retained and who

be sent out. No doubt, if the selection of persons
di scl osed that the nanagenment was guilty of any

| abour practice, that would have been ground

i nterference. Tri bunal and the Appellate Tribuna

that the action of nanagenent in selecting the personne
not at all nmalafide. It cannot be said to 'be /unreasonable
if persons are selected for discharge ‘because they
reached an age which would affect their efficiency and
fit for being retrenched. It cannot be the rule that once a

workmen is entertained he should be kept on- for

Moreover, the evidence shows that a commttee of three
for the purpose of naking a, selection and they applied
their mnds to the problemand took “into —account
factors, viz. length of service, efficiency, defect in
sight with regard to very small types and general aptitude
for the new kind of work on Iino machines. Furt her
wor knmen had thensel ves settled accounts with the nanagenent

and drawn whatever was due to them and their clains
been satisfied it was unfair

19
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and unjust to direct that they should be reinstated in their
old jobs with back wages. The others were found inefficient
and irregular in attendance and therefore the selection
the nanagenent shoul d not have been interfered with at

by the Tribunal. Principles of social justice do not conpel
an employer to keep an inefficient or unsuitable

superannuated workman in his service. The principle

| ast cone first go’ should not have been so strictly applied
on the facts of this case. The Labour Appellate Tribuna
erred in lawin directing reinstatenent when it did

differ fromthe conclusion of the Industrial Tribuna

the strike of the respondents was unjustified and that
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appel l ants had acted bona fide in coming to the conclusion
that retrenchment of 39 worknen was necessary. It is only
if the Industrial Tribunal was satisfied that in retrenching
its enpl oyees the appellant had acted mal afide that it would
be open to the Tribunal to interfere with the order of
retrenchment passed by the appellant. The order of
reinstatenment in substance is inconsistent with the findings
about the bona fides of the appellant.

The Tribunal further erred in preparing a pooled seniority
list to determine the seniority. The managenent nust be
given the discretion to run the business in its best
interests and it is not for the Tribunal to say that the
wor k done in the several sub-sections of conposi ng
departrment was simlar and the worknen can be inter-shifted.
Merely because no record was maintained as to the fitness or
ot herwi se of each individual worker prior to the retrench-
ment, it was not-right to infer that there was no nateria

for the managenent to judge of the comparative fitness of
the worknmen under it. [n entertaining the grievance of the
wor kmen agai nst their order of retrenchnment the Labour
Appel | ate Tri bunal has exceeded its jurisdiction

Retrenchnent is and nust, be held to be a normal nmanagenent
function and privilege, and as soon as a case f or
retrenchnent ~ has been made out liberty and discretion nust
be left to/'the enployer to select which enployee should in

fact be retrenched. In holding an enquiry about the
Validity of reasonabl eness of retrenchnment of certain
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specified persons the appellate tribunal had trespassed on
the managemnent function and as such exceeded its

jurisdiction.

C. Ant honi Pillai, (President, Gty Printing Press
Workers’ Union), for the respondents was not called upon to
reply.

1960. March, 1. The Judgment of the Court was delivered by

GAJENDRAGADKAR, J.-Thi s appeal by special |eave arises from
an industrial dispute between Messrs. Swadesamitran Ltd.,
Madras (hereinafter called the appellant) and their worknen
(hereinafter called the respondents). On-Novenber 3, 1951

three itenms of dispute were referred for adjudication'to the
I ndustrial Tribunal at Madras by the Madras Governnent under
s. 10(1)(c) of the Industrial D sputes Act, 1947 (Act XV of
1947) (hereinafter called the Act). One of these itens was
whet her the retrenchment of 39 worknmen effected by the
appel lant in May 1951 was justified,~and if not, what relief

the retrenched worknen were entitled to. It would be
relevant to nention briefly the material facts leading to
this dispute. It appears that on August 26, 1950, the

respondents addressed a charter of demands to the appellant
i n which el even denands were nmade, and they intimated to the
appellant that, if the said demands were not granted, they
would go on strike. The appellant pointed out to the
respondents that it was working at a | oss and that proposals
for retrenchnent and rationalisation were then —under its
active consideration. It prom sed the respondents that  as
soon as its financial condition inproved their demands woul d
be Synpathetically considered. Thereupon the denands were
wi t hdrawn; but on January 24, 1951, another comunication
was addressed by the respondents making as many as thirteen
demands coupled wth the sane threat that if the said
denmands were not granted the respondents woul d go on strike.
A copy of this comunication was sent to the State Govern-
ment which was requested to refer the said demands for
adjudi cation to the industrial tribunal. The CGovernnent,
however referred the matter to the Conciliation Officer who
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found that the demands were
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not justified. He accordingly nade a report on February 22,
1951. I mredi ately thereafter the respondents wote to the
CGovernment repeating their request for reference, but on
April 24, 1951, the CGovernnment ordered that no case for
ref erence had been nmde.

Meanwhi | e the appellant was taking steps to ef f ect
retrenchnent in the staff owing to the steep rise in the
prices of newsprint and scarcity of supplies, the inmposition
by the Governnent of India of a price page schedule and the
progressive introduction of mechanisation in the comnposing
section by installation of |ino-type nachines. When the
respondents canme to know about this their Union called for a
strike ballot and as a result of the ballot the respondents
decided to go on strike. A notice in that behalf was issued
on My 9,  1951. The  appellant then appealed to the
respondents not to precipitate matters, promi sed to consider
their demands as soon as its financial position inmproved and
warned them that, if they refused to report for work in
accordance wth the strike notice, it would deemto anount
to resignation of each-one of the strikers of his job. The
Conciliation Oficer who was approached by the appellant
al so advised the respondents not to go on strike.
Nevert hel ess the respondents went on strike on May 30, 1951

Before the respondents thus went on strike services of 39
nmenbers of the staff had beenterninated by a notice as a
nmeasure of retrenchnent with effect from May 18, 1951. It
is the retrenchment of these 39 workmen which led to the
industrial dispute wth which we are concerned in the
present appeal

Before this dispute was thus referred for adjudication the
respondents had filed a wit petition in the Mdras High
Court asking for a wit calling upon the Governnment to make
a reference wunder s. 10(1)(c) of the Act. This wit
application was allowed; but on appeal the Court of Appea

nodi fi ed the order issued by the original court by
substituting a direction that the Gover nirent shoul d
di scharge its duties under s. 12(5) of the Act. On June 12,
1951, the strike was called off by the respondents and they
offered to resune work; but by then the appellant had
engaged
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new hands and so it was able to re-engage only sonme of the
respondents who offered to resune work. The failure of the

appellant to take into service all its worknen is another
item of dispute between the parties; but with the said
di spute the present appeal is not concerned. It was as a

result of the order passed by the Madras H gh Court that the
present dispute was ultimately referred for adjudication to
the industrial tribunal

The tribunal held that the strike declared by the
respondents was not justified and that the appellant was

justified in retrenching 39 workmen in question. Accor ding
to the tribunal, though in retrenching 39 worknen the
principle of | last cone first go was not strictly

foll owed, the appellant was justified in departing from the
said principle because it was entitled to give preference to
" persons mechanically inclined and having good eyesight."
That is why the tribunal rejected the respondents’ plea that
in effecting retrenchnent the appellant had indulged in any
unfair |abour practice. Since the tribunal was satified
that the retrenchnment of 39 workmen was effected in the
usual course for good and sufficient reasons it ordered that
the said retrenched worknen were not entitled to any relief.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 9

The respondents challenged this award by an appeal before

the Labour Appellate Tribunal. The appellate tribunal was
satisfied that the inpugned finding about the bona fides and
the wvalidity of the retrenchment was not justified. It,
therefore, remanded the proceedings to the i ndustria
tribunal for deciding afresh the four points formul ated by
it. Two of these points are relevant for our purpose. One
was whether the formula | last conme first go' had been

conplied with, and if it was not, the tribunal was asked to
scrutinise in relation to each individual whether the
reasons for breaking the said rule were sufficient in his
case; and the other was whether the managenent was notivated
by any unfair |abour practice or victimsation

Pursuant to this order of remand the industrial tribuna
allowed an opportunity to the appellant to I|ead evidence,
and, on considering the evidence, it came to the conclusion
that the appellant had made
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outt a case of necessity for retrenchnent and that it had
justified the extent of retrenchnent as pleaded by it. No
mala fides in that behal f had been established according to
the tribunal. |It, however, held that the principle of ’'Iast
come first go had not been observed in selecting the
personnel for retrenchnment; and it rejected the explanation
given by the appellant in retrenching 15 out of the said 39
worknmen. That' is why it ordered the.appellant to reinstate
the said 15 worknmen without any back wages. |In regard to
the remaining 24 workmen no order was made by the tribuna
in respect of any conpensation payable to them

On receipt of the findings recorded by the tribunal the

matter went back to the Labour Appellate. Tribunal. Bot h
parties had filed objections against the findings in
questi on. The appel | ate tribunal consi der ed t hese

objections and held that the appellant had nade out a case
for retrenching 39 of its enployees; but it agreed with the
industrial tribunal that the principle of "|ast come first
go’ had not been observed and that no case had been nmde out
to depart fromthe said principle. That is'why it confirnmed
the finding of the tribunal that the 15 nanmed enployees
should be reinstated and added that they should be  given
half the anount of their back wages. |In regard to the
remai ni ng 24 workmen who had been retrenched, the appellate
tribunal directed that they should be awarded  conpensation
at the rate of half a nonth’s wages including dearness
al l owance for each year of service. It is _against this
decision that the present appeal has been preferred by
speci al | eave.

The first point which the I|earned Attorney-General has
raised before us in this appeal on behalf of the appellant
is that the Labour Appellate Tribunal erred in law in
directing reinstatement when it did not differ from the
conclusion of the industrial tribunal that the strike of the
respondents was unjustified and that the appellant had acted
bona fide in comng to the conclusion that retrenchment of’
39 worknmen was necessary. It is urged that it is only if
the industrial tribunal is satisfied that in retrenching its
enpl oyees the appellant had acted nala fide that it would be
open to the
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tribunal to interfere with the order of retrenchnment passed
by the appellant; and the argunent is that s the order of
reinstatement in substance is inconsistent with the findings
about the bona fides of the appellant. |In our opinion this
argunent is msconceived. There are two aspects of the
guestion with which the appellate tribunal was concerned in
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the present proceedings: Was the appellant justified in
conming to the conclusion in exercise of its nmanagenent
function and authority that 39 workmen had to be retrenched;
if yes, has the retrenchment been properly carried out ? The
first question has been answered in favour of the appellant
by both the tribunals below. It has been found that the
respondents’ strike was unjustified and that for the reasons
set out by the appellant retrenchnent to the extent pleaded
by it was also called for and justified. It is in regard to
this aspect of the matter that the appellant’s bonafides
have Do doubt been found; but the bonafides of the appellant
in coming to the conclusion that 39 worknen had to be
retrenched have no material bearing nor have they any
relevance in fact wth the question as to whether the
appel lant acted fairly or reasonably in selecting for
retrenchnment the 39 workmen in question. It is in regard to
this latter aspect of the matter that concurrent findings
have been recorded against the appellant that it acted
wi thout justification and the retrenchnent of the 15 workmnen
in guesti on amounts to an unfair | abour practice.
Therefore, it is not possible to accept the argunent that
there is any inconsistency in the two findings. They dea
with two different aspects of the matter and so they cannot
be said to conflict with each other at all

It is then'urged that in entertaining the grievance of the
respondents against their order of retrenchnent the Labour
Appel | ate Tribunal has exceeded its jurisdiction. The, case
presented before us on this ground assunes that retrenchnent
is and nust be held to be a nornmal nanagenent function and
privilege, and as soon as a case for retrenchment had been
made out liberty and discretion nust be left to the enpl oyer

to sel ect which enpl oyees shouldin fact be retrenched. In
hol di ng an enquiry about the.validity
152

or reasonabl eness of retrenchment of certain specified
persons the appellate tribunal has trespasser on the
managenent function and as such has exceeded its
jurisdiction. We are not inpressed by this argunent. It
may be conceded that if a case for retrenchnment is made out
it would normally be for the enployer to decide which of the
enpl oyees should be retrenched; but there can be no doubt

that the ordinary industrial rule of retrenchnent is | |ast
cone first go', and where other things are equal this rule
has to be followed by the enpl oyer in ef fecting
retrenchnent. W nust, however, add that when it is stated
that other things being equal the rule I last come first go

must be applied, it is not intended to deny freedomto the
enpl oyer to depart fromthe said rule for sufficient and
valid reasons. The enployer nmmy take i'nt o account
considerations of efficiency and trustworthy character of
the enployees, and if he is satisfied that “a person with a
long service is inefficient, wunreliable or habi t ual I'y
irregular in the discharge of his duties, it would be open
to him to retrench his services while retaining in his
enpl oyment enpl oyees who are nore efficient, reliable “and
regular though they nmay be junior in service to the
retrenched worknen. Normal Iy, where the rule is thus
departed fromthere should be reliable evidence preferably
in the recorded history of the workmen concerned show ng
their inefficiency, unreliability or habitual irregularity.
It is not as if industrial tribunals insist inexorably upon
conpliance with the industrial rule of retrenchnent; what
they insist onis on their being satisfied that wherever the
rule is departed fromthe departure is justified by sound
and valid reasons. It, therefore, follows that, wherever it
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is proved that the rule in question has been departed from
the enployer must satisfy the industrial tribunal that the
departure was justified; and in that sense the onus would

undoubtedly be on the enployer. 1In dealing with cases of
retrenchment it is essential to renenber that the industria
rule of | last cone first go’ is intended to afford a very

heal thy safeguard agai nst discrimnation of worknen in the
matter of retrenchnent, and so, though the enployer nay
depart fromthe rule, he should able to justify

153

the departure before the industrial tribunal whenever an
industrial dispute is raised by retrenched worknmen on the
ground that their inpugned retrenchnent anmpunts to unfair
| abour practice or victimnsation

It appears that in 1946 the Governnent of India, in-its
Depart ment of Labour, formulated certain rul es for
retrenchnment” and- conmended, themto the attention of al
enpl oyers~ of 1 abour and trade unions so that disputes on
that score nay be minimsed. Rule 4 anpngst the said rules
was ~that ~as a rule discharge of personnel who are stil
surplus to requirenments should be in accordance wth the
principles of short -service, that is to say, last man
engaged should be “the first man to be discharged. Due
notice or wages in lieu thereof should be given. The same
principle has been accepted and applied by industria

tribunals on several occasions (Vide : Indian Navigation &
Industrials, Alleppey And Certain Wrknen (1); Cuttack
Electric Supply Co. Ltd. ~And Their Worknen (2) ; and

Shapari a Dock and Steel Conpany And Their Workers (3) ). W
ought to add that the  same principle. has. now been
statutorily recogni sed by s. 25(g) of the Act. This section
provides inter alia that where any worknan in an industria

establishment, who is a citizen of |India, is to be
retrenched, the enployer shall  ordinarily retrench the
wor kman  who was the l[ast person to be enployed in the same
category, unless, for reasons to be recorded, the enployer
retrenches any other workman; in other words, by this
section a statutory obligation is inposed on the enployer to
follow the rule, and if he wants to depart fromit to record
his reason for the said departure

In support of his contention that the -Labour Appellate
Tri bunal has exceeded its jurisdiction in examning the
nerits of the retrenchnent effected by the appellant, the
| ear ned At t or ney -Ceneral has relied upon certain
observations nmade by this Court in the case of J. K Ilron &
Steel Co. Ltd. v. |Its Wrknmen (4). Dealing with the
argunent of the appellant that the order of retrenchnent
should be left to the managenent and that the decision by
t he managenent t hat

(1) (2952) Il L.L.J. 611.

(2) 1954 1 L.L.J. 723.

(3) (1954) Il L.L.J. 208.

(4) Civil Appeal No, 266 of 1958 decided on 11-2-1960.

20
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sonme enployees are better qualified than others should not
be questioned by the adjudicator unless he cane to the
conclusion that the preferential treatnent was deenmed to be
mal afi de, this Court observed that the proposition involved
in the argument was unexceptionable, it was added, that, if
the preferential treatnment given to juniors ignores the well

recogni zed principles of industrial law of "first cone |ast
go without any acceptable or sound reasoning a tribunal or
an adjudicator wll be well justified to hold that the
action of the nmanagement is not bona fide. W do not see
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how either of the two propositions set out in this judgnent
can support the appellant’s argument before us. The position
under the industrial |law seens to us to be fairly clear

The managenent has the right to retrench the worknen

provi ded ret renchnment is justified. In ef fecting
retrenchnment the nmanagenment normally has to adopt and give
effect to the industrial rule of retrenchnent. For wvalid
reasons it may depart fromthe said rule. |If the departure

from the said rule does not appear to the industria
tribunal as valid or satisfactory, then the action of the
management in so departing fromthe rule can be treated by
the tribunal as being mala fide or as ambunting to wunfair
| abour practice; in other words, departure fromthe ordinary
industrial rule of retrenchnent without any justification
may itself, in aproper case, lead to the inference that the
i mpugned retrenchnent is t he result of ul terior
consi derations and as such it is mala fide and ampunts to
unfair | abour practice and victimsation. That is precisely
what this Court has held in the case of J. K Ilron & Stee
Co. Ltd. (4). W are, therefore, satisfied that there is no
substance in the appellant’s contention that the tribunals
bel ow have exceeded their jurisdiction in enquiring into the
validity of the retrenchnent of the 39 workmen in question

There is one nore point which may briefly be nentioned in

this connecti on. After the matter was renmanded t he
i ndustrial ' tribunal has carefully considered the evidence
given by the appellant. |In fact it is clear fromthe record

that at the original enquiry no evidence had been | ed by the
appel lant to justify
(1) G vil Appeal No. 266 of i958 decided on 11-2-60.
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the departure fromthe rule eventhough it was conceded that
the rule had not been followed. The Labour Appellate
Tribunal, therefore, fairly gave a chance to the appellant
to justify the said departure, and accordi ngly evidence was
led by the appellant. This evidence consists of the

testinmony of M. Lakshminarasimian, who has been working
with the appellant for 32 years. He works as an Assistant
Editor, and in addition- attends to press work. He 'stated
that he was having a personal supervision of the entire work
and that when retrenchment was actually effected a comm ttee
was appointed consisting of hinself, the Mnager M.
Ayyangar and the Press Manager M. Rajagopal a Ayyangar. At
the time of the enquiry the Manager was dead. According to
the. witness the committee took the advice of the Foremen of
various sections in deciding which workmen should be
retai ned and which should be retrenched. The w tness gave
evi dence about the defects in the cases of the 39 worknen
who were retrenched; and in support of his oral testinony he
filed two statenments T-1 and T-2 giving naterial particulars
in respect of all the said worknen. It is admitted that no
records were nmade at the tinme when the cases of these
wor kmen were exam ned and so the witness was driven to give
evidence nerely fromnmenory. The tribunal has held that
having regard to the nature of the defects attributed tothe
several workmen to which the witness deposed it was
i mpossi ble to accept his testinmony as satisfactory, and the
tribunal was also not satisfied that it was likely that the
wi t ness shoul d have any personal know edge in regard to the
said defects. In the result the tribunal rejected this
t esti nony. It al so exam ned sone cases 'in detail, and it
was satisfied that the reasons given for retrenching them
were denonstrably unsatisfactory. It is on these findings
that 'the tribunal cane to the conclusion that the appell ant
had not shown any valid or reasonable ground for departing
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from the usual rule, and this finding has been accepted by

the Labour Appellate Tribunal. 1In such a case we do not see
how in the present appeal the appellant can successfully
chal | enge the correctness of the conclusion that in
subst ance the retrenchnent
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of the 15 worknen anbunts to an unfair |abour practice and
victim sation.
That | eaves two nminor questions which were fornulated for
our decision by the | earned Attorney-Ceneral. He contended
that, even if the inpugned retrenchnment of the 15 workmen in
guestion was not justified, reinstatnent should not have
been directed ; sone conpensation instead should have been
ordered; and in the alternative he argued that the order
directing conpensation to the remaining 24 retrenched work-
men was al so not justified. W do not see any substance in
either of these'two contentions. Once it is found that
retrenchnent s wunjustified and inproper it is for the
trilbunals below to consider to what relief the retrenched
workmen are entitled. Odinarily, if a workman has been
i mproperly and illegally retrenched he is entitled to claim
reinstatement. The fact that in the nmeanwhile the enployer
has engaged other worknen woul d not necessarily defeat the
claimfor reinstatenment of the retrenched worknen ; nor can
the fact that protracted litigation.in regard to the dispute
has inevitably nmeant delay, defeat such a claim for
reinstatement. This court has consistently held that in the
case of wongful dismssal, discharge or retrenchnment, a
claim for reinstatement cannot be defeated nerely because
time has | apsed or that the enployer has engaged fresh hands
(Vide: The Punjab National Bank Ltd. v. The All-India Punjab
Nati onal Bank Enpl oyees’ Federation  (1); ' and Nat i ona
Trans. port and General Co. Ltd. v. The Worknen (2). Then as
to the conpensation awarded to the 15 and 24 workmen
respectively, it is a matter of discretion and as such is
not open to challenge in the present appeal
In the result the appeal fails and is dismssed with costs.
Appeal di sm ssed
(1) [1960] | S.C. R 806.
(2) Cvil Appeal NO 372 O 1956 decided on january 22,
1957,




