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PETI TI ONER
ANANT M LLS CO. LTD.

Vs.

RESPONDENT:
STATE OF GUJARAT & ORS

DATE OF JUDGVENT21/01/1975

BENCH

ACT:

Constitution of India, 1950, Art. 14--Treating pending cases
as a class different fromdecided cases, if a permnmissible
classification.

Constitution of India, 1950, .Art. 14--Duty of the person
chal | engi ng a provi sion of the Act as
di scriminatory--Constitutional validity, if could be decided
on the basis  of supposed existence of certain facts by
rai sing a presunption.

Bonbay Provincial Minicipal Corporations Act (Bonmbay Act 59
of 1949) as anended by Gujarat Acts No. 8 of 1968 and No. 5
of 1970, Sections 129 and 137--Conservancy tax for different
categories of properties--Tax, it should be related only to
the expense for conservancy service  for that particular
cat egory.

Bonbay Provincial Minicipal Corporations Act (Bombay Act 59
of 1949) as amended by @uj arat- Act Nos. 8 of 1968 and No. 5
of 1970, proviso to section 129(b)--Corporation-to determne
di f ferent rates for di f ferent cl asses of
properties--Proviso, if suffers fromthe vice of excessive
del egation of |egislative power.

Bonbay Provincial Minicipal Corporations Act (Bonmbay Act 59
of 1949) as amended by Gujarat Acts No. 8 of 1968 and No. 5
of 1970, Section 406(2) (e) rule 42 of Taxation--Appea
against a tax or rateable value--Deposit of anpbunt cl ai ned
condition precedent to entertaining appeal --Appellate judge
enpowered to renove undue hardship to appell ant--Requirenent
of deposit, if nullifies right of appeal --Provision if makes
i nvi di ous di stinction.

Constitution of India, 1950, Entry 49, List 11, Schedule
VII-"Land", if includes underground strata.
HEADNOTE:

The assessnent of properties to property tax in Ahnedabad
was nmade under the Bonbay Provincial Minicipal Corporations
Act by meking entries in the assessnment books in accordance
with the procedure prescribed in the Taxati on Rules set out
in Chapter WVIII of Schedule A of the Corporations Act, A
separate section of the assessnent book was prepared by the
Conmi ssioner of the Corporation for each official year in
respect of the assessnent of property tax on certain Kkinds
of properties like textile mlls, factories and buil di ngs of
Uni versity. These properties were classified as specia

properties. There was sone increase in the rateable value
fixed by the Comm ssioner for the year 1964-65 and 1965- 66.
The Commi ssioner also nmade initial entries in assessnent
book in respect of those properties for the year 1966-67. A
nunber of wit petitions under Art. 32 of the Constitution
were filed in this Court challenging the validity of the
assessments for the years 1964-65 and 1965-66 as well as
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initial entries for the year 1966-67. The Suprene Court in
the judgnment New Manek Spinning & Weaving MIls Co. Ltd. &
O's. v. Minicipal Corporation of Gty of Ahmedabad & Os.
[1967] 2 SSC R 69, allowed the wit petitions and held the
relevant entries in the assessment books to be invalid.
Rules 7(2) and (3) were also held to be invalid on account
of excessive del egation of powers by the |egislature. The
taxation on the basis of floor area as adopted by the
Corporation was held to violate Art. 14 of the Constitution

VWhen the Corporation initiated steps to make fresh
assessment for the years 1964-65, 1965-66 and 1966-67, it
was unable to do so in view of the decision of the Hgh
Court in the case of Ahnedabad Miunicipality v. Keshavlal 6
GL.R 228 wherein it was held that the Corporation had no
power to assess and |evy property tax for any official vyear
after that year had ended. in order to get over this
difficulty, the legislature enacted CGujarat Act 8 of 1968.
New Sec. 152A

221

and newrules 7 and 21B were inserted. Wen notices were
served on the petitioners to furnish return of t he
particulars, the petitioners filed petitions in the Hi gh
Court challenging the validity of those notices. Those
petitions were allowed by the H gh Court as per judgnent
dated July 3, 1969 on the ground that the demand for certain
particulars contained in the notices was beyond the scope of

r. 8(1). |In the appeal filed by the Corporation against the
judgrment dated 3rd July, 1969, the Suprene Court, in its
j udgment in Mnicipal Corpora. “lion of the Gty of

Ahrmedabad, etc. v. New Sherock Spg. & Wg. Co. Ltd. etc.
[1971] 1 S.C.R 288, held that, as the assessnents were not
in accordance with |law, the Corporationwas not entitled to
retain that anmount. The Court al so struck down subsection
(3) of s. 152-A which gave power to the Corporation to
refuse to refund the amount illegally collected de-spite the
order of the Court.

For the official year 1967-68 the Corporation determ ned the
rate of conservancy tax to be 3 per cent and a special rate
of 9 per cent for the large premses like textile mlls and
factories. The petitioners preferred appeals against the
order of the Deputy Comm ssioner determ ning the anount of
property tax to the Chief Judge of the Court of Snal
Causes, Ahnedabad. The Chief Judge was, however, precluded
from hearing those appeal s since the ambunt of tax was not
deposited by the petitioners as required by s. 406 (2) (e)
of the Corporations Act. The petitioners thereafter filed
petitions in the High Court challenging the validity of the
assessnments made by the Deputy Municipal Conm ssioner. for
the, official years 1966-67, 1967-68 and 1968-69. Those
wit petitions were allowed by the Gujarat H gh Court as per
judgrment dated COctober 27, 1969. The ordi nance dated
December 23, 1969. was replaced by Gujarat Act No. 5 of 1970
which came into effect fromMrch 31, 1970. This Act
brought about material changes in the Corporations Act.

The High Court held (i) Section 2(1A) Clause (i) is valid so
far as it is applicable to the official year 1969-70 but it
is null and void in so far as it applies to the officia
years fromthe commencenent of the Corporations Act uptoand
i ncl udi ng the official year 1968-69, on account of
infraction or Art. 14; (ii)Section 406(2) (e) and s. 411
(b) are null and void as being in contraventi onof Art.

14; Rule 42 of the Taxation Rules is also ultra vires and
void in so far as it provides that if an appeal is preferred
or entertained against the tax, warrant shall not issue for
the recovery of the anpbunt of tax; and (ii)The Resol utions
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passed by the Corporation for the official year 1967-68,
1968- 69, 1969-70 and 1970-71 to the extent to which they fix
the rate of conservancy tax at 9 per cent inter alia in
respect of textile mlls and factories belonging to the
petitioners are ultra vires the proviso to s. 129(b) and the
rate of conservancy tax applicable in respect of these
textile mlls and factories nust, therefore, be taken to be
the general rate of 3 per cent. The H gh Court upheld the
constitutional wvalidity of proviso (e) tos. 2(1A) clause
(ii) and sections 49, 129(b), 406(2)(e) and 411(bb) of the
Act and s. 13(1) and 13 (2) of the Act 5 of 1970.

Cvil Appeals Nos. 489 to 513 and 752 to 755 of 1973 have
been filed in this Court by the petitioners before the High
Court against the Judgnent of that Court in so far as the
Court had upheld the constitutional validity of the inpugned
provisions. Civil Appeals Nos. 643 to 684 of 1973 have been
filed by the Minicipal Corporation of the Gty of Ahnedabad
and ot hers agai nst the above judgnent in so far as the High
Court 'has struck ~down the inpugned provisions and the
Resol utions. Civil Appeals No. 389 to 430 of 1974 have been
filedby the State of Gujarat against the judgnent in so

far as the Hi gh Court hasstruck down t he i mpugned
provisions. Wit Petitions Nos. 51, 60 to 73, 87 to91

197, 492 to 503, 533, 534 and 583 of 1972 as also wit
petitions Nos. 1866 to 1877 and 2046 of 1973 which have been
filed by the Aryodaya Sp-. & Wg. MIlls Co. Ltd. and other
parties involve substantially the sane question which arises
in appeals, though sonme of these wit petitions relate to
the subsequent period of 1971-72. ~Wit Petition No. 74 of
1972 filed by the Ahnmedabad Electricity Co. Ltd. involves an
additional point regarding its liability to pay property tax
whi ch ha% been | evied on the ground that it ~occupies |and
bel ow t he surface for underground cabl es.

222
Reversing the decision of the H gh Court,
HELD : (i) As the affidavit filed on behalf  of the

respondents discloses that ,the factual position as it
exi sted before the pronul gati on of O dinance 6 of 1969 was
that the provisions of ,he Bonbay Rent Act were  not taken
into account in deternining the rateable value, there would
be no escape fromthe conclusion that no differentia
treatment has been neted out to pending cases in clause (i)
of s. 2(IA). There is a presunption of the constitutiona
validity of a statutory provision. In case any party
assails the validity of any provision on the ground that it
is violative of Art. 14 of the Constitution. it is for that
party to make the necessary averments and adduce material to
show di scrimnation violative of Art 14. No averments were
made in the petitions before the H gh Court by the
petitioners that the assessnments before the coming into
force of Odinance. 6 of 1969 had been made by taking into
account he rent restriction provisions of the Bonbay Rent

Act . It is extrenely hazardous to decide the question of
constitutional validity of a provision on the basis of the
supposed exi st ence, of certain facts by rai sing a

presunption. it is very clear that the H gh Court has acted
on an incorrect assunption. [236G 237E]

Assessment Committee of the Metropolitan BoRough of Popl ar
v. Roberts [1922] 2 A C 93, Gulam Ahned Rogey Vv. Bonbay
Municipality A 1.R 1951 Bom 320 and The Corporation of
Calcutta v. Sn. Padma Devi and Os. [1962] 3 S.C R 49,
referred to

(ii)dassification by treating decided cases as bel ongi ng
to one category and pendi ng cases as belonging to another
category is reasonable and not per se offensive to Art 14 of
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the Constitution. [238H 239A]

Ram Kri shna Dalma v. Shri Justice S. R Tanadol kar, [1959]
S.C.R 279, Khandige Shah Bhav v. Agricultural Incone-tax
Oficer, [1963] 3 S.C. R 809, Rao Shiv Bahadur Singh v.
State of Vindhya Pradesh [1953] S.C. R 1188, 1197,
Hat hi si ngh Manufacturing Co. Ltd. v. Union of India [1960] 3
S.C.R 528 and Jain Bros. and Ors. v. The Union of India &
Os. [1970] 3 S.C.R 253. referred to.

(iii)The schene of the Corporation Act appears to be

that in the case of prem ses used solely for public purposes
and not intended to be used for purposes of profit or in the
case of premses intended to be used for residential or
charitable or religious purposes in respect of whi ch
conservancy tax is payable 'by the Governnment, the rate of
conservancy tax should be lower conpared to the rate of
general conservancy tax. What is required by s. 129 is that
bef ore determining the rates of conservancy tax f or
different  categories of properties the Corporation should
find out the total expense it would have to incur for the
various . ‘purposes nentioned in clause (b) of that section

After having ascertained the total expense it would be
permissible to the Corporation to fix different rates of
conservancy tax for various categories of properties. It is
,nhot essential except in-cases nmentioned in sub-sections (2)
and (3) of s. 137 that the rate of conservancy tax for a
particul ar category of properties should be such as woul d be
related only to the expense for conservancy service for that
particul ar category of properties. ~Cause (b) of s. 129
al so takes into account the expense required for efficiently
mai ntaining and repairing the nunicipal drains and for
finding out the total expenditure for conservancy . servi ce.
The High Court was, therefore, in error-in striking down the
resol uti on passed by the Corporation. [242E-F, 244F-H;, 245B-

(iv) The "opinion of Corporation" nentioned in clause (b) of
section 129 ,is formed after budget estimates are prepared
in accordance with Ss. 95. 96 and 100 of the Corporations
Act . The entire procedure provides built-insafeguards and
| ays down adequate guidelines in the matter of taxation. It
cannot, therefore, be said that the legislature has not
prescribed any guiding principle for the Corporation for
determ ning the rates of conservancy tax. [245F-G  H 246A]
(v) The bar created by s. 406(2)(e) to the entertai nnent of
the appeal by a person who has not deposited the amount — of
tax due from himand who is not

223

able to show to the appellate judge that the deposit of the
amount woul d cause hi m undue hardship arises out of his. own
om ssion and default. A disability or disadvantage arising
out of a party’s own default or om ssion cannot be taken to
be tantamount to the creation of two classes offensive to
Art. 14 of the Constitution. especially when that disability
or disadvantage operates upon all persons who make the
default or om ssion. Section 406(2)(e) is constitutionally
valid and, in as nmuch as 'the validity of s. 41 1 (bb) and
r. 42 hinges on the validity of sec. 406(2)(e) all the three
provisions are constitutionally valid, [247D 248C, F-Q
Hannah Cohen, Ex. of Sol. Cohen, Deceased, and David E
Cohen, Intervener, Petitioners & .Anr.. v. Beneficial Loan
Corporation & Ors. 37 U S. 539, referred to.

(vi) There can be no doubt that land in entry 49 of List 11
woul d i ncl ude underground Strata. The word "l and" has al so
been defined in clause (30) of s. 2 of the Corporations Act
to include land which is being built upon or is built upon
or covered with water, benefits to arise out of |and, things
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attached to the earth or permanently fastened to anything
attached to the earth or permanently fastened to anything
attached to the earth and rights created by legislative
enact ment over any street. This definition is of inclusive
nature and does not exclude fromits anbit the underground
strata of the land. The petitioner-conpany is in occupation
of the | and wherein underground supply line is laid. [249E-
F. 250D E]

Electric Telegraph Co. v. Salford Overseers, [1855] 11 Ex.
181, 186, Msore Aldernen and Councillors of the City of
Westminster Os. v. The Southern Railway Conmpany, The
Rai | way Assessment Authority and W H Smith & Son, Limted &
Os. 1936 A C 511, The Assessnment Conmittee of Hol ywell
Union & Anr. v. Halkyn District Mnes Drainage Col, [1895]
A.C. 117 Rex. v. Chel sea Waterworks Conpany. 5 B. & Ad. 156
and Reg v. West Middl esex Waterworks, 1 E. & E, at p. 720,
referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 752 to
755, 489 to 513, 643 to 684 of 1973 & 389 to 430 of 1974.
From the Judgment and order dated the 4th Decenber, 1972 of
the Qujarat High Court in Spl. Civil Appeals. Nos. 233,
239-241, 339, 488, 1634, 1635 and 1636 of 1971, and

Wit Petitions Nos. 51, 60 to 74, 87 to 91, 157, 492 to 503,
533534 and 583 of 1972 and 1866 to 1877 & 2040 of 1973.

Y.M Tarkunde (In C. As, Nos. 752, 489, 643, 389 and WP.
Nos. 51 and 74/72), C T. Daru and Ravi nder Narain, P. C.
Bhartari, K M Desai and K. -J. John, for the -petitioners,
(In all the WPs.) and Appellants (In C As. Nos.  489-513
752-755/73) and respondent No. 1 (C.As. Nos. 643-47, 650-
654, 658-664, 667-671, 674, 678, 679 and 681-684/73).

F.S. Narinman, Additional Solicitor CGeneral of India, 'S

B. Vakil and 1. N Shroff, for appellants (In C As. Nos.
643- 684/ 73) and for respondent No. 3 (In all the WPs.) for
respondents Nos. 2-4 (In C As. Nos. 489-497) respondent Nos.
1-4 (In C. As. Nos. 498-511) respondent Nos. 2-5 (In’ C As.
Nos. 512-513) respondent No. 2-4 (In C-A No. 752)
respondent Nos. 1-4 (In C A Nos. 753-754) respondent Nos.
2-5 (In C.A No. 755) and for respondent Nos. 1-3 (In C. As.
Nos. 389-430/74).

224

M C. Bhandare and M N. Shroff, for the appellants (In

C. As. Nos. 389-430) respondent No. 7. (In C. A No. -389-497,
512-513) respondent No. 5 (In C As. Nos. 498-510) respondent
No. 2. (In C. A Nos. 643-678, 681-684) respondent No. 3. (in
C. As. Nos. 679680) respondent No. 1 (In C As. Nos. 752-755)
respondent No. 5 (In C. As. Nos. 753) respondent No.. 6 (In
C.A. No. 754) and respondent No. 4 (In all the WPs.)

C S. S. Rao, for respondent No. 5 (In C. A No. 752/73).

R H.  Dhebar and B. V. Desai, for respondent No. 4. (In
C. As. Nos. 417-418/74) and In C As. No. 656-657 of 1973).
The Judgrment of the Court was delivered by

KHANNA, J.-Questions relating to the constitutional validity
of the different provisions of the Bonbay Provi nci a
Muni ci pal Corporations Act (Bonbay Act 59 of 1949)
(hereinafter referred to as the Corporations Act) as anended
by CGujarat Acts No. 8 of 1968 and No. 5 of 1970 arise for
determnation in these appeals and the connected wit
petitions. The Corporations Act was enacted by the Bonbay
| egislature in Decenmber 1949 for the establishnent of
muni ci pal corporations in the cities of Ahmedabad and Poona.
It was applied to Ahnmedabad on July 1, 1950.
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The assessnent of properties to property tax in Ahnedabad
was nmade under the Corporations Act by nmaking entries in the
assessment books in accordance with the procedure prescribed
in the Taxation Rules set out in Chapter VIII of Schedule A
of the Corporations Act. A separate section of t he
assessment book was prepared by the Cornm ssioner of. the
Corporation for each official year in respect of the
assessment of property tax on certain kinds of properties
like textile mills, factories and buildings of wuniversity.
These properties were classified special properties. The
rateable value of properties included in the Speci a

Property Section was previously determined on a flat rate
for every 100 sq. ft. of the floor area. 1In arriving at the
figure of the rateable value, the plants and nachinery
situate wupon lands and buildings were also taken into
account as provided in clauses (2) and (3) of rule 7 of the

Taxation Rules. There was sone increase in the rateable
val ue fixed by the Comm ssioner for the years 1964-65 and
1965- 66. The Comm ssioner also made initial entries in

assessment book in respect of those properties for the year
1966-67. A nunmber of wit petitions under article 32 of the
Constitution were filed in- this Court challenging the
validity of the assessments for, the years 1964-65 and 1965-
66 as well as the initial entries for the year 1966-67.
Those wit petitions were disposed of by this Court by a
j udgrment delivered on February 21, 1967 and reported as New
Manek Chok Spinning & Waving MIls Co. Ltd. & Os. .
Muni ci pal Corporation of the Cty of Ahnedabad & Os.(1)
This Court allowed the wit petitions and held the relevant
entries in the assessment books to be invalid. It was held
in that case that the State Legislature had no conpetence
under entry 49 of the State List in the Seventh Schedule to
the Constitution to make a law for taxing plant and
machinery. Rule 7 (2) was held to be beyond the |egislative
conpetence of the State. Rules 7 (2) and

(1) [1967]2 S.C. R 679.

225
(3) were also held to- be invalid on account of ~“excessive
del egation of powers by the- |egislature. Under ~ those

rules. the specification (A the classes of ~machinery for
the, purpose of taxation was to be nmade, by the Commi ssioner
with the approval of the Corporation irrespective of the
guestion as to where they were to be found. Thi s~ Court
found that it depended upon the arbitrary wll~ of -the
Comm ssioner as to what machi nery he woul d specify and~ what
he would not and that he was the only person who could
examine this question as there,was no right of appeal

Dealing with the method of levy of tax on the basis of floor
area, this Court observed that it was agai nst the provisions
of the Act and the rules nmade thereunder and that it had not
been shown that conditions prerequisite for determ nation of
the annual value on that basis had existed at the relevant
time. The above met hod of taxation on the basis of  floor
area, it was held, was violative of article 14 of the
Constitution as it would in the absence of classification of
factories on any rational basis give rise to inequalities.

Al though the Suprenme Court directed the Corporation to
prepare fresh assessnent lists relating to properties in the
Special Property Section for the official years 1964-65,
1965- 66 and 1966-67, the Corporation was unable to do so in
view of the decision of the High Court in the -ease of
Ahrmedabad Municipality v. Keshavlal (1) wherein it was held
that the Corporation had no power to s and | evy property tax
for any official vyear after that year had ended. The
legislature in order to get over this difficulty enacted
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Gujarat Act 8 of 1968 and by this anending Act inserted
inter alia new section 152A in the Corporations, Act. The
new section conferred power on the Corporation to assess or
reassess property taxes if the original assessment was
affected by a decree or order of a court on either of the
grounds on which the Suprenme Court had set aside the
assessment for the official years 1964-65, 1965-66 and 1966-
67 in New Manek Chowk M IIls case (supra). The anending Act
al so substituted newrule 7 for the old rule which contained
the offending clauses (2) and (3). Rule 21B was also in-
serted by the amending Act and the said rule permitted the
Muni ci pal Commi ssioner to nake fresh valuation of properties
after the expiry of the official year if preparation or
conpletion of the assessment before the expiry of the
official year were or would be affected on account of any
order of a court.. After the amending Act had cone into
force, the Corporation initiated proceedings for re-
assessnment, of lands-and buildings of the petitioners to
property /tax  for the official years 1964-65, 1965-66 and
1966- 67. When notices were served on the petitioners to
furnish return of the particulars, the petitioners filed
petitions in the Hi gh Court challenging the wvalidity of
those notices. Those petitions were allowed by the High
Court as per judgnent dated July 3, 1969 on the ground that
the demand for certain particulars contained in the notices
was beyond the scope of rule 8(1). The contention of the
petitioners in those petitions that no assessnent could be
made after the expiry of the official year was repelled and
it was held that the Corporation-had the power under section
152A to reassess |ands and buildings of the petitioners to
property tax for the official years 1964-65. 1965-66 and
1966- 67 notwi t hstandi ng the expiration of those

(1) 6 GL.R 228.

16-L379SupCl/ 75

226

years. The Hi gh Court also held that the new section did
not stand in the way of the petitioners getting refund of
the property tax already paid.. Appeal was filed in this
Court agai nst the above judgnent by the Corporation

The Ahnedabad Corporation, it may be stated, used to pass a
resol ution under section 99 of the Corporations Act
determning the rate at which property tax would be |evied
for the particular official year. So far as conservancy tax
was concerned, the rate determ ned by the Corporation was 3
per cent. A special rate of conservancy tax of ~ 7-1/2 per
cent was, however, fixed by the Corporation for the officia
year up to 1966-67 for hotels, clubs, stables, theaters or
ci nenas or other large premises including mlls and
factories registered under the Factories Act and where fifty
or nore workmen were enployed ill manufacture for all the
shifts. For the official year 1967-68 the Corporation
determ ned the rate of conservancy tax to be 3 per cent and
a special rate of 9 per cent for the large premnses
mentioned above the rate of general tax for ordinary
property was fixed on a graduated scale but on properties
used by textile mlls the rate was uniformat 30 per cent.
The powers of the Conmi ssioner under the Taxation Rules were
entrusted to the Deputy Municipal Comm ssioner by virtue of

an office order issued under section 49(1). The Deputy
Conmi ssi oner thereafter determ ned the rateable value of the
lands and buildings of the petitioners. The petitioners

preferred appeal s against the order of t he Deput y
Conmi ssi oner determning the anount of property tax to the
Chief Judge of the Court of Small Causes Ahnedabad. The
Chi ef Judge, was, however, precluded from hearing those
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appeal s since the ampunt of tax was not deposited by the
petitioners as required by section 406 (2) (e) of the
Corporation Act. The petitioners thereafter filed petitions
in the Hgh Court challenging the validity of the assess-
ments made, by the Deputy Minicipal Conmm ssioner for the
official years 1966-67, 1967-68 and 1968- 69. Those writ
petitions were allowed by the Gujarat High Court as per
j udgrment dated October 27, 1969. it was held that section 49
of the Corporation Act did not contenplate delegation of
j udi ci al or quasi -judicial powers by t he Muni ci pa
Conmi ssi oner under taxation rule 18 and that disposal of
conplaints by the Deputy Conm ssioner was not perm ssible.
The Hi gh Court al so decl ared section 406(2) (e) violative of
article 14. Part of rule 42 which related to distress or
attachment for default in paynment of tax was also struck
down on the ground that it could not stand independently of
section 406 (2) (e). The fixation of special rate of 9 per
cent for  conservancy tax in | respect of large premses
including’ mlls and factories was also held to be illega
and voi d.

The of ficial year 1969-70 having in the nmeantine comenced,
the Municipal Conm ssioner adopted under taxation rule 21
the entries of the official year 1968-69 as the entries for
the official year 1969-70. Conplaints were then filed by
the petitioners against the anpbunt of rateable value entered
in the assessnent /books. During the  pendency of those
conpl aints, the Governor of Gujrat pronul gated O di nance No.
6 of 1969 on Decenber 23, 1969. The ordi nance was replaced
by CGujarat Act No. 5 of 1970 which cane into force wth
effect from Mirch 31, 1970.- The ordinance anended the
definition of rateable

227

value as well as section 49 with retrospective effect. It
al so contained ,tamvalidating provisions. Gujarat Act 5 of
1970 was on the line Odinance No-. 6 of 1969, except in the
matter of definition of rateable value. A nunber of
petitions in the neantine were  filed to challenge the
validity of the provisions of Ordinance No. 6 of 1969 and
:)se of Act 5 of 1970.

For the official year 1970-71, the valuation was nade in
accordance with Gujarat Act 5 of 1970. A nunber  of wit
petitions were A before the Gujarat Hi gh Court chall enging
the provisions of Gujarat Act 5 of 1970 as well _as the
val uation for the year 1970-71

In the neantime, on April 17, 1970 appeal filed by the
Corporation against judgnent dated July 3, 1969 of ~ Qujarat
Hi gh Court was ;mssed by this Court. The decision of this
Court was given in Minicipal Corporation of ‘the Cty of
Ahrmedabad, etc. v. New Shorock vg. & Wg. Co. Ltd. etc.(1).
It was held by this Court that under conviction 152A before
the Corporation can retain an anount collected property tax,
there nmust be assessnment according to law. As the inpugned
assessments were not in accordance with law, the Corporation
was not entitled to retain that amount. This Court  also
struck own subsection (3) of section 152A which had been
added by ordinance 6 of 1969 and whi ch gave power to the
Corporation to fuse to refund the anbunt illegally collected
despite the order of the Court.

It may be stated that the dispute with which we are
concerned in be present appeals and wit petitions relates
to assessnment to property x of large premises like textile
mlls, and factories. Ohe wit petition dates to an
el ectricity conpany.

Before setting out the findings of the H gh Court and
dealing with the questions which arise for determnation in
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the appeals and wit petitions before us, we consider it
appropriate to refer to sone of the relevant provisions.
Section 127(1) of the Corporations Act requires t he
Corporation to inpose inter alia property taxes. "Property
taxes" according to section 129, shall conprise- (a) water
tax, (b) conservancy tax, and (c) a general tax. C ause (b)
and the relevant part if clause (c) of that section read as
under

For the purpose of sub-section (1) of section

127 property taxes shall conprise the
following taxes which shall, subject to the
exceptions, limtations and conditions herein-

after provided, be levied on buildings and
lands in the City

(a)......coo o
(b) a conservancy tax at such percentage of
their rateable value as will in the opinion of

the Corporation 'suffice to provide for the
col l ection, renoval and disposal, by municipa
agency, of all excrenentitious and polluted
matter fromprivies, urinals and cess-pools
and for efficiently maintaining and repairing
the munici pal drai ns- constructed or used for
the receipition or
(1) [1971] 1 S.C. R 288.
228
conveyance of such matter, subject however to
the 'provisos that the m ninum anount of such
tax to be levied in respect’ of any one
separate -holding of land or of  any one
bui |l ding —or of -any one portion of a  building
which is let as a separate holding 'shall be
ei ght annas per mensem-and that the ampunt of
such tax to be levied in respect of any hotel,
club or other large prem ses may be specially
fi xed under section 137;
(c) a general tax of not less than twelve
per cent. of their rateable value, which my
be levied,- if the Corporation so -determnes,
on a graduated scale
Provided.............
According to section 99 the Corporation shall, on or before
the twentieth day of February,, after considering the
Standing Conmittee's proposals in this behalf,, determne
inter alia subject to limtations an( conditions  prescribed
in Chapter X, the rates at which nunicipal taxes referred
to in sub-section (1) of section 127 shall be levied in the

next ensuing official vyear. "Official year"” has  been
defined in section 2(44) to nean the year conmencing on the
first day of April. Section 137 reads as under

"(1) The Comm ssioner may, whenever he thinks
fit, fix the conservancy tax to be paid in
respect of any hotel, club, stable or' other
| arge prem ses at such special rate as shall
be general |l y approved by the St andi ng
Committee in this behal f, whether the service
in respect of which such tax is leviable be
performed by human | abour or by substituted
nmeans or appliances.

(2)In the case of prem ses used solely for
public purposes and not used or intended to be
used for purposes of profit or for residentia
or charitable or religious purposes in respect
of which the conservancy tax is payable by the
CGovernment the Conmi ssioner shall fix the said
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tax at a special rate approved as aforesaid.
(3)In any such case the anount of the
conservancy tax shall be fixed with reference
to t he cost or probable cost of t he
collection, renpoval and disposal, by t he
agency of nunicipal conservancy staff, of
excrementitious and polluted matter from the
prem ses."
Section 150 relates to supplenentary taxation. Cause (1)
of section 49 enables a Deputy Minicipal Conmissioner
subject to the orders of the Comm ssioner, to exercise such
of the powers and performsuch of the duties of the
Comm ssioner as the Comm ssioner shall fromtime to tine
depute to him Section 406 deals with appeals. Accor di ng
to clause (1) of section 406, subject to the provisions
herei nafter contai ned, appeals agai nst any rateable value or

tax fixed or charged under the Act shall be heard and
determ ned by the Judge. "Judge" has been defined in clause
(29) (as amended by Act 8 of

229

1968) of section 2 to nean in the city of Ahnedabad the
Chi ef Judge of the Court of Small Causes. Cause (e) of sub

section (2) of section 406 states that no appeal shall be
heard against a tax, or in the case of an appeal made
agai nst a rateable/value after a bill for any property tax a

assessed upon such value has been  presented to t he
appel l ant, unl ess the anount clainmed fromthe appellant has

been deposited by himw th the Comm ssioner. Section 411
(as amended by Act 8 of 1968) makes provision for appeal to
the H gh Court from a decision of the Judge in an appeal in
certain contingencies. Clause (54) of section 2 defines

"rateable value" to nean the value of any building or |and
fixed in accordance with the provisions of the Act and the
rules for the purpose of assessnent to property taxes.
According to section 453, therules'in the schedule as
amended fromtine to tine shall be deened to be part of the
Act . Chapter VIII of the schedule contains the /Taxation
Rul es. According to clause (1) of rule 7, in order to fix
the rateable value of any building or |and assessable to a
property-tax there shall be deducted fromthe anmount of the
annual rent for which such [and or building m ght reasonably
be expected to let fromyear to year a sumequal to ten  per
cent of the said annual rent, and the said deduction shal
be in lieu of all allowance for repairs or on any other
account whatever. Causes (2) and (3) of that rule need not
be set out as they were struck down by this Court ~in the
case of New Manak Chowk MIls (supra). Rule 9 relates to
t he keeping of an assessment book in which shall be entered
inter alia every year the rateable value of buildings and
lands in the city of Ahnedabad determ ned in accordance with
the provisions of the Act and the rules as al so the nanmes of
persons primarily liable for the paynent of property  taxes,
if any, leviable on each such building or land’ d ause (i)
of rule 42 reads as under
(1) If the person on whoma notice of denmand
has been served under rule 41 does not wthin
fifteen days fromsuch service pay the sum
demanded or shows sufficient cause, for non-
payment of the same to the satisfaction of the

Conmi ssioner and if no appeal is preferred
agai nst the said tax, a,, her ei nafter
provided, such sum with all costs of the

recovery, mmy be levied under a warrant in
FormH or to the like effect, to be issued by
the Conmi ssioner, by distress and sale of the
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novable property of the defaulter or the
at t achnent and sale of t he, i movabl e
property’ of the defaulter- or, if t he
defaulter be the occupier of any premises in
respect of which a property-tax is due, by
distress and sale of any novable property
found on the said premises or. if the, tax be
due in respect of any vehicle, boat or aninal
by di stress and sal e of such vehicle, boat or
ani mal in whonsoever’.,, ownership, possession
or control, the same may be.’,

W may now set out the material changes brought out in the
Corporations Act by Gujarat Act No. 5 of 1970. Sections 2,
4, 6, 7, 10, 11, 12 and 13 of (2) of the anending Act read

as under

"2. I'n the Bonbay Provincial Muni ci pa
Corporations Act;, 1949 (hereinafter referred
toas 'the principal Act’), in section 2,-

230
(1)before clause (1) the following clause
shall be, and shall be deened al ways to have
been, inserted, nanely
(1A) ’annual letting value’ neans-

(i)in relation to any period prior to 1st
April, 1970, the annual rent for which any
building or Iland or premises, exclusive of
furniture or machinery contained or situate
therein or thereon,~ mght, if the Bonbay
Rents, ‘Hotel and Lodgi ng House Rates Contro
Act, 1974 were not in force,  reasonably be
expected to let fromyear to year with refer-
ence to its use

(ii)in relation to any other period, the
annual rent for which any building or land or
prem ses, exclusive of furniture or machinery
contained or situate there in or thereon
m ght reasonably be expected to let from year
to year with reference to its use

and shall include all paynents nmade or ~agreed
to be nade to the owner by a -person (other
than the owner) occupying the building or |and
or prem ses on account of occupation, taxes,
i nsurance or other charges incidental thereto
Provided that, for the purpose of sub clause
(i), -

(a) in respect of any building or land or
prem ses the standard rent of which has been
fixed wunder section 11 of the Bonbay Rents,
Hotel and Lodgi ng House Rates Control / Act,
1.947, the annual rent thereof shall not
exceed the annual anpbunt of the standard rent
so fixed;

(b) in the case of any land of a class not
ordinarily let, the annual rent of which
cannot in the opinion of the Comm ssi oner  be
easily estimated, the annual rent shall be
deenmed to be six per cent of the estinmated
market value of the land at the time of
assessnent;

(c) in the case of any building of a class
not ordinarily let, or in the case of any
i ndustrial or other premises of a class not
ordinarily let, or in the case of a class of
such premises the building or buildings in
which are not ordinarily let, if the annua
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rent thereof cannot in the opinion of the
Conmi ssioner be easily estimated, the annua
rent shall be deenmed to be six per cent of the
total of the estimated narket value, at the
time of the assessnent, of the land on which
such building or buildings stand or, as the
case mmy be. of the land which is- conprised
in such premses, and the estinated cost, at
the time of the assessnment, of erecting the
bui |l ding, or as the case may be, the building
or buildings conprised in such premni ses;

231
(2)for clause (54), the follow ng shall be,
and shall ~be deenmed always to have been

substituted, namely
(54)' rateabl e val ue’ nmeans the value of any
buil ding or | and fixed, whether with reference
to any given premses or otherw se, in
accordance with the provisions of Act and the
rules for the purpose of assessnent to
property taxes; 4. In section 49 of t he
princi pal Act, in sub-section (1), -
(1)for the words ’'such of the duties of the
Conmi ssioner’ the words 'such of the duties of
the Conmi'ssioner, including powers and duties
of a judicial or quasi-judicial nature, shal
be, | and shall be deened always to have been
substi t ut ed;
(2)after the first proviso, the follow ng
further proviso shall be, and shall be deened
al ways to have been, added, nanely :-
"Provided further that nothingin this sub-
section " be deened to enmpower t he
Conmi ssioner to issue any order regulation the
exerci se of powers-or performance of duties of
a judicial or quasi-judicial nature deputed by
him,

6.1n section 129 of the principal Act, to clause (b), the

following proviso shall be, and shall be deened  always to

have been, added, nanely :-
"Provided that when determ ning under section
99 or section 150 the rate at whi ch
conservancy tax shall be levied for any
official year or part of an official year, the
Corporation nmay determine different rates for
di fferent classes of pro-

7.1n section 137 of the principal Act, to subsection (1) the

foll owi ng proviso shall be added, nanely .-
"Provided that if the Corporation shall / have
determ ned for any official year any different
rate of conservancy tax for any “class of
properties to which any of the properties
referred to in this sub-section belongs, the
Conmi ssi oner shall not, wi thout the previous
approval of the Corporation, fix, for 'such
of ficial year or part thereof, the conservancy
tax to be paid in respect of any property
belonging to such class for which such
different rate nay have been determ ned by the
Corporation, at any other different rate under
this subsection.’
10. In section 406 of the principal Act, in
sub-section (2), -
(1)for the words 'shall be heard the words
"shall be entertained shall be substituted;
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validly

and

(2)the following proviso shall be added
after clause (e), nanely :-

"Provided that where in any particular case
the Judge is of opinion that the deposit of
the amobunt by the appel |l ant

232
wi Il cause undue hardship to him the, Judge
may in his discretion dispense wth such
deposi t or part t her eof ei t her un-

conditionally or subject to such conditions as
he may deemfit.’

11.in section 411 of the principal Act,
after clause (a), the follow ng clause shal
be inserted, nanely :’-

" (b) fromany order of the Judge under the
proviso to sub-section (2) of section 406;
and; "

12. In Schedule A to the principal Act, in
Chapter VIII, -

(i)in sub-rule (3) of rule 7, for the words
annual rent for which such building, land or
prem ses m ght reasonably be expected to |et
fromyear to year a sumequal to ten per cent
of the “said annual rent’ the words 'annua

letting value of such -building, |and or
prem ses a sumequal to ten per cent of such
annual | letting value” shall be, and shall be

deened al ways to have been substituted; and
(ii)in sub rule (1) of rule 42, for the
words is preferred’ the words '"is preferred or
entertained shall be substituted.

13. Notwi t hst andi ng anything - contained in
any judgment, decree or order of any court or
tribunal or any other authority, -

(). . o

(2)no determ nation of any special or
different rate, of  conservancy tax by a
Muni ci pal Corporation constituted by or  under
the principal Act in respect of any hotel,
club, stable, industrial prem ses  or other
| ar ge prem ses in exercise or pur ported
exercise of its powers under any of the provi-
sions of the principal Act, at any tinme before
the commencenent of the said O dinance, shal
be deened to have been invalidly made by
reason of the Corporation having no power to
determne such rate at the time when  such

det erm nati on was made; and any such
determ nation shall be deemed to be valid and
shall be deened al ways to have

made under the provisions of the principal Act
as anended by this Act as if this Act had been
in force at the tine when such determ nation
was made; and no such determnation of
di fferent or special rate of conservancy tax,
or any entry of tax made in any assessment
book pursuant thereto, or any levy of such tax
or bill or notice of demand or distress or
attachment issued or executed for collection
of such tax, shall be called in question in
any court or before any tribunal or authority
nmerely on the ground that the Corporation had
no power or authority to determne such

been
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different or special rate of conservancy tax
in respect of any hotel, club, st abl e,
i ndustrial premises or other |arge prenises or
on any ground Consequential hereto."
233
The Hi gh Court after protracted hearing we given to
understand |lasted for 21 days besides 4 days for judgnent
while partly allowing the petitions filed before it under
article 226 of constitution made the foll owi ng declaration
"(i) Section 2 1A) clause (i) is valid so far
as it is applicable to the official year 1969-
70 but it is null and void in so far as it
applies to the official years from The com
nmencenent of . the Corporations Act upto and
including” the official year 1968-69, on
account- of infraction of article 14.
(ii) Proviso (c)~to section 2(1A) clause (ii)
i s not
vi ol at'i veof article- 14 and is
constitutionally valid.

(iii) Section 49 does not suffer from the
vice of unr easonabl eness and is
constitutionally valid and so_ also is section
13(1) 'of Cujarat Act 5 of 1970.

(iv)The “proviso to section 129(b) is not
violative of article 14 nor does it suffer
from the vice of excessive  delegation of
| egi sl ative power.

(v)Section 13(2) of CGujarat Act 5 of 1970

is not violative of article 14 or article
19(1) (f) and cannot be chal |l enged as
constitutionally invalid.

(vi)Section 406(2)(e) and -section '411(bb)
are null and void as being in. contravention
of article 14 : Rule 42 of the Taxation Rules
is alsoultra vires and void in so far as it
provides that if an appeal is preferred or
entertai ned agai nst. thetax, warrant  shal
not issue for the recovery, of the amount of
t ax.

(viii) The Resol utions passed by the
Corporation for the official—years 1967-68,
1968-69, 1969-70 and 1970-71 to
xtent to
which they fix the rate of conservancy tax at
9 per cent inter alia in respect of textile,
mills and factories bel ongi ng to t he
petitioners are wultra vires the proviso to
section 129(b) and the rate of conservancy tax
applicable in respect of these textile 'nmlls
and factories nust, therefore be taken to be
the general rate of 3 per cent."
Cvil appeals Nos. 489 to 513 and 752 to 755 of 1973 have
been filed in this Court by the petitioners before the High
Court against the judgnent of that court in so far as the
court has upheld the constitutional validity of the inpugned
provisions. Civil appeals Nos. 643 to 684 of 1973 have been
filed by the Minicipal Corporation of the City of Ahnedabad
and ot hers agai nst the above judgnent in so far as the Hi gh
Court has struck down the inpugned provisions and the
Resol utions. Civil appeals No. 389 to 430 of 1974 have been
filed by the State of Gujarat against the judgnent in so far
as the Hi gh Court has struck down the inpugned provisions.
Wit petitions Nos. 51, 60 to 73, 87 to 91, 157, 492 to 503,
533, 534 and 583 of 1972 as also wit petitions Nos. 1866 to

the e
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1877 and 2046 of 1973 which have been filed by the Aryodaya
Spg. & Wg. MIlls Co. Ltd. and other parties involve
substantially the same question Wich arises in
234
appeal s, though sonme of these wit petitions relate to the
subsequent period-of 1971-72. Wit petition No. 74 of 1972
filed by the Ahnedabad Electricity Co. Ltd. involves an
additional point regarding its liability to pay property tax
whi ch has been |l evied on the ground that it occupier. |and
bel ow the surface for underground cabl es. This judgnent
woul d di spose of all the appeals and wit petitions.
The first inportant_question which arises for determnation
is whether «clause (i) of section 2(1A) is violative of
article 14. According 'to this clause, "annual letting
value" neans in relation toany period prior to 1st April
1970 the annual rent for which any building or Iand or
prem ses, exclusive of furniture or machinery contained or
situate therein or thereon, mght, if the Bormbay Rents,
Hot el and Lodgi ng House Rates Control Act, 1947 were not in
force, reasonably be expected to let fromyear to year wth
reference to its use. According to the petitioners, the
operation of this clause affected only the assessnent
proceedi ngs pendi ng on Decenber 23, 1969 when Ordi nance 6 of
1969 (whi ch was subsequently replaced by Act 5 of 1970) came
into force and did not affect the assessnments which were
final and conpleted before that date. The said provision
war, thus said to create an arbitrary -and irrationa
cl assification which had no reasonabl e nexus with the object
of levying the tax. As against the above, the follow ng
four contentions were advanced on behalf of the Corporation
(1) There is no discrimnation in the matter
of conpl et ed assessment s and pendi ng
assessment because the prior law did not
require valuation to be restricted to standard
rent. The inpugned provision is nmerely
declaratory of previous state of
(2) There is no discrimnation in the matter
of conpl eted assessnent, % pendi ng assessnents
because as a mtter of fact val uati on
assessments finalised before Decenber 23, 1972
were in disregard of the provisions of the
Rent Act.
(3) Pending cases «constitute a class by
t hensel ves and any |law which nmakes a
di stinction between decided cases and - pendi ng
cases is not violative of article 14 of the
Constitution as the above distinction is based
upon rational classification
(4) In any case so far as the year ~1969-70
is concerned, there is no discrinmnation or
violation of article 14.
The High Court rejected the first three contentions ‘urged
can behalf of the Corporation but accepted the fourt
contention. Accordingly, it held that clause (i) of section
2(1A) was validin so far a,,, it was applicable to the
official year 1969-70, but was null and void in so far as it
applied to the previous years on account of the infraction
of article 14.
Regarding clause (c) of the proviso to sub-clause (2) of
clause (1A) of section 2 of the Act, the Hgh Court held
that it is only if
235
the annual rent having regard to the provisions of the
Bonbay Rent Act cannot be easily estimated that t he

| aw.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 33

Conmi ssi oner can adopt the basis of the valuation set out in
proviso to clause (c¢). M. Tar under |earned counsel for
t he petitioners has not pressed the attack on t he
constitutional validity of clause (c) because, according to
him it is not known as to which property would be covered
by that clauses as construed by the H gh Court.

Li kewi se, so far as the constitutional validity of section
49 of the Act is concerned, the attack has not been pressed
on behalf of the petitioner-appellants. M. Tarkunde has
al so pointed out that despite the decision of this Court in
Manek Chowk Spg. & Wqg. MIls case (supra) in nmaking
assessnments attenpts are being nmade by the Corporation to
i ncl ude sone structures which constitute plant and machi nery
as part of building. The |earned counsel, however, concedes
that this would be question of fact depending upon each
case. He accordingly states that his clients would if
necessary agitate the matter in appeal

It has been argued before us by the Additional Solicitor
General, /M. Vakil" and WM. Bhandare on behalf of the
Corporation” as well as the State Governnent that the High
Court was inerror in holding that clause (i) of section
2(1A) was violative of article 14 in respect of the_years
prior to the official year 1969-70. As against that, M.
Tar kunde on behal f of the petitioners (the word
"petitioners" would cover not only the petitioners in this
Court but also those who were the petitioners in the High
Court) has supported the finding of the H gh Court in this.
respect. M. Tarkunde in his own turn has nmailed the
finding of the Hgh Court in so far as it has held that
clause (i) of section 2(1A) is not violative of article 14
in respect of the year 1969-70. After hearing the |earned
counsel for the parties we find considerable force . in the
submi ssi on made on behal f of the

Corporation and the State Government.

The first questionwhich arises for consideration in the
above context is whether thereis any discrimnation in
relation to the assessnments for the periodprior to /Apri

1, 1970 between pending cases and the cases in / which
assessment had already been conpleted. So far as this
aspect is concerned, we find that in the case of Assessnent
Conmittee of the Metropolitan Borough of Popl ar . V.
Hobberis(1l) the House of Lords held by mgjority that in
arriving at the valuation for this purposes of the Valuation
(Metropolis) Act, 1969, of a hereditament to which the
Increase of Rent and Modrtgage interest (Restriction) Act
1920 applies, the maxi num gross value to be assigned to that
hereditanment is not limted to the standard. rent of the
creditanent together with the additions thereto permtted by
the latter Act. It was further held that  the  above
mentioned Act of 1920 is not to be taken into account in
determining the valuation for rating purposes  of t he
hereditanents to which it applies. Foll owi ng the | above
decision of the House of Lords a Division Bench of the
Bonbay High Court held in the case of Gul am Ahned Rogay V.
Bonbay Municipality(1),

(1) [21922] 2 A C 93.

236

That in arriving at the rateable value for purposes of
section 154(1) ,of the Cty of Bonmbay ' Minicipal Act, 18 8 8
of property to which the Bonbay Rents, 'Hotel & 'Lodging
house Rates Control Act, 1947 applies the maxi numvalue to

be assigned to the property is not to' be limted,to the
maxi mum standard rent of the property together with
additions thereto pernmitted by the latter Act. Simlar

guestion there-after arose in the case of The Corporation of
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Calcutta v. Sm Padnma Debi & ors (2) . This Court in that
case was concerned with the provisions of section 127(a) of
the Calcutta Minicipal Act, according to which the annua
rental value of |and and the annual value of any building
erected for letting purposes or ordinarily act, shall be
deemred to be the gross annual rent at which the Iland or
building mght at the tine of assessnent reasonably be
expected to let fromyear to year, less, in the case of a
building, an allowance of ten per cent for the cost of
repairs and for all other expenses necessary to maintain the
building in a state to command such gross rent. | was held
by this Court that on a fair reading of the above provision
the rental value ,cannot be fixed higher than the standard
rent under the Rent Control Act. It was further held that
the words "gross annual rent -at which the land. or building
mght at the time of assessnent reasonably be expected to
let fromyear to year" inply that the rent which the |and-
lord might realise if the house was let is the basis for
fixing the annual value of the building. The criterion is
the rent realisable by the | andl ord and not the value of the
holding in the wards of the tenent. The value of the
property to the owner is the stardard in naking the
assessment. The Corporation, it was accordingly concl uded,
had no power to fix the annual value of the prem ses higher
than the $tandard rent.

It was argued on behalf of the Corporation before the Hgh
Court that no avernent had been nmade by the petitioners in
the petitions that the assessnents which had been conpleted
before the comnginto force of  Odinance 6 of 1969 were
made having regard to the provisions of the Bonmbay Rent Act
and that in the absence of such averments mno case of
discrimnation could be said to have  been  nmade by the
petitioners. The High Court rejected this contention
because in its opinion it would be reasonable to | presune
that the assessments were nmade keeping in view the rent
restriction provisions of the Bonbay Rent Act. W are
unable to agree with the above approach of the Hi gh Court.
There is a presunption of the constituticonal validity of a
statutory provision. In case any party ass-ails t he
validity of any provision on the ground that it is violative
of article 14 of the Constitution, it-.is for that party to
make the necessary avernments and adduce material to show
discrimnation violative of article 14. No avernments were
nmade in the petitions before the H gh Court by t he
petitioners that the .assessnents before the conming into
force of Odinance 6 of 1969 bad been nmade by taking into
account the rent restriction provisions of the Bonbay Rent
Act. Paragraph 2B and some ot her paragraphs of peti-

(1) AIR 1951 Bonbay 320.

(2) [1962] 3 S CR 49.

237

tion No. 233 of 1970 before the H gh Court, to which our
attention was invited by M. Tarkunde, also do not contain
that averment. No material on this factual aspect was in
the circunstances produced either on behalf of t he
petitioners or the Corporation. The H gh Court, as already
observed, decided the matter nerely on the basis of a pre-
sunpt i on. It is, in our opinion, extrenely hazardous to
decide the question of the constitutional wvalidity of a
provi sion on the basis of the supposed exi stence of certain
facts by raising a presunption. The facts about the
supposed existence of which presunption was raised by the
H gh Court were of such a nature that a definite avernent
could have been nmade in respect of them and concrete
material could have been produced in support of their
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exi stence or non-existence. Presunptions are resorted to
when the matter does not admt of direct proof or when there
is sone practical difficulty to produce evidence to prove a
particular fact. Wen, however, the fact to be established
is of such a nature that direct evidence about its existence
or nonexi stence woul d be avail able, the proper course is to
have the direct evidence rather than to decide the matter by
resort to presunpti on. A pronouncenent about t he
constitutional validity of a statutory provision affects not
only the parties before the Court, but all other parties who
may be affected by the inpugned provision. There woul d,
therefore, be inherent risk in striking down an inpugned
provi si on wi thout having the conplete factual data and ful
material before the court. It was therefore, in our
opi ni on, essential for the Hgh Court to ascertain and field
out the correct factual position before recording a finding
that the inpugned provision is violative of article 14. The
fact that the High Court acted on an incorrect assunption is
al so borne out by the material which has been adduced before
us in the wit petitions filed under article 32 of the
Consti tution.

In the affidavit of Jayantilal Maneklal Shah, Assessor and
Col lector of the Corporation, filed on behalf of, the
respondents in these petitions, the factual position has
been brought out at length. According to the affidavit,
after the Corporation had been constituted with effect from
July 1, 1950 the Comm ssioner kept for every official year
an assessnent book ‘as contenplated by rule 9 of the Taxation
Rul es. The rateabl e value of |ands and buil dings in Specia
Property Section were first determined by the  nunicipa
valuers on Contractor’s Theory in accordance wth the
net hods prevailing under the English law of ~ rating. The
owners of l|ands avoid buil dings which were val ued on’ Con-
tractor’s Theory filed appeals. During the pendency of the
appeals,. the authorities concerned agreed to refer the
guestion of determnation of the rateable values to the
arbitration of the arbitrators, one appointed by the
Corporation and the other appointed by the taxpayers:. O
di sagreenent between the two arbitrators the matter was
referred in 1953 to Shri H V. Divetia, a former Judge of.
the H gh Court of Judicature at Bonmbay as unpire. Shri
Divetia held that flat rate floor area nethod which  was
being adopted by the Minicipal Corporation of the city of

Bonbay in simlar cases was the proper nethod. The
nmuni ci pal authorities consequently adopted that nmethod. The
award of Shri Divetia was effective only till the officia

year 1954-55, but its application was extended by agreenent
between the parties up to the year 1958-59. The runicipa

authorities continued to value the | ands;
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and buildings aforesaid on the flat rate floor area nethod
for the vyear 1959-60 and onwards to prevent any dispute
bei ng rai sed. The af fidavit further shows t hat
notwi thstanding decision in Padna Devi's case (supra) -the
Corporation continued as before to value the properties
included in the Special Property Section on the flat rate
fl oor area nethod. Both the valuers as well as the persons
liable to pay property taxes were not conscious of any
impact of rent restriction for the purposes of property
t axes. The Collector has denied that in determning the
rateabl e val ue the Minicipal Conm ssioner had been taking
into account the standard rent of the building or |and of
was following the principle that the rent restricted by |aw
was the nmeasure of the true rent of the building.

There is no material before us to show that the factua




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 33

position is in any way different fromthat brought out in
t he affidavit of the Assessor and Collector of t he
Cor por ati on. M. Tarkunde has referred to three orders
dated March 22, 1969 of the Deputy Minicipal Conm ssioner
whereby the rateable value as initially fixed was reduced on
conplaint filed by the ratepayers It would appear from the
orders that in reducing the rateable value the Deputy
Muni ci pal Conmi ssioner took into account the rental val ue.

The above three orders, in our opinion, can hardly be of any
help to the petitioners because there is nothing to show
that the Deputy Minicipal Conm ssioner while naking those
orders took into account the standard rent and the
restrictions placed on the increase in rent by the Bonbay
Rent Act.

M. Tarkunde then urges that the material which has been
pl aced before this Court regarding the factual position was
not before the H gh Court and as such this Court should not
di sturb the finding of the Hi gh Court on the constitutiona

validity /'of clause (i) of section 2(1A). W are unable to
accede to this subm ssion. The validity of the above cl ause
has al so been assailed in the wit petitions filed before us
and in deciding those wit petitions, we cannot refuse to
take into account the material which has been placed before
us. As that material discloses that the factual position as
it existed before/'the pronulgation of O'dinance 6 of 1969
was that the provisions of the Bonbay Rent. Act were not
taken into account in determ ning the rateable value, there
woul d be no escape fromthe conclusion that no  differentia

treatment has been neted, out to pending cases in clause
(i). It is plain that the inpugned provision cannot be held
to be violative of article 14 in the appeals filed against
the judgnent of the High Court and constitutionally valid in
the wit petitions. As the H gh Court decided the  matter
wi t hout having the full and conplete data before it and as
such data is available to us, the contention that we should
not take that data into account, in our opinion, is wholly
unt enabl e. W would, therefore hold that there is no
material on record as mght justify the inference that a
differential hostile treatnent has been meted out in pending
cases. The very basis of striking down - the .inpugned
provisions on the ground of being violative of article 14
woul d t hus di sappear

Apart from the above.we are of the opi ni on t hat
classification by treating deci ded cases as bel onging to one
cat egory and pendi ng cases
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as belonging to another category is reasonable and not per
se.offensive to article 14.

It is well-establioshed that article 14 forbids class
| egi sl ati on but does not forbid classification. Pernissible
classification must be founded on an intelligible
differentia which distinguishes persons or things that are
grouped together fromothers left out of the group, and the
differentia must have a rational relation to the oaobject
sought to be achieved by the statute in question. In
perm ssible classification mathematical nicety and perfect
equality are not required. Simlarity, not identity of
treatment, is enough. |If there is equality and wuniformty
within each group, the law wll not be condemed as
di scrimnative, bought due to some fortuitous circunstances
arising out of a peculiar situation sone included in a class
get an advantage over others, so long as they are not
singled out for special treatnent. Taxation lawis not an
exception to this doctrine. But, in the application of the
principle the courts, in view of the inherent conplexity of
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fiscal adjustment of diverse elenments, permt a |arger
di scretion to t he | egi sl ature in t he matter of
classification, so long as it adheres to the fundanenta
principles underlying the said doctrine. The power of the
legislature to classify is of wide range and flexibility so
that it can adjust its systemof taxation in all proper and
reason-abl e ways (see Ram Krishna Dalma v. Shri Justice S.
R Tendol kar(1) and Khandige Shah Bhat v. Agricultura
| ncome-t ax Oficer, Kasaragod(2). Keepi ng t he above
principles in view, we find no violation of article 14 in
treating pending cases ;as a class different from decided
cases. It cannot be disputed that so far as the pending
cases covered by clause (i) are concerned, they have been
all treated alike. 1In the case of Rao Shiv Bahadur Singh v.
State of Madhya Pradesh(") this Court observed
" But there i's no reason why pendi ng
pr oceedi ngs cannot be treated by t he
| egi sl ature as a class by thenselves having
regard to the exigencies of the situation
whi-ch such pendency itself call,, for. "Mere
can arise no question as to such a saving
provision-infringing article 14 so long as no
scope is left for any further discrimnation
inter ~ se as between persons affected by such
pending matters."
I n Hat hi sing Manufacturing Co. Ltd. v. Union of India(4) the
constitutional validity of section 25FFF of the |Industria
Di sputes Act, 1947 was assail ed. That section made a
di stinction bet ween enpl oyers who had cl osed their
undertaki ngs on or before Novenber 28, 1956 -and those who
closed their wundertakings after that date. It was urged
that the above provision was. violative of article 14 of the
Constitution. The above contention was rejected and it was

observed
"When Parliament ~enacts a l|law inposing a
liability as flowing fromcertain transactions
prospectively, it evidently nakes a
distinction between those transactions /which
are covered by the Act and those which are not
cover ed by the Act, because t hey wer e
conpl eted before the date on which
(1) [1959] S.C.R 279.
(2) [1963] 3 S.C.R 809.
(3) [1953] S.C. R 1188. 1197.
(4) [1960] 3 S.C.R 528.
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the Act was enact ed. This differentiation
however, does not ampunt to discrimnation
which is liable to be struck down  under
article 14. The power of the legislature to
i mpose civil liability in respect of
transacti ons conpl eted even before the date on
which. the Act is enacted does not appear to
be restricted. If, as is conceded-and in —our
judgrment rightly by a statute inposi
ng civi

liability in respect of post enact nent
transactions, not discrinmnation is practiced,
by a statute which inposes liability in
respect of transactions which have taken pl ace
after a date fixed by the statute, but before
its enactnment, it cannot be sai d t hat
discrimnation is practiced."

in the case of fain Bros. & Os. v. The Union of India &

Os. (1) it was urged on behalf of the appellants that
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clause (g) of section 297(2) of the Income-tax Act, 1961 was
violative of article 14 inasmuch as in the mtter of
"inposition of penalty, it discrimnated between two sets of
assesses with reference to a particular date, nanmely, those
whose assessment had been conpl eted before 1st day of April
1962 and ot hers whose assessment was conpleted on or after
that date. Wil e wupholding the validity of the above
provision, this Court observed
"Now the Act of 1961 cane into force on first
April 1962. It repealed the prior Act of
1922. \Whenever a prior enactnment is repealed
and new provi sions are enacted the |egislature
i nvariably lays down under which enactnent
pendi ng proceedings shall be continued and
concl uded- Section 6 of the General d auses
Act 1897 deals with the effect of repeal of an
enactment ~and its provisions apply unless a
different intention appears in the statute.
It isfor the legislature to decide from which
date a particular law should cone into
operation. It is not disputed that no reason
has been suggested why pending proceedings
cannot be treated by the legislature as a
class for the purpose of Art. 14. The date
first April 1962 which has been selected by
the legislature for the purpose of «cls. (f)
and (g) of s. 297 (2) cannot be characterised
as arbitrary or fanciful."
W would, therefore, hold that clause (i) of section 2(1A)
is constitutionally valid and not violative of article 14 in
respect of all the years to which it has been nmade
applicable. ,
Leamed Additional Solicitor-General and M. Vakil on ' behal f
of the Corporation have assailed the finding of the High
Court in so far as it has held the resolutions passed by the
Corporation for the, four years from 1967-68 to  1970-71
fixing the rate of conservancy tax at 9 per cent in/  respect
of textile mlls, factories and other |arge prenises instead
of the general rate of 3 per cent to be ultra vires the
proviso to section 129(b). We may in this context.set out
the mterial part of the inmpugned resolution for the
assessnment year 1971-72 taking it to been specinmen for the
four years in question
(1) [1970] 3 S.C.R 253.
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(c) Conservancy tax at 3% of the rateable
value of the premises liable to tax under
provi sions of section 131 of the Act, subject,
however, to the proviso that the mni mum anount
to such tax to be levied in respect of any one
separate hol ding of land or of any one portion
of a building whichis let as a separate
hol ding shall be eight annas per nonth, and
that the anpbunt of such tax to be levied in
respect of any hotel, club, stable or other
large prem ses may be specially fixed under
section 137.
(d)As per the provisions of section 137,
hotel, club, stables, theatres or cinenmas or
other large premses including mlls and
factories registered under the Factories Act,
and where 50 or nore worknmen are enployed in
manufacture in all the shifts, shall be
subject to a conservancy tax at 9% of the
rat eabl e val ue."
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The High Court in striking down the four resolutions in so
far as the rate of conservancy tax in respect of the |arge
prem ses had been fixed at 9 per cent instead of 3 per cent,
observed that the power to fix different rates of
conservancy tax for different classes of properties is
l[imted by the actual cost elenment and the differential rate
of conservancy tax fixed for a particular class of
properties nmust be related to the actual cost involved in
suppl yi ng conservancy service to that class. The H gh Court
agreed that large prem ses could be treated as a class and
given differential treatnent in the matter of fixation of
conservancy tax. On the question, however, as to what rate
of conservancy tax should be fixed for large prem ses, the
Hi gh Court. observed that there was nothing in t he
affidavits filed on behalf of the Corporation which nmight
show that the Corporati onwas guided by the actual cost of
conservancy service supplied to each cl ass.

W may at this stage advert to the schenme of the Corporation
Act in the matter of |evy of conservancy tax. C ause (b) of
section 129 states that the rate of conservancy tax shall be

such percentage of rateable value as will in the opinion of
the Corporation suffice to provide the collection, renoval
and disposal, by municipal agency, of all excrenmentitious

and polluted matter fromprivies, urinals and cesspools and
for efficiently maintaining and repairing the nmnunicipa
drains constructed or used for the reception or conveyance
of such matter. It is further provided that the m ninmm
amount of such tax to be levied in  respect  of any one
separate holding of land or of any one building or of any
one portion of a building which is |let as a separate hol di ng
shal | be ei ght annas per nensem and that the anount of such
tax to be levied in respect of any hotel, club or other
large premses may be specially fixed under section 137.
Sub- secti on (1) of section 137 provi des t hat t he
Conmi ssi oner may, whenever. _he thinks fit, fix t he
conservancy tax to be paid in respect of any hotel, «club
stable or other large prem ses at such special rate as shal
be generally approved by the Standing Committee in this
behal f, whether the service in respect of which such tax is
| eviable be perfornmed by human | abour  or by substituted
means or appliances Subsection (2) of section 137 directs
the Conmi ssioner to fix a special rate of conservancy tax in
t he case

17-L379Sup C /75
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of prem ses used solely for public purposes and not used or
i nt ended to be wused for purposes of profit or f or
residential or charitable or religious purposes in respect
of which the conservancy tax is payable by the  Government.
According to sub-section (3) of section 137, in any such
case the conservancy tax shall be, fixed with reference to
the cost or probable cost of the collection, renoval and
di sposal, by the agency of nunicipal conservancy staff, of
excrementitious and polluted matter fromthe prem ses.

One of the questions which has been agitated before us is as
to whether sub-section (3) of section 137 deals only with
cases nmentioned in sub-section (2) or whether it applies to
cases covered both by sub-section (1) as well as sub-section
(2) of section 137. Put differently, the questionis as to
what is the significance of the opening words ’In any such
case" in sub-section (3).

After giving the matter our consideration, we are of the
vi ew that sub-section (3) deals only with cases nentioned in
sub-section (2) of section 137 and is not attracted in cases
mentioned in sub-section (1).
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Sub- section (3) provides for a concessional rate of
conservancy tax because the anpunt of such conservancy tax
has to be fixed with reference to the cost or probable cost
of the collection, renoval and disposal, by the agency of
muni ci pal conservancy staff, of excrementitious and poll uted
matt er from the prem ses. The rate of conservancy
tax .covered by section 137(3) would be |lower conpared to
the general rate of conservancy tax under clause (b) of
section 129 which would be fixed after taking into account
not only the cost or probable cost referred to in section
137(3) but also the expenses for efficiently maintaining and
repairing the nunicipal drains constructed or used for the
recei ption or conveyance of excrenentitious and polluted
matter. The schenme of the Corporations Act appears to be
that in the case of prem ses used solely for public purposes
and not intended to be used for purposes of profit or in the
case of premsesintended to be used for residential or
charitable or religious purposes in respect of whi ch
conservancy tax is payable by the Governnent, the rate of
conservancy tax - should be lower conpared to the rate of
general conservancy tax. ~Sub-section (1) deals with |I|arge
prem ses |ike hotels, clubs and stables which in the very
nature of things require greater conservancy service, and it
hardl y stands to  reason that the Legi sl ature woul d
contenplate the fixing of |ower concessional rate of
conservancy tax in the case of such prem ses. The opening
wor ds of sub-section (3) of section 137, viz.- "lIn any such
case" nmke it clear that its concessional provisions apply
only to the i medi ately preceding clause, nanely, section
137(2).

Act 5 of 1970 added a proviso-to clause (b) of section 129.
According to that proviso, when deternm ning under section 99
or section 150 the rate at which conservancy tax shall be
levied for any official year or part of ‘an official ' year
the Corporation nay determne different rates for different
cl asses of properties. A proviso was al so added to  section
137(1) by the said Act that if the Corporation shall have
determned for any official year any different rate of
conservancy tax for any class of properties to which any of
the properties referred to in
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this subsection bel ongs, the Comm ssioner shall not, w thout
the previous approval of the Corporation, fix, for such
official year or part thereof, the conservancy tax to be
paid in respect of any property belonging to such class for
which such different rate may have been determined by the
Cor por at i on.

Perusal of the different provisions shows that the rate of
conservancy tax can be fixed under the followi ng three
provi si ons :

(1)A rate of conservancy tax (which for the sake of
conveni ence nay be described as general rate of conservancy
tax) to be fixed by the Corporation under clause (b) of
section 129. This is, however, subject to the proviso  that
it would be open, to the Corporation to determne different
rates for different classes of properties.

(2)A special rate of conservancy tax to be fixed by the
Conmi ssioner in respect of certain |arge premnm ses under sub-
section (1) of section 137. Such rate shall not wthout the
previous approval of the Corporation be different from the
rate of conservancy tax for that class of properties in case
the Corporation has determ ned the rate of conservancy tax
for that class.

(3)A special rate of conservancy tax in respect of
prem ses nentioned in section 137(2) to be fixed by the
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Conmmi ssi oner.
The following affidavit was filed on behalf of t he
Cor poration in justification of the higher rate of
conservancy tax of 9 per cent for |large prem ses nentioned
in the resolution
"I submit that the properties in respect of
whi ch the Corporation has determined the rate
of conservancy tax at 9 per cent are proper-
ties belonging to a class the cost of pro-

vi di ng conservancy services to which is
proportionately higher than correspondi ng cost
in respect of other properties. | state

that it is not necessary for the purpose of
det er m ni ng such hi gher rate t hat t he
Cor por ation or t he Conmi ssi oner shoul d
separately work out the expenditure involved
in dealing'with these properties. | deny that
there is no valid justification for providing
a higher rate of conservancy tax in respect of
such properties. . submt that it is
conpetent to the Corporation to take notice of
t he hi gher cost of conservancy services
required to be incurred in respect of these
properties and to form an opinion on genera
facts-that the cost of providing conservancy
services to these properties wuld be higher
and to what extent. | submit that matters of
this type do not -demand an arithnetica
accuracy and broad conpliance in mtters of

this type 1is sufficient for conplia

nce wth
law. | submit that according to the estimate
of the Minicipal Corporation, to neet the
total expenditure of conservancy services, if
a unit rate of conservancy tax was to be
provided, it was necessary to determne the

rate of conservancy tax at 41 per cent of the
rat eabl e val ue. The Corporation has, however,
sought to distribute the incidence of con-
servancy tax equitably among all the lands and
buil dings, determine the general rate of
conservancy tax at 3 per cent
L379Sup. Cl /75
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and deternine a higher rate of conservancy tax
at 9 per cent in respect  of i ndustria
prem ses and other properties as provided in
the said resolution. | submt that the use of
the premses has a material relation to the
cost of providing conservancy services and to
the maintenance and repairs thereof I submt
that the hotels, clubs, industrial premnses
and: other large premses referred to in
section 129(b) as well as in section 137 -are
prem ses which need relatively larger conser-
vancy services."
The question wth which we are concerned in the present
cases is whether it is sufficient, as has been argued on
behal f of the Corporation, to find out the total expense to
be incurred for conservancy service and thereafter to fix
different rates for different categories of properties so
that the tax raised is sufficient to neet the total expense,
or whether, as has been held by the Hgh Court, the
different rate of conservancy tax fixed for a particular
cl ass of property under the proviso to clause (b) of section
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129 nmust be related to the actual cost involved in supplying
conservancy service to that class. In other words the
guestion is whether the Corporation in determning the rates
of conservancy tax has to find out the total expense it
woul d have to incur for the various purposes nentioned in
section 129(b) in connection with the conservancy service
and ’'thereafter to raise that anbunt by fixing different
rates of conservancy tax for wvarious cat egori es of
properties or whether the Corporation would have to find out
separately the expense required in respect of conservancy
service for each category of property and thereafter to fix
such rate of conservancy tax for a category of property as
woul d be sufficient to neet the expense on the conservancy
service for that particular category. To put it differently
is the rate of conservancy tax for a class of property to be
determ ned by taking into-account the total expense which
the Corporation has to neet for conservancy service in any
official year or is it to be determned by taking into
account the expense which the Corporation has to neet for
conservancy service for that particular class of property ?
After giving the matter our consideration, we are of the
view that what is required by section 129 is that before
determining the rates of conservancy Tax for different
categories of properties the Corporation should find out the
total expense it/ would have to incur for the various
purposes nentioned /in clause (b) of that 'section. After
havi ng ascertai ned the total expense it would be pernissible
to the Corporationto fix different rates of conservancy tax
for various categories of properties. It is not essential
except in cases nentioned in sub-sections (2) and (3) of
section 137 that the rate of conservancy tax for a
particul ar category of properties should be such as woul d be
related only to the expense for conservancy service for that
particul ar category of properties. ~ According to the proviso
which has been added to clause (b) of section 129 of the
Corporations Act by Act 5 of 1970, when determ ning under
section 99 or section 150 the rate at which conservancy tax
shall be levied for any official year or part of an officia
year, the Corporation nay determine different rates for
different classes of properties. There is nothing in the
above proviso which nakes it obligatory
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for the Corporation to take into account separately the cost
of conservancy service for each class of property for which
conservancy tax is fixed. Apart fromthe fact that there is
no statutory obligation for the Corporation to have separate
estimates of the costs of conservancy service for various
cl asses of properties referred to in the above proviso wth
a view to allocate the cost anpbngst different classes of
properties, it would not even be feasible to do so for there
woul d not be separate municipal drains for different classes
of properties. As already nentioned clause (b), of 'section
129 also takes into account the expense required for
efficiently maintaining and repairing the nunicipal drains
for finding, out the total expenditure for conservancy
servi ce. The High Court, in our-opinion, was in error in
striking down the resolutions passed by the Corporation for
the official years 1967-68, 1968-69, 1969-70 and 1970-71 to
the extent to which they fixed the rate of conservancy tax
at 9 per cent in respect of textile mlls and factories
because of the absence of sufficient data to show as to what
woul d be the cost of conservancy service for that particul ar
category of properties. The affidavit filed on behalf of
the Corporation, extract fromwhich has been reproduced
above, shows that the rates of conservancy tax for the
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different category of properties have been fixed after
taking into account the total expense for the conservancy
servi ce. It is not possible to insist wupon arithmetica
accuracy in such matters. A broad and general estimte of
the cost of conservancy service and the tax receipts. after
taking into account the relevant factors would satisfy the
requi rement of | aw.

W are unable to accede to the subnmission of M. Tarkunde
that in view of the construction which we are placing upon
the proviso to section 129(b), the proviso would be
violative of article 14 of the Constitution on account of
excessive delegation of |legislative power. As al ready
nmentioned, the Corporation nust keep in viewthe total ex-
pense it would have to incur for the conservancy service
before fixing the various rates of conservancy tax. The
different rates of conservancy tax have thus to be related
to the total cost of conservancy service to be borne by the
Corporation. The "opinion of the Corporation" nentioned in
clause! (b) of section 129 is forned after budget estinates
are prepared in-accordance with sections 95, 96 and 100 of
the Corporations Act. According to the above provisions the
Conmi ssioner is to nake a statenment of proposals as to the
taxation which would in his opinion be necessary or
expedient to inpose under the provisions of the Act in the
Annual Budget estimate of the next official vyear. The
St andi ng Conmittee  then considers the estimates and
proposals of the Conmi ssioner, and after having obtained
from the Conmissioner further details and information as
they think fit, the Committee franes the budget estimates.
The budget estimates contain proposals of rates and extents
of nmunicipal taxes. The budget estimates are then printed
and the printed copies are sent to each nmuni ci pa
councillor. The budget estinates are thereafter |aid before
t he Corporation which then considers the sarne. In
consi dering the budget estinmates the Corporation is entitled
to refer themback to the Standing Conmttee for  further
consideration or to adopt themus they stand or subject to

alterations. The entire procedure provi des built-in
saf eguards and | ays down adequate guidelines inthe ‘matter
of taxation. It therefore cannot be said
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t hat the legislature has not prescribed any gui-di ng
principle for the Corporation for determning the rates of
conservancy tax. We agree with the High Court that the
proviso to clause (b) of section 129 does not suffer from
the vice of excessive del egation of |egislative power.

M. Bhandare on behal f of the State of CGujarat has assail ed
the finding of the Hi gh Court that section 406 (2) (e). and
section 411 (bb) are violative of article 14 and that 'rule
42 of the Taxation Rules is void inso far as it has
provided that iif an appeal is preferred or entertained
against the tax, warrant shall not be issued for the

recovery of the amount of tax. The High Court in
striking down section 406(2)(e) and section 411(bb)
relied upon its earlier judgnent dated Cctober 27, 1969

whi ch had been given before the addition of the proviso to
section 406(2) (e) of by Act 5 of 1970. According to- the
earlier judgment, clause (e) of sub-section (2) of section
406 classified the appellant filing appeals against tax and
rateable value into two clauses : (1) those who deposited
the anpbunt of tax assessed by the Commissioner. and (2)
those who did not. It was held t hat t he above
classification had no rational nexus with 'the object of the
provision for appeal and that there was no reasonable
justification for giving a right of appeal to one class and
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denyi ng it to the other. After referring to the
observations in the wearlier judgnment, the, H gh Court
expressed the opinion in the judgnent under appeal that the
addition of the proviso to section 406(2) (e) by Act 5 of
1970 did not nake any material difference as far as the
constitutional validity of the above provi si on was
concerned. According to the High Court, the proviso nerely
carves out an exception fromthe main provision in section
406 (2) (e) and limits the applicability of the- main provi-
sion to appellants who can deposit the anmount of tax without
undue hardshi p. The result, in the opinion of the Hi gh
Court, was that the discrimnation between the appellants
who deposited the anount of tax and the appellant who did
not, Wich is the necessary consequence of the condition
requiring deposit of the anpbunt of tax, still persists,
though it is nowlinited to the class of appellants who can
deposit the anount of tax wi thout undue hardship

After bearing the |earned counsel for the parties, we are
unable to subscribe to the viewtaken by the H gh Court.
Section 406 (2) (e) as anmended states that no appeal against
a rateable value or tax fixed or charged under the Act shal
be entertained by the Judge in the case of an appeal against
a tax or in the case of an appeal made against a rateable
value after a bill for any property tax assessed upon such
val ue has been presented to the appellant unless the anount
clainmed fromthe appellant has been deposited by him with

the Comm ssioner. According to-the proviso to the above
cl ause. where in any particul ar case the Judge is of opinion
that the deposit of the anpbunt by the appellant will cause
undue hardship to him the Judge may in his discretion
di spense with such deposit  or part t her eof ei t her
uncondi tionally or subject to such conditions as he nay deem
fit. The object of the above provision apparently is to
ensure the
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deposit of the anmount claimed froman appellant in case he,
seeks to file an appeal against a'tax or against a /rateable
value after a bill for any property tax assessed upon such
val ue has been presented to him power at the sane tinme is
given to the appellate judge to relieve the appellant from
the rigour on the above provision in case the judge is of
the opinion that it would cause undue hardship to  the
appel l ant. The requirenment about the deposit of the ~anount
clained as a condition precedent to the entertai nment of — an
appeal which. seeks to engage the inposition or the quantum
of that tax, 1in our opinion, has not the effect of
nullifying the right of appeal, especially when we keep in
view the fact that discretion is vested in the appellate
j udge to dispense with the conpliance of the above
requirenent. All that the, statutory provision seeks to do
is to regulate the exercise of the, right of appeal. The
object of the above provision is to keep in balance the
right of appeal, which is conferred upon a person who is
aggrieved with the demand of tax made from him and the
right of the Corporation to speedy recovery of the tax. The
i mpugned provision accordingly confers a right of appeal and
at the sane tine prevents the delay in the paynment of the
tax. W find ourselves unable to accede to the argunent that
the inpugned provision has the effect of creating a
discrimnation as is offensive to the principle of equality
enshri ned in article 14 of the Constitution. it is
significant that the right of appeal is conferred upon al

persons who are aggrieved agai nst the determ nation of tax
or rateable value. The bar created by section 406(2)(e) to
the entertainment of the appeal by a person who has not
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deposited the anpbunt of tax due from himand who is not able
to show to the appellate judge that the deposit of the
amount woul d cause hi mundue hardship arises out of his
own conmi ssion and default. The above provision, in our
opi nion, has not the effect of making invidious distinction
or creating tw classes with the object of neting out
differential treatment to them it only spells out the
consequences flowing fromthe om ssion and default of a
person who despite the fact that the deposit of the anopunt
found due from hi mwoul d cause hi m no hardshi p, declines of
his own volition to deposit that anmpbunt. The right of appea
is the creature of a statute. Wthout a statutory provision
creating such a right the aggrieved is not entitled to file
an appeal. W fail to understand as to why the |egislature
while granting the right of appeal cannot inmpose conditions
for the exercise of suchright. In the absence of any
speci al reasons there appears to be no | egal or
consti tutional i npediment to, the inposition of such
conditions. It is permssible, for exanple. to prescribe a
condition in crimnal cases that unless a convicted person
is released onbail, he must surrender to custody before his
appeal against the sentence of inprisonment would be
entertained. Likewise, it is permissible to enact a | aw that
no appeal shall Jie against an order relating to an
assessment of tax wunless the tax had been paid. Such a
provision was on the statute book- in-section 30 of the
Indian Income-tax Act, 1922. The proviso to that section

provided that " . . no appeal shall lie against an
order under sub-section (1) of section 46 unless the tax had
been paid".
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the sane is not abused by a recalcitrant party and there is
no difficulty in the enforcenent of the order appeal ed

against in case the appeal is ultimately dismssed. It is
open to the legislature to i npose an acconpanying liability
upon a party upon whoma legal right is conferred or to
prescribe conditions for the exercise of the right. Any
requirenent for the discharge of that Iliability or the
fulfillment of that condition in case the party concerned
seeks to avail of the said right.is a valid piece of

| egi sl ati on, and we can discern no contravention of article
14 in it. A disability or disadvantage arising out of a
party’s own default or omission cannot be taken to be
tantanount to the «creation of two classes offensive to
article 14 of the Constitution, especially when ~ that
disability or disadvantage operates upon all persons who
make the default or onission
nservations in the case of Hannach Cohen, Exrx. of. So
Cohen, Deceased. and David E. Cohen, Intervener, Petitioners
& Anr. vs.Ben Industrial Loan Corporation & Os. (1) Ilend
some support to the view we have taken. Headnote<10 which
is based upon the observations in the body of the judgnent
reads as under : -
"10. A State statute which requires that in a
stockhol der’s derivative action a plaintiff
who owns | ess than 5 per cent of the defendant
corporation’s outstanding shares, or shares
havi ng narked val ue not exceeding $ 50, 000,
give security for the reasonable expenses,
i ncl udi ng counsel fees, incurred by the
corporation and by other parties defendant,
and which makes the plaintiff |iable for such
expenses if he does not make good his clains,
and subjects the anmount of security to
increase if the progress of the [litigation
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reveals that it is inadequate or to decrease
if it 1is proved to be excessive, does not
violate the contract clause, or the due
process clause, or the equal protection clause
of the Federal Constitution."
SO far as the constitutional validity of section 411(bb) and
rule 42 is concerned, it is the common case of the parties
that it hinges upon the validity of section 406(2) (e) and
that in case we uphold the validity of the last nmentioned
provision, the validity of the other two provisions would
have to be upheld. W accordingly uphold the constitutiona
validity of all the three provisions.
The Ahnedabad Electricity Co. Ltd. petitioner in wit
petition No. 74 of 1972 is a licensee under the Indian
Electricity Act, 1910. -1t has |aid underground supply |ines
under nost of the roads and public streets in the city of
Ahrmedabad. The Corporation has.in that connection assessed
property ‘tax and nmade the petitioner-conpany liable to pay
that tax on-the ground that the underground supply Ilines
occupy space below the surface and that the said space
constitutes 'and. Section 12 of the Indian Electricity Act
confers a right upon alicensee to open and break up the
soil and pavement of any street, railway or trammay for
| ayi ng down and pl acing electric supply lines
(1) 337 U.S. 539.
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and other works. Although the roads and public streets
under which the petitioner-conpany has |aid down underground
supply lines vest inthe, Corporation under section 202 of
the Corporation Act, the liability to pay property tax in
respect of the space in which supply lines are laid is
sought to be fastened upon the petitioner-conmpany in view of
the provisions of section 139(1) of the Corporations Act.
According to section 139(1), subject tothe provisions of
sub-section (2), with which we are not concerned, property
t axes assessed upon any prem ses shall be primarily |eviable
if the premises are held inmmedi ately fromthe Governnent or
fromthe Corporation, fromthe actual occupier thereof. The
word "premses" as defined in section 2(46) includes | and.
The case of the Corporation as set out in the affidavit of
Shri Narendra R Desai, Town Devel opnent Oficer of the
Corporation is that only such area of the land as is
occupi ed by the under, ground supply lines that is valued for
the purposes of assessing property taxes. It is stated that
for the purpose of laying supply lines, the petitioner digs
trenches and |ays down bricks to serve as bedding for the
suppl y’ lines. The petitioner-conmpany, it s ur ged,
occupies by neans of the supply lines that area of  |and
which is occupied by the bedding prepared for |aying / down
the supply Ilines.
M. Tarkunde on behalf of the petitioner-conpany has ' urged
that wunder entry 49 of the State List in the 'Seventh
Schedule to the Constitution, the State Legislature is
enpowered to enact a lawrelating to taxes on |ands -and
bui I di ngs. It is submtted that the State Legi slature has
no conpetence under the above entry to enact a law for |evy-
ing tax in respect of the area occupied by the underground
supply lines. The word "l and", according to the |earned
counsel, denotes the surface of the land and not the
underground strata. W are unable to accede to the above
submission. Entry 49 of List Il contenplates a |levy of tax
on lands and buildings or both as units. Such tax 'is
directly inposed on | ands and buil dings and bears a definite
relation to it. Section 129 makes provision for the |evy of
property tax on buildings and |lands. Section 139 nerely
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specifies the persons who would be primarily responsible for
the paynent of that tax. The "word "l and" includes not only
the face of the earth, but everything under or over it. and
has inits legal signification an indefinite extent upward
and downward, giving rise to the maxim Cujus eat sol unmejus
est usque ad coelum (see p. 263 72 Corpus Juris Secondum.
According to Broonis Legal Maxins. 10th ed., P. 259, not
only has land inits legal signification an indefinite
extent wupwards, but inlawit extends also downwards. so
that whatever is in a direct line between the surface and
the centre of the earth by-the common | aw belongs to the
owner of the surface (not nmerely the surface, but all the
| and down to the centre of the earth and up to the heavens)
and hence the word "land" which is nomen generalissinmm
includes, not only the face of the earth, but everything
under it or over it.
In Rade on Rating, 11th ed.. it is stated on page 14

"By far the |argest nunmber of persons rated

are _as 'occupiers of land or houses’. The
word 'l and’ as used in the
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statute, ~nust ~be understood in the w dest
possible sense it includes not only t he
surface of the earth. but everything under it,
or over  it. In Electric Telegraph Co. .
Sal ford Overseers(1l). Pollock, C B. said
"There is no distinction between the occupying
 and, 'by passing through a fixed point of
space in the air to another fixed point, or by
passing. in the same manner through Iland or
wat er . Land extends upwards as  well as
downwar d.
In the case of Mayor, Aldernmen and Councillors of the City
of Westminster & Ors. v. The Southern Railway Conpany, the
Rai | way Assessment Authority and W H-Smth & Son, Linmted
& Os.(2) Lord Russel of Killowen observed
"Subject to special enactnments, people are
rat ed as occupiers of land, I|and bei ng
under stood as including not only the space of
the earth but all strata above or bel ow "
There can, therefore, be no doubt that land in entry 49, of
List It would include the underground strata.
It may be stated that the word "l and" has al so been _defined
in clause (30) of section 2 of the Corporations Act to
include land which is being built upon or is built upon or
covered wth water. benefits to arise out of land.” things
attached to the earth or Dermanently fastened to anything
attached to the earth and rights created by (|egislative
enactrment over the street. The definition is of inclusive
nature and does not exclude fromits anbit the underground
strata of the Iand.
It has been argued by M. Tarkunde that the right to Ilay
down supply lines under section 12 of the Indian Electricity
Act is in the nature of a statutory licence and is not a
right in land. Hence the right does not <constitute land
wi thin entry 49 and is not taxable by t he State
| egi slature.’” This submission is wholly m sconceived because
what is taxed under the Corporation Act is |and. Secti on
139, as already nentioned earlier, nmerely fastens the
l[iability and states that the person primarily liable to pay
that tax would be the actual occupier. It is not the case
of the Corporation that the right of the petitionerconpany
of laying and placing electric supply lines constitutes |and
and as such the petioner-conpany is liable to pay property
t ax. On the contrary, the liability is sought to be
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fastened on the petitionerconpany because of the conpany
being in occupation of the land wherein electric supply
lines have been laid and placed. Section 52 of the Indian
Easement Act, 1882, to which reference ha,; been nade on

behal f of the petitioner-conpany. nmerely defines "license"
and has no bearing on the question with which we are
concer ned.

It cannot, in our opinion, be doubted that the petitioner-
conpany is in occupation of the I and wherein underground

supply line is |aid.

(1) (1855) 11 Ex. 181, at p. 186,

(2) [1936] A.C. 511.

251

In England also a simlar view was taken. W may refer in

this context to the case of The Assessment Conmittee of the

Hol ywel | Union & Anr.- v. The Hal kyn District Mnes Drainage

Co. (1) The Headnote of this case which was decided by the

House of Lords, reads as under
"Land~ nay be occupied for the purpose of and
in connection wth the enjoynent of an
easement in~ such  a manner as to nmake the
person so -occupying rateable to the relief of
the poor. , Such a person may be rateable,
though his occupation is exclusive only for
certain purposes, and though the owner of the
soi | has reserved to hinself rights of
possessi on subordi nate to the paranount right
granted to the other.” The test of rateability
is not. whether ~the rights gr ant ed are
corporeal ~or incorporeal, but whether there is
an occupation-which is a question of fact.
Where in pursuance of a statute the owner of
| and granted to a drainage conpany t he
exclusive right of drainage through a tunne
and water-course in his'land, with the right
of placing works in‘the tunnel and water-
course, and of . making other tunnels in
connection therewith, reserving to hinself
m neral and other rights :-
Hel d, reversing the decision of the Court of
Appeal , that the statute and grant —gave the
conpany not nerely an easement but possession
of the tunnels and water-course, that the
right reserved to the owner were subordinate
to the rights granted to the conpany, and that
the conpany were de facto in occupation of the

tunnels and water-course and rateabl e

to the
poor in respect thereof."
"Along the tunnel for a considerable distance
the conpany have placed iron tubbing; -in parts
they have placed brick arches, it seens to ne
that in these parts they occupy | and precisely
in the sane sense as a water company does by
its pipes or a trammnay conpany by its rails,
or a tel ephone conpany by the supports for its
wres."
It was further observed
"The question whether a person is an occupier
or not within the rating law is a question of
fact, and does not depend upon legal title.
The person legally possessed nay not occupy.
On the other hand, a person may be occupier
either with or without the consent of the
owner."
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Lord Herschell also relied upon the case of Rex v. Chel sea
Wat erworks romany (2) wherein a water commany to whom the
Crowmn granted the right to lay down its pipes was held by
the Court of King's

(1) [1895] A C 117.

(2) 5D & Ad. 156,
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Bench to be occupier of land and liable to be rated. Lord
Macnaghteo in the above case observed

" Now, putting aside for a nonent t he
reservations contained in the deed of grant,
can there be, any doubt as to the position of
the conpany for rating purposes as regards
their authorized works ? The nunerous cases
relating to gas conpanies, water conpanies,

and tramvays, pl ace the matt er beyond
guestion.”

Lord Davey observed in the above case

"My Lords, | agree with the learned judges in

the Court of Appeal that the drai nage conpany
are not owners of the soil of the tunnels of
wat er - course. But that does not seem to ne
concl usive on t he guestion of their
rateability in respect of their occupation

The right of the conpany may be an easenent or
i ncorporeal right; but the assessnment nay be
of such a character as requires the occupation
of land for its exercise, and confers upon the
conpany . a right to occupy land during its

cont i nuance. According to a long course of
authority, theoccupation of |and under such
ci rcunst ances is suf ficient for rating
pur poses, though unacconpani ed by ownership of
any portion of thesoil.~ The law was thus
stated by Waghtman J. in Reg. V. West
M ddl esex Waterworks(1l) : In this case', says

the learned Judge, 'the first question is
whet her the conpany are rateable for /their
mai ns, which are laid under the surface of the
hi ghway, w thout any freehold or |easehold
interest in the soil thereof being vested .in
the conpany. We think they are. These nmmins
are fixed capital vested in land. The conpany
is in possession, of the mains burred in the
soil, and so is de facto in possession of that
space in the soil which the mains fill, for a
purpose beneficial to itself, The  decisions
are wuniform in holding gas conpanies to be
rateable in respect of their mains, although
the occupation of such nains may be de /facto
nerely, and w thout any legal or ‘“equitable
estate in the land where the mains lie, by
force of sone statute.”
Not hi ng cogent has been argued before us as may induce us to
take a view different fromthat we have arrived at and which
is also in accord with the view of the House of Lords. We
woul d, therefore, hold that the petitioner-conpany is in
occupation of the underground strata of the Iland through
which their electric supply lines had been | aid.
It has been argued by M. Tarkunde that even if the
petitioner electricity conpany may be held to be actua

occupi er of the underground space on which its supply line
has been laid the petitioner conpany does not hold the said
space from the Corporation. It is wurged t hat the

petitioner-conpany is in occupation of that space under a
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statute and not fromthe Corporation. |In order to hold that
space fromthe Corporation, it was essential, according to
the | earned counsel

(1) I F,. &P. at P. 720,
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that there should have been sonme agreenent between the
petitioner conpany and the Corporation or t hat the
Cor poration should have given its consent for that purpose.
We are unable to accede to the above subnission.d ause (a)
of section 139(1) of the Corporations Act fastens the
liability for payment of property tax on the actual occupier
of the prem ses held imediately fromthe Governnment or from
the Corporation. 1In order to attract the liability under
the above clause, it is not essential that there should have
been an agreenent between the actual occupier and the
Governnment or the Corporation for the holding of the
prem ses or that the holding must be with the consent of the
CGovernment. or the Corporation.  The liability would accrue
even if /the prem'ses vesting in the Government or the
Corporati'on are occupied in pursuance of a statutory
provi sion.. The words "held i medi ately fromthe Governnent
or fromthe Corporation signify only the party in whom the
prem ses vest which are held by the actual occupier thereof.
Contention has al so beenadvanced by M. Tarkunde regarding
the quantum of tax |levied on and the extent of the |and
al | eged to have been occupi ed by the petitioner-conpany for
the underground 'supply Ilines. Thi's “is -essentially a
guestion of fact and would have to be agitated before the
aut horities concerned, includingthe appellate authority.

As a result of the above, we dismiss wit petitions Nos. 51
60 to 74, 87 to 91 157, 492 to 503, 533, 534 and 583 of 1972
as also wit petitions Nos. 1866 to 1877 and 2046 of 1973
with costs. One hearing fee. W also disniss civil appeals
Nos. 489 to 513 and 752 to 755 of 1973. W accept | civi
appeals Nos. 643 to 684 of 1973 and civil appeals Nos. 389
to 430 of 1974 and set aside the judgnent of the Hi gh Court
in so far as it has struck down section 2(1A) (i), section
406 (2) (e), section 411 (bb) and rule 42 of the Taxation
Rules in Schedule Ato the Corporations Act. W also set
aside the judgnent of the High Court to the extent it has
struck down resolutions passed by the Corporation for
of ficial years 1967-68, 1968-69, 1969-70 and 1970-71 fixing
the rate of conservancy tax at 9 per cent in respect of
textile mlls and factories. 'The wit petitions which were
filed in the High Court by the respondents concerned are
di sm ssed. The appellants shall be entitled to their costs
in these two sets of appeals. One hearing fee.

V. M K
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