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ACT:
I ndustri al Di sput.e--Domestic enquiry- Nat ural justice,

requi rements of.

Res judicata-- Petition filed under Art. 226 of Constitution
of India- Conpetency of reference of dispute to I'ndustria
Tri bunal chal | enged--H gh Court disnissing petition--No
appeal filed against H gh Court’s or der - - Questii on of
Conpet ency of reference whether can be raised in appea

agai nst Tribunal’s award.

Supr eme Court appeal against [ ndustri al Tribunal’s
awar d- - Respondent whet her can chal'l enge Tribunal’s order on
grounds not accepted by tribunal

HEADNOTE:

Respondent, No. 2 Was enployed as Head Clerk in the Appell ant
Society which was a cooperative society of railway nen.
-The Society levelled certain charges against himand sone
ot her erployee and a conmittee was appointed to enquire into
the sai d-charges. The request made by Respondent No.2 that
a 'railway worker or an official of the railway workers this
account he refused to appear at the enquiry which proceeded
in his Union be allowed to acconpany himat the enquiry was
turned down absence. On receipt of the enquiry comittees
report the Vice-President of the soceity gave a second
notice to Respondent No. 2 asking himto show cause why he
should not be dism ssed. He asked for copies of the
proceedings at the enquiry but this request was not
conplied, with and despite his -subnmissions he was d

m ssed. Adverse orders were also passed against other
enpl oyees. The railway workers Union thereupon raised an
i ndustri al di spute which was referred by t he State
CGovernment to the industrial Tribunal. The Society filed a

wit petition under Art. 226 of the Constitution on the
ground that the di spute having been raised by, the railway
workers Union and not the Society’s own enployees, the:
reference to the Tribunal war, not conpetent. The High
Court dism ssed the petition. Tbereafter the Tribun, heard
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the matter and held, so far as Respondent No. 2 was concene,
that (i) the charges against him were vagup, (ii) that he
was not entititled to be acconpanied at the enquiry by a
stranger, and (iii) that the enquiry against him was
vitiated owing to a denial of natural justice. The Society,
by speci al |eave, appealed to this Court.

HELD : (i) The appellant’s plea relating to the conpetency
of the reference was barred by res judicata as the sanme plea
had been raised by the appellant before the H gh Court and
had been rejected. 1le order of the High Court was not an
interlocutory order but a final 6rdbr in regard to the
proceedi ngs under Art. 226. The appropriate renmedy for to
this Court’ either bv a certificate underart. 133 or by
speci al |eave under Art. 136 of the constitution [483 F;, 484
Dl

Sat hyadhyan Ghosal & Ors. v.Sm Deorajin Debi & Anr. [ 19W
3 S.C. R 590, distinguished.

477

Ramesh and Anr. V. Gendalal Mdtilal Patni & Os., [1966] 3
S.CR 198, relied on

(ii) The respondents wereentitled to support the decision
of the Tribunal even on grounds which were not accepted by
the Tribunal or on other grounds which may not have been
taken notice of by the Tribunal while they were patent on
the face of the record. [486 D

Ramanbhai Ashabhai Patel v. Dabhi Ajitkumar Fulsinji &
Os.,Al.R 1965 S.C 669 and Powari Tea Estate v. Barkatak
(MK) and Os.,

[1965] 11 L.L.J. 102, relied on.

(i) The Tribunal rightly held that the second
respondent was not entitledto be represented by a stranger
to the Society at the enquiry proposed to be  held  agai nst
him [487 D E]

(iv)The charges against the second respondent were vague and
the material which was available in support of them was
never disclosed to him |In these circunstances the nere
refusal of the second respondent 'to appear at the enquiry
would not satisfy the requirenments of natural justice and
make the enquiry valid. [487 F-G

The second notice issued by the Society to the second
respondent was not required by any rule or |aw anal ogous to
Art. 311 of the Constitution, but In the instant case this
subsequent opportunity was the only opportunity which~ could
have satisfied the requirenents of- natural justice. But
this opportunity al so was not adequate because copies of the
proceedi ngs against himwere not supplied to the second
respondent.-[ 487 H 488 A

The Tribunal was therefore fully justified in setting aside
the order of renoval based on the report of the conmttee of
enquiry. [488 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : CIVIL Appeal No. 496 of 1965.
Appeal by special |leave fromthe award dated Cctober 7 1963
of the Industrial Tribunal, Rajasthan Jaipur in Case No. 2
of 1959.

K.L. Cosain, S. C. Malik, S. K Mhta and K L. Mehta, for
the appel | ant.

R.K Grg, S. C Agarwala, Marudhar Midul and Mhan, La
Calla, for respondent No. 2.

The Judgnent of the Court was delivered by

Bhargava, J. The appellant in this appeal, brought up by
special leave, is the Northern Railway Co-operative Credit
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Society Ltd., Jodhpur (hereinafter referred to as "the
Society") which is an Association of the enployees of the
Northern Railway at Jodhpur registered in 1920 under the Co-
operative Societies Act. The Society had in its enployment
10 or 11 persons including Kanraj Mehta, the Head derk,
Madho Lal, the Accountant, and three other Cerks, A C
Sharma, V. D. Sharma and G S Saxena. At a neeting of the

Conmittee of Managenent held on 6th April, 1956, it was
decided to hold the 36th and 37th Annua
478

CGeneral Meeting of the Shareholders for the years 1953-54
and 1954-55 on 28th April, 1956, i.e., after a period of
about 22 days. Thereafter, Kanraj Mehta, the Head Cerk, on
8th April, 1956, applied for leave on nedical grounds,
having submitted a certificate from a registered Vaid.
Initially, the application for |eave was for four days,.
but, by subsequent ‘applications; he continued to extend his
leave wup to 2nd My, 1956. The other. four derks,
nenti oned above, also, put in applications between 12th and
15th April, 1956 on simlar Medical Certificates and
continued their |leave up to dates falling between 30th Apri

and 4th May, 1956. The industrial dispute decided by the
awar d, agai nst which the present appeal is directed, related
to four of these Cerks- Kanraj Mehta, A C. Sharma, V. D
Sharma and G S. Saxena, against -whomthe Society decided
to take disciplinary action, The case of the Society was
that these persons had conspired to paralyse the working of
the Society at of ‘the inpending ' Annual , General Meeting on
28th April, 1956, by collectively submtting si ckness
certificates. In the case of Kanraj Mehta, the Society
issued a letter in responseto his application for |eave
directing himto attend the Railway D spensary, at 7.45 hrs.
on 20th April, 1956 :and asking himto report to Dr. | B. P.
Mat hur for medi cal exami nation. Kanraj  did not conmply
with this direction and continued to send further
applications for | eave acconpanied by the certificates ofthe

Vai d. H s | eave applications wer e never actual ly
sanctioned, but he was allowed to resune duty after the
expiry -of the leave asked for by him in  his | ast

application, i.e.. on 3rd May, 1956. Then on the 19th. day,

1956, the Society issued a - charge-sheet against Kanrai

Meht a contai ning five charges which .are reproduced bel ow
"(i) To instigate and conspire to paralyse the
working of the Society at the time of the
i mpendi ng Annual General Meeting on 28-4-1956
by collectively submitting sick certificates.

(ii) Disobedience of orders in not - attending

for Medi cal Exam nati on vi de Hony.
Secretary’s letter No. CCS/ Est. of 19-4-1956
whi ch goes to show that you were not prepared
to face the medical exam nation as~-you had
pretended to be sick
(iii) Taking active part in the issue and

di stribution of certain | eaflets i.ssued
agai nst the Managenment of the Society.
(iv) Carrying vilifying pr opaganda in

connection wth the elections of the Society
at the Annual GCeneral Meeting on 28-4-1956.
479
(y) instigating the depositors to wthdraw
their deposits from the Society and thus
under m ni ng t he very existence of t he
I nstitution.
In the charge-sheet, Kanraj was asked to show cause within
seven days, why he should not be dism ssed fromservice or
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puni shed with any | esser penalty. Charge-sheet were also
served oil the other enployees nentioned above. Since in

this appeal we are only -concerned with the case -of Kanrai

we need give details of the facts relating to his case only.
On, 25th May, 1956,. Kanraj sent his reply to the charge-
sheet . In that reply, he took the plea that here were no
disciplinary franmed and issued for the enployees of the
Society, and added that, if the rules were being enforced on
the analogy of’ the Railway Rules, he would request the
Secretary of the Society to | et himknow what offence he had
conmmitted and how that offence bad been constituted. He
further pleaded that the charges. |evel ed against him were
vague and were not specific. He then proceeded to deal wth
all the five charges, and in the case of four of them viz.,
(i), (iii), (iv) and (v) the plea put forward was that in
the absence of details he could not answer the a charges
properly, though he denied- those charges. At the end, he
made a request-that if an. enquiry is held, he should be
allowed to bring either a Railway or a trade Uni on official

speci al ly shareholders who had interest in the Society's
affairs and constituted the very structure of the Society in
order to represent him A Committee of Enquiry was
appoi nted, consisting of Shri Deodutta Gaur as Chairman, and
Bhai | al and Vi shvadeo Purohit as nenbers to enquire into the
charges against Kanraj. The information of the constitution
of this Committee was conveyed to Kanraj by the letter dated
28th June 1956, @ and he was also told that he would be
allowed to be acconpani ed by any enployee of the Society at
the enquiry if he so desired, but not by any other person as
requested by him Kanraj, however continuedto insist that
he must be permitted to be acconpani ed by a Rai lway enpl oyee
-or a Union official, particularly because he was the senior
nost enpl oyee of the Society and he could not expect to get.

any assistance from any other junior enployee. ', This
correspondence went on, and his request was not acceded to.
Utimately, on the date fixed for enquiry, Kanraj’  refused

to appear on the ground that he had not been allowed to be
represented as desired by him

The Committee then submitted its report on 4th August,..
1956. In the report, the Committee first considered the
guestions. whether it should proceed to record evidence of
persons who had | odged conmplaints regarding the charges
| evel ed against Kanraj, or whether it should submt its
report and findings on the basis. of the record -available
before the Conmittee. The report of the

480

Conmittee nmentions that it decided to subnmit its report and
findings on the basis of the record before the Enquiry
Conmittee, and that, thereafter, the evidence al r eady
avai l able on record, which had been earlier considered by
the Vice-Chairman before i ssue of the charge-sheet; was duly
exam ned, The Committee further considered it inadvisable to
comment on this material as it held it to be as good as
before and recorded its view that the charges still stood
proved. On receipt of this report, the Vice-Chairman of the
Soci ety asked the Conmittee to give its independent opinion
in the case as to whether Kanraj was guilty of the charges
levelled or not. In reply to this, the Conmittee nentioned
that the charges -stood proved. |In this subsequent report,
the Commttee added that, before arriving at the decision
it had exam ned all evidence on record independently, and
had al so exanined three to four wi tnesses verbally and had
found that they corroborated the evidence already on record.
It was stated that the witnesses exam ned verbally related
to charges (i), (iii), (iv) and (v) [in the report (ii) is
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an error for (iii)].

Thereafter, on 5th Septenber, 1956, the Vice-Chairman issued
a fresh notice to Kanraj, stating that he had cone to the
provi sional decision that Kanraj should be dismissed from
service for offences detailed in the charge-sheet, and
calling upon himto show cause in witing not |ater than the
end of seven days fromthe date of receipt of the notice why
the proposed penalty should not be inposed upon him

Thereupon, Kanraj, on 13th Septenber, 1956, sent a letter
requesting the Vice-Chairnman to supply to hima full ,copy
of the proceedings and findings of the Enquiry Committee
enunerated in its report, which had been considered by the
Vice-Chairman resulting in the provisional decision to
renove himfromservice. He added that on receipt of this
material, he would reply to the above show cause notice.
The Honorary Secretary of the Society, on the sane day, sent
a reply to this letter, stating that the application of
Kanraj ~had been considered by the Vice-Chairman who had
asked 'the Secretary to informhimthat it was only as a
matter of grace that he was being given another three days
to reply to the show cause notice, and that there was no
enquiry report envisaged in the Railway Board s order as the
enquiry could not beheld. It was further added that the
report was only that the enpl oyee did not participate, and
Kanraj was told that any dilatory replies would not be taken
as proper replies and action would be taken under the Rul es.
Kanraj, on 16th Septenber, 1956, sent a further letter in
reply to this letter sent by the Hony. Secretary. In this
letter, he made a grievance of the fact that he had not been
permtted to be represented as desired by him in the
enquiry, and took notice of the fact that~ the  provisiona

decision of the Vice-Chairman had been arrived at " on the
basis of the report of the Enquiry ~Committee which only
reported that he did not parti -

481
ci pate. Then he proceeded to plead not guilty to the
charges and again gave an expl anation on each individual
char ge. Once again the grievance nade 'included ‘the plea
that the charges were vague. On 17th Septenber, 1956, a
letter was then issued under the signature of the Honorary
Secretary informng Kanraj that he had been renmpbved from
service with elect fromthe 17th Septenber, 1956, and he was
asked to hand over charge to the Accountant, Megh Raj-
M nor puni shments were also awarded to three other
enpl oyees, A. C. Sharma, V D. Sharnma and G~ S. Saxena.

Ther eupon, the dispute relating to the removal of Kanr a]
and the award of punishment to the other three ~enployees.
was taken up by the Uttariya Railway Mazdoor Union, Jodhpur
and at the request sent through the Secretary of that =~ Union
a reference was made by the CGovernment of Rajasthan to the
Industrial Tribunall, Rajasthan, Jaipur, under s. -10(1)(d)
of, the Industrial D sputes Act No. 14 of 1947. In the
reference, two issues were raised which were as follows :

"(1) Whether the renoval of Shri Kanraj by the
Managenent of the Northern Rai | way Co-
operative Credit Society, Jodhpur on the 17-9-
19,56 and the stopping of the grade increnents
of Sarvashri Achel eshwar V. D. Sharma and G
S. Saxena. ’'was illegal or unjustified;
(2)1f so, what relief these worker are
entitled to® ?"
The Tribunal discussed in detail the case of Kanraj and held
that the demand of Kanraj to be allowed to take assistance
from a stranger to the Society was unjustified and Kanraj
coul d not succeed in assailing the wvalidity of t he
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proceedings of the Board of Enquiry on this ground. The
Tri bunal, however, held that Kanraj was justified in

demanding fromthe Vice-Chairman of the Society copies of
t he docunents which he nmentioned ’'when the second notice was
issued to him as he was entitled to receive copies of both
the reports of the Conmttee before he could be called upon
to give an adequate reply to the how cause notice. The
Tri bunal also accepted the plea of Kanraj that the charges
whi ch had been franed agai nst Kanraj were rather vague and
Kanraj was not wong in his avernment before the Board of
Enquiry that the charges were vague and that he could not
defend hinself on that account. On this view, the Tribuna
set aside the order of renoval of Kanraj from service passed
by the Society, but left it open to the Society, if they so
desired, to reinstitute the enquiry and to proceed against
himin accordance with law It was further, ordered that,
meanwhi |l e, Kanraj stood restored to the -position in which
he was on 13th Septenber, 1956. The Tribunal also made
suitabl e orders in the cases of the other three enpl oyees
482

A C. Sharma, V. D. Sharma and G S. Saxena, but the
orders in their cases need not be reproduced, as the appea
bef ore us does not relate to their cases. The appeal by the
Society is directed against the order. of the Tribuna
insofar as it governs the case of Kanraj Mehta. In this
appeal, |learned counsel appearing for ~the Society urged
three points before us and we proceed to take them one by
one.

The first point urged was that, in this case, the reference
to the Industrial Tribunal was inconmpetent, because the
dispute referred to the Tribunal was an individual dispute
of four enployees and was not an industrial dispute as it
was not taken up by the worknmen of the Society. It was
urged that the Union which had sponsored the dispute was a
Union of Railway enployees only and not of the /workmen
Society which was separate and distinct from the  Railway
Adm ni stration. Wen this point was rai sed on behalf of the
appellant, a prelinnary objection was taken by |earned
counsel appearing for the respondents that this plea sought
to be raised on behalf (if the appellant was barred by the
principle of res judicata. It was urged that, while the
reference was pending before the Industrial —Tribunal, “the
Society filed a petition under Art. 226 of the Constitution
in the High Court of Judicature for Rajasthan at -~ Jodhpur
praying that a wit of prohibition be issued directing the
Industrial Tribunal to refrain fromtaking any proceedings
in this reference on the ground that the reference did not
relate to an industrial dispute. The plea that the
reference did not relate to an industrial dispute was on the
same ground whi ch was sought to be urged before wus, /viz.,
that the dispute had not been taken up by the worknmen, of
the Society and the sponsoring of the dispute by the Railway
Enpl oyees’ Union did not nake it an industrial dispute. A
Di vi sion Bench of the High Court, by its judgment dated 7th
February, 1962, dism ssed the petition holding that the
reference was conmpetent on the ground that it was at | east
sponsored by 4 out of 11 worknen of the Society. Agai nst
that judgrment of the Hi gh Court, the appellant could have
cone up to this Court in appeal, but failed to do so and
submitted to that judgnent. The plea of |earned counsel for
the respondents was that that judgnent ha ring become fina
it was no |onger open -to the appellant to raise his plea in
the present appeal against the subsequent award given by the
Tribunal after exercising jurisdiction which the Tribuna
was permtted to exercise by that judgnment of the High
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Court.

On behal f of the appellant, |earned counsel, however, urged
that the order nade by the High Court was in the nature of
an interlocutory order and it was open to the appellant to
chal | enge the correctness of that decision of the H gh Court
in this appeal. in support of his proposition that it is not
necessary that an interlocutory order nust be challenged
i medi ately by an appeal and

483

can be chall enged when an appeal is filed against the fina
order in a civil proceeding, |earned counsel relied on a
decision of this Court in Satyadhyan Ghosal and Qhers v.
Sm Deorajin Debi and Another.(1) In that case, a question
had ari sen about the applicability of s. 28 of the Calcutta
Thi ka Tenancy Act, 1949. The plea relating to it was
rejected by the Munsif trying the suit. Against that order
of the Munsif, a revision was filed in the H gh Court under
s. 115 of ‘the Code of Civil Procedure. The Hi gh Court held
that the operation of s. 28 of ' the Act was not affected by
the subsequent Anendnent Act and remanded the case to the
Munsif for disposal according to law Thereafter, the
Munsif passed the 'fipal decree in the suit, and against
that decree, an appeal was brought to this Court after going
through the wusual = procedure of noving the other Courts
having jurisdiction. It was in these circunstances that
this Court held that the order of the High Court, holding
that s. 28 of the Act was applicable, could not operate as
res judicata in the appeal before thi's Court,  because the
H gh Court’s order of remand was nmerely an interlocutory
order which did not ternmi nate the proceedi ngs pending in the
Munsi f's Court and whi ch had not been appeal ed fromat that
stage. Consequently, in the appeal fromthe final decree or
order it was open to the party concerned to challenge the
correctness of the High Court’s decision. It is to be noted
that there were two special features in that case. One was
that the order of the H gh Court, which was held not to
bring in the principle of res judicata, was an interlocutory
order, and the other was that it was made in a pending suit
which, as a result of that order, did not finally term nate
In fact, the order of the Hgh Court did not finally
term nate any proceeding at all. On the other hand, in the
case before us, the order relied upon by learned counsel for
the respondents was not an interlocutory order .and was not
made in the proceedi ngs pending before the Tribunal. The
order of the H gh Court was nade in a conpletely independent
proceeding instituted by a petition under Art. 226 of the
Constitution for issue of a wit of prohibition: It was
held by this Court in Ramesh and Another v. Gendalal Mdtila
Patni and Qthers(2) that "when exercising jurisdiction under
Art. 226 of the Constitution, the H gh Court does not hear
an appeal or revision. The H gh Court is noved tointervene
and to bring before itself the record of a case decided by
or pending before a Court or Tribunal or any authority
within the Hgh Court’s jurisdiction. A petition to the
Hi gh Court invoking this jurisdictionis a proceeding quite
i ndependent of the original controversy. The controversy in
the Hgh Court, in proceedings arising under Art. 226
ordinarily is whether a decision of, or a proceedi ng before,
a Court or Tribunal or authority, should be allowed to stand
or shoul d be quashed
(2) [1966]3 S.C. R 198.
(1) [1960] 3 S.C. R 590.

L2Sup. Cl / 67-2
484
for want of jurisdiction or on account of errors of |aw




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 12

apparent on the face of the record. A decision in the
exercise of this jurisdiction, whether interfering with the

proceeding inpugned or declining. to do so, is a fina
decision in so far as the H gh Court is concerned because it
termnates finally the special proceeding before it." This

vi ew was expressed when dealing with the question of, appli-
cability of Art. 133 of the Constitution in respect of the
order of the High Court. 1In that connection, the Court
further pointed out that an appeal or a revision is a
continuation of the original suit or proceeding and the
finality must, therefore, attach to the whole of the matter
and the matter should not be a Eve one after the decision of
the High Court if it is to be regarded as final for the
purpose of appeal under Art. 133. Notice was taken of the
fact 'that the whole of the controversy had not been deci ded
by the H gh Court when there is an appeal or revision
against-an interlocutory order.. In these circumnmstances, it
is clear that “if the appellant wanted to <challenge the
correctness of the decision of the H gh Court holding that
this dispute was an industrial dispute, the appropriate
renmedy was to come up in appeal against the judgnment of the
Hi gh Court either by a certificate under Art. 133 or by
-special leave under Art. 136 of the Constitution. The
appel l ant having failed to do so, the, judgnent of the High
Court becane final, and, consequently, binding between the
parties. The parties to that petition were the parties now
before us in this appeal. In this appeal brought up against
the award of the Tribunal, consequently, it is no |onger
open to the appellant to raise the plea which was rejected
by the Hi gh Court by its judgment dated 7th February, 1962.
The first point raised on behalf of  the appel | ant,
therefore, fails

The second point urged by |earned counsel was that, \in this
case, the Tribunal in its award held that, when the  enquiry
was held by the Cormittee appointed by the Society, Kanraj
was not entitled to claimthat he nust get assistance froma
stranger to the Society and that the rejection’ of his
request was justified, so that the wvalidity of the
proceedi ngs before the Cormmittee of Enquiry was not open to
chall enge by Kanraj. It was urged that in this appeal also,
since there is no appeal on behalf of Kanraj or -the Union
representing him this Court could not go into the question
whet her the enquiry by the Committee was valid or invalid:
The Court should confine itself to t he proceedings
subsequent to 13th Septenber, 1956, which.is the date to
whi ch Kanraj has been relegated by the Tribunal by directing

that he will stand in the position in which he stood on that
date. It was further urged that after 13th Septenber, 1956,
it was not at all incunbent on the Vice-Chairman to i ssue a

second show cause notice or to give a fresh opportunity to
Kanraj to show cause, and that if the Vice-Chairman-did so
it was as a matter of indulgence. The provisions of Art.
311 of the

485
Constitution did not apply, because Kanraj was not a public
servant, and the principles of natural justice did- not

require that a second show cause notice nust be given by
every enployer after the enployer forms his provisiona
opi nion that the punishment or dism ssal or renmoval should
be awarded. It was urged that, consequently, the Tribuna
was wong in setting aside the order of renoval of Kanraj on
the nmere ground that the Vice-Chairman refused to supply to
himthe reports of the Enquiry Comittee.

On behal f of the respondents, this plea was chall enged and
it was urged that it was open to the respondents to support
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the order of the Tribunal even on grounds decided against
the respondents. or grounds not urged before the Tribuna
which nmight be apparent on the face of the record, even
though the respondents have filed no appeal.. Reliance for
this proposition was placed on a decision of this Court in
Ranbhai Ashabhai Patel v. Dabhi Ajitkumar Fulsinji and
O hers. (1) In that case, an appeal was brought to this Court
agai nst the judgnent of an Election Tribunal, and one of the
respondents wanted to support the order of the Tribunal on
grounds whi ch had been negatived by the Tribunal. On behalf
of the respondent, reliance was placed on the principle laid
down in 0. XLI r. 22 of the Code of Civil Procedure. Thi s
Court took notice of the fact that in the Rules of this
Court there was no Rul e analogous to r. 22 of 0. XLI, C P
C., but held. that the provision nearest to it was the one
contained in 0. XVIIl, r. 3 of the Rules of this Court which
required parties to file statenments of cases. Sub-rule (1)
of that rule provides that Part 1 of the statement of the
case shall also set out the contentions of the parties and
the points of 1law and fact arising in the appeal. It
further provides that in Part |1 a party shall set out the
proposition of law to be urged in support of the contentions
of the party |odging the case and the authorities in support
t her eof . The Court held that there is no reason to limt
the provisions of thisrule only to those contentions which
dealt with the points found in favour of that party in the
j udgrment appeal ed from The Court further proceeded to hold
that "apart fromthat,we think that, while dealing with the
appeal before it, this Court has the power to decide all the
points arising fromthe judgnment appeal ed agai nst and even
in the absence of an express provision like 0. Xul, r. 22 of
the Code of Civil Procedure, it can devise the appropriate
procedure to be adopted at the hearing. There could be no
better way of supplying the deficiency than by draw ng upon
the provisions of a general lawlike the Code of G vi
Procedure and adopting such of those provisions as are
suitable. W cannot |ose sight of the fact that normally a
party in whose favour the judgnent appeal ed from 'has’' been
given wll not be granted special |eave to appeal from it.
Consi derations of justice

(1) A 1.R 1965 S.C. 669.

486

therefore, require that this Court should, in appropriate
cases, permt a party placed in such a position to support
the judgnent in his favour even upon grounds ~which  were
negatived in that judgnent."

In an appeal brought up against a judgnment of the Labour
Court in Powari Tea Estate v. Barkataki (M K.) . and
QO hers(1l), this Court was exam ning the correctness of  the
deci si on reached by the Labour Court and, while doing so, it
appeared- that the decision of Labour Court “could be
justified on a ground to which the Labour Court had not made
any reference. The Court held: "But it appears from the
record that the decision reached by the Labour Court can  be
justified on another ground to which the Labour Court has
not referred, but which is patent on the record." After
expressing this view, the Court proceeded to examine this
ground which was patent on the record and upheld the order
of the Labour Court on that ground. |In these circunstances,
we consider that |earned counsel for the respondents is
justified in wurging before us that the respondents are
entitled to support the decision of the Tribunal setting
aside the order of Kanraj even on grounds which were not
accepted by the Tribunal or on other grounds which may not
have been taken notice of by the Tribunal while they were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 12

patent on the face of the record.
The facts of this case, as enunerated by us above, show that
the charge-sheet which was served on Kanraj was in fact very
vague and did not contain any such details as could enable
him to give any explanation. Charge No. 2 was the only
change in respect of which full details were nentioned.
That charge was of di sobedi ence of orders in not attending
for nedi cal examination in accordance with Honor ary
Secretary’'s letter of 19th April, 1956, from which an
i nference was drawn that Kanraj was not prepared to face the
nmedi cal exam nati on because he had pretended to be sick. So
far as this charge is concerned, there is nothing to
indicate that there were any rules of the Society under
which Kanraj was required to obey the orders given by the
Honorary Secretary to appear for nedical exam nation by the
particul ar doctor nominated by him In the absence of any
rules, Kanraj could very well feel justified in relying on
certificates obtained by himfrom a registered nedica
practitioner even though he mght only be a Vaid practicing
Ayurvedi c.__nedicine. The charge of disobedi ence of orders,
whi ch were not enforceabl e under any rule, could neither be
the basis of any order of dism ssal or renoval, nor could it
lead to any inference that Kanraj had merely been pretending
to be sick.
As regards the remaining four charges, they were clearly
very vague. The first charge, in general terns, stated that
Kanr aj

(1) [21965] Il L.L.J. 102.
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had instigated and conspired to paral yse the working of the
Society by collectively submtting sickness certificates.
The charge did not nmention whom he hadinstigated or wth
whom he had conspired, nor did it indicate how this
conspiracy was being in ferred. Simlarly, the third charge
of taking active part in the issue and distribution of
certain |eaflets against the nmanagenent of the Society did

not at all indicate what those |eaflets were an what part
Kanraj had taken in the issue and distribution ‘of /those
| eafl ets. The fourth charge " of carrying vilifying

propaganda in connection with the elections of the Society
at the Annual General Meeting on 28-4-1956 was again’
simlarly vague as there was no specification as to - the
persons with whomthis propaganda was carried on by ~Kanr aj
and where and when it was done. |In the sane way, the last
and the fifth <charge of instigating the depositors to
withdraw their deposits fromthe Society was again very
vague as there was no nention as to which depositors had
been instigated and when they were instigated. In these
circunstances, Kanraj was fully justified in pleading /that
the charges were vague and he was unable to show /cause
agai nst the charges served on him

It is true that the Tribunal correctly held that Kanraj was
not entitled to be represented by a stranger to the Society
at the enquiry proposed to be held against him In fact,
the correspondence which passed between Kanraj and the
Soci ety shows that Kanraj was taking a very unreasonabl e and
undesirable attitude in this matter and his conduct in
persistently demanding representation by a stranger and on
that account refusing to participate in the enquiry deserves
to be condemmed. That circunstance however, wll not make
the enquiry wvalid, wunless it be held that an adequate
opportunity was given to Kanraj to neet the charges franed
against him The charges, as we have indicated above, which
were served on Kanraj were very vague and he had no oppor-
tunity to give areply to them The material which was
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available in support of these charges was also never
disclosed to him The nere fact that Kanraj did not appear
on the date fixed for the enquiry wll not, in these
circunstances, satisfy the requirenment of the principles of
natural justice that he should. have been told of the
details of the charges and the material available in support
of these charges should have been disclosed to him It
seems to us that it was in view of this om ssion that the
subsequent notice was given by the Vice-Chairnman to Kanr aj
to show cause when the, Vice-Chairman had forned his
provisional opinion on the basis of the report of the
Conmittee of Enquiry that the charges were proved and Kanr aj
shoul d be renoved from service. This subsequent show cause
notice by the Vice-Chairman was, no doubt, not required by
any rule or |law anal ogous to Art. 311 of the Constitution

but in the instant case this subsequent opportunity which
was of fered by the Vice-Chairnman 'was the only oppor-
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tunity which  could have satisfied the requirenent of
principles ~of natural justice, because in the earlier
enqui ry Kanraj had al ready been prejudiced by the vagueness
of the charges and by the onmission to disclose to him the
material in support of those charges. |In the enquiry, no
adequate opportunity having been given to Kanraj, the
Tribunal was perfectly justified in setting, aside the order
of renmpval based on the report of the Commttee of Enquiry,
and it appears that it was in view of the aspect explained
by us above that the Tribunal proceeded to |lay down that it
was, .open to-the Society to institute a fresh enquiry and
gi ve an opportunity to Kanraj to show cause after  supplying
copi es of necessary documents-to himas clainmed by him when
the notice dated 13th Septenber, 1956 was issued to him
Consequently, we consider that the order passed by the
Tri bunal was fully justified.

The third and the |ast point urged by | earned counsel for
the appellant was that, even if the Tribunal held that the
order of -renmpval of Kanraj was unjustified, the /Tribuna

should not have directed his reinstatenment, because the
Society had taken a specific plea before the Tribunal that
the Society had |ost confidence in Kanraj. In support of
this proposition, |earned counsel relied on the decision of
this Court in Assam G| Co. Ltd., New Delhi v. Its
Worknmen. (1) It appears to us that there m ght have been sone
force in this submssion if the position had still ~renained
as it was when the Tribunal made its. direction for
rei nst at emrent . W were, however, infornmed by | ear ned
counsel for the appellant that, subsequent to the order of
the Tribunal, Kanraj was actually reinstated and fresh
proceedings for his dismissal were taken by the Society
against him The information given was that, in fact, a
fresh order of renoval of Kanraj fromservice has  already
been passed and that order is the subject matter of another
i ndustrial dispute before an Industrial Tribunal. In" that
i ndustrial dispute, the question of the conmpensati on payable
to Kanraj is also under consideration. W think, that _in
vi ew of these subsequent proceedings, it would not now be at
all appropriate for this Court to set aside the order of the
Tribunal directing reinstatement of Kanraj and thus create
conplications in respect of these subsequent proceedings.
The position mght have been different if we had cone to the
view that the Tribunal was altogether wong in setting aside
the order of renmoval fromservice of Kanraj. Wile ,ye are
of the viewthat that order was justified, we do not, think
that any interference with the rest of the order of the
Tribunal is called for.
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The appeal fails and is dism ssed with costs.
Appeal dism ssed.

(i) A1.R 1960 S.C. 1264.
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