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ACT:
H ndu LawLimted estate of a w dow Wether incone from the
husband’s estate is an accretion to that estate.

HEADNOTE:

V, the father of the appellants had a brother R who died
childl ess | eaving behind himhis w dow, N After R.s death a
series of litigation started between V & N~ V filed a suit
in 1913 against R for waste committed by her husband s
estate and was appointed a receiver in that suit. |In that
suit, he got a decree, V as receiver filed 3 suits ' on the
foot of 3 nortgages in favour of R In execution of the
decrees, 3 valuable properties were purchased. These /'three
properties are the subject matter of the present appeal

V died in 1947 and Nin 1951 after executing a wll
bequeathing in favour of her brother S all her properties.
S filed the suit out of which this appeal arises, for pos-
session of the properties bequeathed to himunder the w |l
and for nmesne profits. The Sub-judge held that the said
properties became accretions to the main estate of R and
therefore, the plaintiff was entitled only to an account of

the income fromthese properties till the deathof V. n
appeal, the H gh Court allowed the appeal in part. Bef ore
this Court four points were raised by the appellants :-(1)

The High Court conmitted an err or in not hearing the /'whole
appeal but confining the hearing nerely to the points on
which the finding was called for from the Iower court. (2)
a portion of the properties which was lost to the estate due
to N s negligence of not paying the |land revenue, should be
debi ted agai nst her share in them (3) the cost incurred by
V in the suit and in the execution proceedi ngs should have
been taken into account in allocating the properties between
the appellants and the respondents and (4) that the wi dow N,
bad treated the properties as accretion to the husband s
estate and therefore, the appellants are entitled to the
whol e of the property.

Al'l owi ng the appeal

HELD : (1) Wen a finding is called for on the basis of
certain issues framed by the Appellate Court, the appeal is
not disposed of either in whole or in part. Therefore the
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parties cannot be barred from argui ng the whol e appeal after
the findings are received fromthe Court of first instance.
[597 E)

Gopi Nath Shukul v. Sal Narain Shukul, A l.R 1923 All ahabad
384, referred to.

(2) A Hndu widow is entitled to the full beneficia
enjoynment of the estate. So long as she is not guilty of
wilful waste, she is answerable to no one. In her lifetine,
the reversionary right is a nere possibility or spes
successi oni s. It cannot be predicted who would be the
nearest reversioner at the tinme of her death. It is, there-
, fore, inpossible to contend that for any loss to the

estate due to the negligence on the part of the w dow, he
should be conpensated fromout of the w dows separate
properties. He is entitled only to the property left on the
date of the death of the widow. [599 C F(g

(3) The incone received by V and the anpbunts spent for the
suit and the execution proceedi ng were taken into account at
the tinme of settlenment of accounts and it was open to V to
real i se. the excess ampunt fromthe estate of R It is not
now open to the appel llants to claimthat these anpunts
shoul d be separated fromthe amount of the decree and
should be added to the amount of principal and interest
accrued during the lifetinme of R [600 A-(]

(4) From the evidence, it is clear that the widow did not
show any intention to treat the incone from the husband’ s
estate as an accretion to that estate. [601D] Akkanna
v. Venkayya, |.L.R 1902 25 Mad. 351, referred to.

The appeal was sent back to H ghCourt for hearing afresh.
596

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON:. Civil Appeal No. 1817 of 1967.
From the judgnment and Decree dated the 21st Septenber 1965
of the Andhra Pradesh High Court in A S. No. 508 of '1959.

K. R Choudhury and Veena Khanna, for the appell ants.

M K. Ramanmurthi and J. Ramamurthi, for the respondent.
The Judgnent of the Court was delivered by

ALAG RI SWAM , J. - Venkanna, the father of the appellants, had
a brother Ramanmurti who died childless in the year 1908
| eavi ng behind himhis wi dow Narasi tham After Ramanurti’s
death a series of litigations started between Venkanna -and
Nar asi mham and it is not over yet. Venkanna filed O S. No.
14 of 1913 against the widow in respect of acts of waste
conmitted by her of Ramanurti’s estate and was appointed a
receiver in that suit. 1In that suit he got a decree agai nst
Nar asi mham for a sum of Rs.13,539/- as she failed to furnish
security as originally decreed by the court. Venkanna as
receiver filed three suits on the foot of three nortgages in
favour of Ramanurti. One was O S. No. 34 of 1916. In
execution of that decree item 1 of the 'A  Schedule
properties was purchased in court auction. OS. No. 443 of
1918 was filed on the, foot of another nortgage in favour of
Ramarmurti executed in 1904 and itens 2 and 5 of the plaint
schedul e properties were purchased in execution of decree in
that suit. These three itens of properties are the subject
matter of this appeal. It is unnecessary for the purpose of
this appeal to refer to the third suit.

Venkanna died in 1947 and Narasi nhamin 1951 after executing
a wll bequeathing in favour of her brother Venkata Sattayya
all her properties. Venkata Sattayya filed the suit, out of
which this appeal arises, for possession of the properties
bequeat hed to himunder the will and for nesne profits. The
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Subordi nate Judge who tried the suit held that items 1, 2
and 5 becone accretions to the nain estate of Ramanurti and
therefore the plaintiff was entitled only to an account of
the incone fromthose properties till the death of Venkanna.
The appeal against the Subordi nate Judge’s judgment came up
for hearing before Justice Satyanarayana Raju and Justice
Venkat esam of the Andhra Pradesh Hi gh Court. The | earned
Judges called for a finding with regard to the interest on
the two nortgages in execution of the decrees in which itens
1, 2 and 5 had been purchased, relating to *he period before
Ramamurti’s death and the period after Ramanmurti’s death.
After that finding was received they allowed the appeal in
part and held that the plaintiff would be entitled to a
19/ 34th share of item1, and 12/23rd share of items 2 and 5.
This appeal is filed in pursuance of a certificate granted
by the Hi gh Court.

M. Ramasesneya ~Chaudhri appearing on behalf of t he
appel l ants raised four points which we shall deal wth
seriatim

1. The | ear ned Judges of the Hi gh Court committed an error

in confining the appeal after receipt of the finding from
the Subordinate Judge' s court only to the question of the
share, which the appellants ,and the respondent wer e
entitled to, based on the cal culation of the
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i nterest due on the nortgages before and after the death of
Ramarmurti. His contention was that as the H gh Court had
nerely franed issues and referred themfor trial to
the court of first instance under Order XLl Rule 25 of
the Code of Civil Procedure and not remanded the whol e

case under Oder Xl Rule 23, they should have heard the
whol e appeal and not confined the hearing nerely to the
poi nts on which the finding was called for. W think
that he is right in this contention. Before the High
Court the | earned advocate for the appel I ant s had
cont ended that Narasi mham owed to the estate of Ramamurti a
sum of Rs. 14,639/- and that when the decree was sought to
be executed by Venkanna, Narasi mham cl ai ned that the account
due to her by way of interest under the three nortgage bonds
shoul d be set off and that the execution could
proceed only for the bal ance, that the set off clainmed
by Narasi mham was actually all owed and that —therefore she
would not be entitled to any share in the properties
purchased in execution of the decrees obtained on the foot
of the nortgage bonds, in lieu of the interest
cl ai med. The | earned Judges di sal | owed hi m from
rai sing that question on the ground that it was not
rai sed or argued at the tine when the finding was called for
on the issues framed by them and that if it had been
rai sed and accepted there would have been no need to
call for a finding or at any rate the finding called
for would have been different, and that the argunent of
t he | earned counsel impugned the correctness of t he
concl usi ons reached by the Court on the basis  of
whi ch the findings were called for.
We consider that when a finding is called for on the basis
of certain issues franed by the Appellate Court the appea
is not disposed of either in whole or in part. Theref ore,
the parties cannot be barred from arguing the whole appea
after the findings are received fromthe court of first
i nstance. We find the same view taken in Gopi Nath Shuku
v. Sat Narain Shukul (AR 1923 All ahabad 384) where it was
hel d that:

"Where an appellate Court at the first hearing

does not decide the case but nmerely remits
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certain specific issues, it is open to the
Court before which the case ultinately cones
to disregard the findings on those issues and
equally to formits own opinion on the whole
case irrespective of anything that is said in
the remand order."

It was al so held that:

"An order remanding i ssues under Rule 25 is
not a final order. No appeal lies against it.
The responsibility for the decree ultimtely
passed is entirely that of the Court before
whi ch the case comes after renand

It is quite otherwise with an order of renand
passed under order 41, Rule 23, for this is
an order which does finally deterni ne, subject
to any right of appeal, the issues which it
decides. A simdlar viewwas taken by the
Nagpur Hi gh Court /in Sul tan

598

Beg  Al. chunilal (AR 1918 Nagpur 193). In
Abi nash Chandra Bi dyani dhi Bhattacharjee v.
Dasar at h Mal o ( XXXI | (1927-28) Cal cutta

"Weekly ‘Not es~1233) it was sail
An order of remand made under Or. 41, r. 25
deci des nothing. The Court, either the sane

or as differently consti t uted, has
jurisdiction, while finally hearing the
appeal, to go back on'the reasons given or

vi ews .« expressed in the order of " remand and

must do so when those appear erroneous. "
W are, therefore, of opinion that the Hgh Court should
have gone into this question and decided the matter, for if
it turns out that the interest due on the two nortgages
subsequent to the death of Ramanmurti ~had been set off
agai nst the anount due to Venkanna in the decree obtained by
hi m against Narasimhamin O S. 14 of 1913 there can be no
guestion of Narasimham being entitled to any share’ in the
properties purchased in court auction in execution of the
decree in the two nortgages and her brother getting those
properties by virtue of the will executed by her ~in his
favour.
In the Trial Court the plaintiff’s contention was that these
properties were purchased out of the accunulated interest on
the nortgages and the defendants asserted that they were

purchased out of the principal. That Court dism ssed the
plaintiff’s claimon the ground that there was no proof of
his allegations. It was before the H gh Court ~apparently

that the attenpt to split the interest due on the nortgages
into two portions, one before Ramanurti’'s death and the
other after, was nmade and accepted by the H gh Court. It
was on that basis that the Hi gh Court called for “findings.
After the findings were received the appellants raised the
guestion about the set-off. They raised the ,question
before the Trial Court when it was considering the appor-
tionment of the interest but that Court felt it had no power
to go into that question in view of the terms of the Hgh
Court’s order calling for the finding. And the H gh Court
refused to allowthe appellants to raise that question

whi ch as we have just held was not correct.

The decree in Venkanna's suit appears to have directed
payment of interest to Narasinmham[Para IIl (c) of the
pl ai nt and judgnent of the Hi gh Court, page 102 of the paper
book]. We find that Venkanna had subnmitted accounts to the
court in his capacity as receiver till 1940. W have also
evidence in this case that even When Venkanna died a sum of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

Rs.4,486/- was due.to himon the foot of the decree he
obt ai ned agai nst Narasi mham It is, therefore, highly
unlikely that any anpunt due to Narasi mhamwas not given
credit to. We find fromthe finding subnmitted by the Tria
Court (Page 86 of the paper book) Narasi mham clained that
the ampbunts due to her should be set off and execution
should proceed only for the bal ance and from Ex. A7 it
woul d appear that the claimwas allowed. It seens therefore
unlikely, taking the direction in the decree and the order
evidenced by Ex. A-7 into account, that the interest due to
Nar asi mham was not

599

one of the itens set off. W do not want to express any
final opinion on the point but are of opinion that in the
circunst ances the Hi gh Court should consider this aspect of
the matter and di spose of the appeal afresh.

2. Qut of about 16 acres conprised initem1, 5 acres had
been | ost \in revenue sal e because of Narasimhamis failure to
pay the l'and revenue on those lands. It was urged before

the Hi gh Court and it has been urged again before us that in
allotting to the appellants a share of itens 1, 2 and 5
these 5 acre-, which were lost to the estate as a result of
Nar asi mham s negl i gence shoul d be debited agai nst her share
in them W find ourselves unable to accept this contention
just as the Hi gh Court, though they gave no reason for their
conclusion. Neither on principle nor on authority could the
contention on behalf of the appellants be - supported. A
H ndu widow is entitled to the full beneficial enjoynent of
the estate. So long as she is not guilty of willful waste,
she’ is answerable to no one. Her estate is not a life-
estate, because in certain circunstances she can give an
absolute and conplete title. Nor is it in ~any .sense an
estate held in trust for reversions: Wthin the limts
i mposed upon her, the femal e holder has the nost absolute
power of enjoyment and is accountable to no one. She fully
represents the estate, and, so longas she is alive, no one
has any vested interests in the succession. The limtations
upon her estate are the very substance of its nature and not
nerely inmposed upon her for the benefit of reversioners.
She is in no sense a trustee for those who nmay cone after
her. She is not bound to save the incone, nor to-invest the
principal. |[If she makes savings, she can give them away as
she likes. During her lifetime she represents the whole in-
heritance and a decision in a suit by or against the w dow
as representing the estate is binding on the reversionary
heirs. It is the death of the fermal e owner that opens the
inheritance to the reversioners, and the one nost nearly
related at the time to the last full owner becones entitled

to possession. In her lifetinme, however, the reversionary
right is a nmere possibility or sues successions. |t~ cannot
be predicted who would be the nearest reversioner - at the
time of her death. It is, therefore, inpossible for a

reversioner to contend that for any | oss which the ' estate
m ght have sustained clue to the negligence on the part  of
the wi dow he should be conpensated fromout of the w dow s

separate properties. He is entitled to get only the
property left on the date of the death of the w dow. The
wi dow could have, during her lifetinme, for necessity,
i ncluding her maintenance alienated the whol e estate. The
reversioner’s right to institute a suit to prevent waste is
a different matter. |If it could have been established that

in having allowed sone part of the properties to be sold in
revenue sale she was guilty of willful waste if would have
been a different matter. 1t would still have been necessary
for the nevernore to have instituted a suit on that basis.
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It is doubtful whether such a suit can be instituted after
her death. In any case the necessary averments are not
available in this suit. W are, therefore, unable to accept
this contention

3. Anot her point urged before the High Court as well as
before us was that the cost incurred by Venkanna in the

suit and in the execution proceedi ngs should have been
taken into account in allocating
600

items 1, 2 and 5 between the appellants and the respondent.
The High Court took the view that as the inconme received by
Venkanna and the amounts spent by himincluding the amounts
spent for the suit and the execution proceeding were taken
into account at the time of the settlenment of the accounts
and there was an executabl e decree in favour of Venkanna for
a sum of Rs. 4,486/- as the anobunt due on settlement of
account, and it was peon to Venkanna to realise the anount
agai nst - the estate of ‘Ramanurti in execution of the decree,
it is not now open to the appellants to claim that these
shoul d be separated fromthe anpbunt of the decree and shoul d
be added on to the anmpunt of principal and interest accrued
during the lifetime of Ramanurti. W agree with this view
Incidentally it should be noticed that the conclusion of the
H gh Court on this point would seemto point to the same
conclusion in respect of the first point.
4, Lastly, it was argued that Narasi mham the wi dow, had
treated this property as accretion to the husband’'s estate
and therefore the appellants are entitled to the whole of
the property. The ‘facts on the basis of —which this
contention is urged are
(a) When  Narasinmhamis life interest in the
estate was sold in E.P. No. 93 of 1927 filed
by Venkanna she did not question the legality
of the sale on the ground that her interest in
the property was not a life interest but was a
full interest.
(b) In the order in EEA 624 of 1935 passed
by the Subordi nate Judge, Visakhapatnam the
wi dow treated itens 1, 2 and 5 as part of the
estate of her husband and she had al so
asserted therein that she had a right to enjoy
the sane as representative of his estate
(c) Life i nterest in the A- Schedul e
properties was &old in E P. 28 of 1940 in
execution of the decree in O.S. 14 of 1913 and
the wi dow did not object to the sale on the
ground that what was being sought to be sold
was a life interest but that she was entitled
to full interest.
W do not think anyone or all of these grounds are
sufficient to establish that the widow had treated this
property as accretion to the husband’ s estate. As observed
by the Madras Hi gh Court in Akkanna v. Venkayya (I.L.R
(1902) 25 WMad. 351) "the acquirer of property presumably
intends to retain domnion over it and in the case of a
H ndu wi dow the presunption is none the less so when the
fund with which the property is acquired is one which
though derived from her husband’ s property, was at her
absolute disposal. |In the case of property inherited from
the husband, it is not by reason of her intention but by
reason of the limted nature of a widow s estate under the
H ndu Law, that she has only a |imted power of disposition
But her absolute power of disposition over the incone
derived fromsuch linited estate being now fully recognised,
it is only reasonable that, in the absence of an indication
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of her intention to the contrary, she nust be presuned to
retain the same control over the investnment of such income.
The nmere fact that properties thus acquired by her are
managed and en-
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joyed by her without any distinction, along with properties
inherited from her husband, can in no way effect this
presunption. She is the sole and separate owner of the two
sets of properties so long as she enjoys the sane, and is
absolutely entitled to the income derived fromboth sets of
properties.” The fact that she wanted possession of those
properties or that when in execution of his decree Venkanna
bought what he alleged was her Ilife interest in the
properties she did not object to it and assert that she had
full interest does not affect this question. It was to her
advantage to keep quiet. She was not there by estopped from
contending that she had an’~ absolute interest in the
properties. It should, nore over, be remenbered that the
guestion /that the itens 2 and 5 nmay have to be divided as
bet ween t'he reversioners and the widow in proportion to the
respective shares of the husband’ s estate and the widow in

that property was really a |later devel oprent. Before the
Trial Court both parties proceeded on a different footing
al together as nentioned earlier. The widowwas all along

doing everything /'to prevent her husband s reversioners
getting anything fromthe estate. She had transferred quite
a good part of it to her brother, which was what enabled the
reversioner to file the suit against her for acts of waste.
She exhibited a very clear intention that  whatever she
possessed should go to her brother. There is absolutely no
room on the facts of this case to hold that she exhibited
the least intention to treat the income fromthe husband s
estate as an accretion to that estate:

In the result the appeal is allowed and the judgnment of the
Hi gh Court set aside. The H gh Court wll dispose of the
appeal afresh. The costs of this appeal will abide and be
provided in the fresh decree to be passed by the H gh Court.
C.MP. No. 2016 of 1969 is dism ssed.

S.C

Appeal al | owed.
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