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ACT:

Code of Civil Procedure, 1908: Oder XXl Rule 89, 90-Oder
XXl Rul e 89(2)-Scope-Wrd 'withdraws’ construed-Wether the
applicati on nade under Rule 89 of Order 21 tine barred-Case
| aw di scussed.

HEADNOTE:

The Subordi nate Judge, Amritsar directed sal e of the proper-
ty/ house which was nortgaged by the appellant to respondent
No.1l Smt. Sandhooran for a sumof ‘Rs. 5,000. The property
was sold by auction wherein it was purchased by respondent
No.2. The appellant made an application in the Court
alleging that no notice under Order XXI Rule 66 has been
served on her.

Thereafter, on 16.9.1974, the appellant nade an application,
construed to be made under Order XXI Rule 90 C'P.C., in the
Court for setting aside the sale on the ground of material
irregularity and fraud in publishing and conducting the
sal e.

On 23.9.1974 the appell ant nade an application under Oder
XXI Rule 89 CP.C. wthin the prescribed period of
[imtation.

The Court nmade an order directing the appellant to deposit
the requisite amount of nobney. The appellant deposited. the
requi site amount of noney on 25.9.1974.

Thereafter, the Court, acting on the application nmade / under
Oder XXI Rule 89 C.P.C., nmade an order on 19.10.1974
directing payment to the decree-holder of the decretal
amount together with five per cent of the sale proceeds.

On 8.11.1974 the auction purchaser raised an objection  that
the application under Order XXI Rule 89 C.P.C. could not  be
prosecuted without withdrawing the prior application nmade
under Order XXI Rule C P.C

898

Then, on 23.11.1974, the Court recorded an express statenent
of the counsel for the appellant w thdrawi ng the appellant’s
prior application construed as nade under Order XXI Rule. 90
C.P.C

Sub Judge, Anritsar, on 1.4.1974, disnissed the application
made under O der XXI Rule 89 C.P.C. though the same had
apparently been acted upon and in substance all owed.
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The Additional District Judge di sm ssed the appeal

The Hi gh Court also disnmissed the revision flied by the
appel | ant

Hence this appeal by special Ieave by the judgnent
debt or/ appel | ant contending that the High Court commtted an
error in taking the view that the application nade under
Order XXI Rule 89 C.P.C. even though filed on 23.9.1974 and
the deposit of the requisite anount being nade on 25.9.1974
within time, would be deemed to have been nmade nuch later
l.e. on 23.11.1974, beyond the prescribed period of
[imtation.

Appeal all owed

HELD : The Court relied on Shiv Prasad v. Durga Prasad
[1975] 3 SCR 526 in which the effect of the bar contained in
Rol e 99(2) of Oder XXI-C. P.C. was considered. [902-B]

It was held : -

"The applicant nerely has to convey to the Court that he is
wi t hdrawi ng his application under Rule 90 which he had riled
prior 'to’ the making of the —application under Rule 89.
Ther eupon he becones entitled to nake t he latter
application. Every applicant has a right to unconditionally
withdraw his application and his unilateral act in that
behal f is sufficient. No order of the Court 1is necessary
permtting himto withdraw the application. The Court may
nmake a formal order disposing of the application as
wi thdrawn but the withdrawal is not dependent on the order
of the Court. The act of wthdrawal is conplete as soon as
the applicant intimates the Court that he wthdraws the
application". [903 C D

The Court held in the instant cast that the  w thdrawal of
the prior application made under Order XXI- Rule 90 C.P.C is
the wunilateral act of the judgnent debtor, ~for which no
perm ssion of the Court is necessary,
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the act of withdrawal is conpete as soon as the applicant
intimates the court that he withdraws the application and no
order of the Court is, necessary for permtting such a
wi t hdrawal . [ 903- F]

In the present case, the withdrawal of application  dated
16.9. 1974, construed as an application nmade under’ Order XXl
Rul e 90 C.P.C, was conmplete by the unilateral and
unqual ified act of withdrawal by the appellant, |atest  on
25.9. 1974 when after nmaking the application under Order XXl
Rule 89 C.P.C. the deposit of the requisite anmount of noney
was made in Court pursuant to the Court’s order ~dated
23.9.74, made on that, application. [903-H, 904-A]

Further, the Court itself acted on the application under
Rule 89 by making the order on 19.10.74 for paynment of  the
amount due to the decree holder out of the deposit nmade by
the Judgnment debtor. |In such a situation, the application
made by the appellant under Order XXI Rule 89 C. P.C.  would
be deenmed to have been made on 25.9.1974, when there was
effective withdrawal of the prior application under Rule 90
by making the’ deposit. In accordance with the direction of
the Court given on 23.9.1974. Admittedly, on 25.9.1974 the
application under Order XXI Rule 89 C.P.C. was within tine.
[ 905 A-B]

Shiv Prasad v. Durga Prasad, [1975] 3 SCR 526, relied on.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 819 of 1979.
From the Judgnment and Order dated 6.10.1978 of the Punjab
and Haryana H gh Court in Cvil Revision No. 206 of 1978.
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S. K. Bhattacharya for the Appellant.

S.S. Rana and Ms. B. Rana for the Respondents.

The following Order of the Court was delivered:

The short question involved for decision in this appeal is,
whet her the appellant has been rightly denied the benefit of
Oder XXI Rule 89 CPC. The High Court has taken the view,
that the application nade by the J.D./appellant under Order
XXI 89 CPC, even though filed in the Court on 23.9.1974
within the prescribed period of limtation, wuld be deened
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to have been nmde only on 23.11.74, in view of a prior
application under Order XXI Rule 90 CPC being withdrawn only
on 23.11.74; and on that date an application under O der XXl
Rule 89 CPC was tinme barred. The correctness of the view
taken by the High Court, on the facts in the present case,
is assailed in this appeal

On 16. 10.1970 the appellant. nortgaged her house to
respondent. No. 1l Snt. ~ Sandhooran for a sum of Rs.5,000. On
4.1.1973 /it was held that the nortgagee was entitled to
recover thhe anount of Rs.5,812.50 with interest, by sale of
the nortgaged property. On 27.7.74, the Sub-ordinate Judge,
Anritsar directed sale of the property. On 30.8.1974 the
property was sold by auction, wherein it was purchased by
respondent No.2 Suresh Kumar for a sum  of Rs.76,000. On
30.8.1974 the appellant made an application in the court
alleging that no notice under Order XXI Rule 66 has been
served on her. Then, on 16.9.1974, the appellant nmade an
application in the Court for setting aside the sale, on the
ground of material irregularity and fraud in publishing and
conducting the sale.  Even though no provision of |aw was
i ndi cated wunder which the application was nade, yet that
application was construed as made under Order XXl Rule 90
CPC. Thereafter, on 23.9.1974, the appellant 'made an
application wunder Oder XXI Rule 89 CPC, wthin t he
prescribed period of Iimtation.~ The deposit of the requi-
site anount of noney was, however, not made on that day, and
the Court nmde an order directing the appellant to deposit
t hat anount . This deposit was nade on 25.9.1974.
Thereafter, the Court, acting on the application nmade  under
O der XXI Rule 89 CPC, nmde an order on 19.10.1974 directing
paynment to the decree holder of the decretal —amount  of
Rs. 5, 846. 50 together with Rs. 3,800, which was five per cent
of the sale proceeds. It appears that, thereafter, in the
reply filed by the auction purchaser on 8.11.1974, the
objection was raised that the application under ~ Order XXl
Rul e 89 CPC could not be prosecuted wi thout withdrawi ng the
prior application nade under Oder XXI Rule 90 CPC. It was
then, on 23.11.1974, that the Court recorded ' an express
statenent of the counsel for the appellant wthdraw ng the
appellant’s Prior application nmade on 16.9. 1974, construed
as made under Order XXI Rule 90 CPC

The Sub Judge, Amitsar thereafter nade an order on 1.4.1974
taking the view that the appellant’s application made under
Oder XXI Rule 89 CPCwas liable to be dismssed, even
though the same had apparently been acted wupon, and in
subst ance al |l owed, by directing paynent of the anount
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due to the decree holder fromthe deposit mnade by the
J.D./appellant, the only direction remaining to be made was
for refund to the auction purchaser of the ampbunt deposited
by hi m The appeal preferred by t he j udgment
debtor/appellant to the Addl. District Judge was disni ssed
on 9.12.1977, and a further revision by her to the High
Court was dism ssed on 6.10.1978. In these circunstances
this appeal has been filed by special |eave under Article
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136 of the Constitution.
The contention of the |earned counsel for the judgnent
debtor/appellant is, that the Hi gh Court committed an error
in taking the view, that the application made under O der
XXI  Rule 89 CPC, even though filed on 23.9.1974 and the
deposit of the requisite anbunt being nade on 25.9.1974
within time, wuld be deemed to have been nmade nuch |ater
i.e.. on 23.11.1974, beyond the prescribed period of
[imtation. It is submitted by learned counsel for the
appel lant, that on the facts of the present case, it is
clear that the bar contained in sub-clause 2 of Rule 89 of
Oder XXI CPC was lifted latest on 25.9.1974, when the
deposit was nmade by the judgnent debtor in pursuance to the
court’s order dated 23.9.1974, which is evident from the
fact that the Court itself acted on that application and
made the order on 19.10.1974 for paynment of the ampunt due
to the decree holder fromthe deposit made by the judgnent
debtor.” It was subm tted, that in such a situation there is
no scope for taking the view, that the application can be
deened to have been made nuch later on 25.11.1974, as held
by the High Court. |In reply |earned counsel for respondent
no. 2, auction purchaser contended, that there is no
infirmty in the High Court’'s viewin the present case. The
| earned counsel submitted that the express withdrawal of the
prior application nmade under Order XXI Rule 90 CPC, having
been nmde by the judgnment debtor/appel lant = on 23.11.1974,
the application nade under Order XXI-Rule 89 CPC cannot be
deened to have been nade prior to 23.11.1974, on which date
the application was adnmttedly tine barred. Strong reliance
has been placed by | earned counsel for respondent No. 2 on
the bar contained in sub-clause 2 of Rul e 89 of Oder XX
to support the view taken by the Hi gh Court.
Having heard both sides we are satisfied that this  appea
has to be all owed.
Sub clause 2 of Rule 89 of Order 21 CPC is as under:
902
"Where a person applies under Rule 90 to set
aside the sale of his i movable property, he
shal | not , unl ess he wi t hdr aws hi s
application, be entitled to nake or prosecute
an application under this Rule."
In a simlar situation, the effect of the bar contained in
the above provision came up for consideration in Shiv Prasad
v. Durga Prasad [1975] 3 S.C R 526. It was held therein as
under :
"The words used in the sub-rule are >make or
prosecut e. If it were to be held that the
applicant is not entitled nmerely to prosecute
his application under Rule 89  unless he
wi t hdraws his application under Rule 90, then
the word " make" woul d becone redundant. In
order to bring about the true intention of the
Legi sl ature, effect nust be given to both the
wor ds. If a person has first applied under
Rule 90 to set aside the sale, then, unless he
wi thdraws his application, he is not entitled
to nmemke and prosecute an application under

Rul e 89. The application even if nmade will be
deened to have been nade only on w thdrawal of
the previous application. [f, however, a

person has filed an application under Rule 89
first and thereafter another application under
Rule 90, he will not be allowed to prosecute
the former unless he withdrew the latter.

In our judgnent, an application under Rule 89
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validly mnmde on the date of its presentation

cannot be allowed to be prosecuted until the
subsequent application filed under Rule 90 is
wi t hdr awn. But it cannot be allowed to be

made or be deened to have been nade unl ess the

prior application filed under Rule 90 is

wi t hdrawn. "
The settled nmeaning of this provision is therefore no | onger
res integra. The question is, whether in the present case
the bar contained in Order XXI Rule 89(2) CPC can operate
for the purpose of supporting the view taken by the High
Court that the application made under Order XXI Rule 89 nust
be deened to have been made only on 23.11.1974, and not

earlier. It nmay be nentioned, that in Shiv Prasad (supra)
after indicating
903

the true neaning of Oder XXI-Rule 89(2) CPC, the court

proceeded further to say, as under
"Even~ on the interpretation of Rule 89(2)
which we have put we are not prepared to
accept the contention put forward on behal f of
the appellant that an application under Rule
90 does not stand withdrawn until an. order to
that effect is recorded by the Court. The
applicant merely has to convey to the Court
that he is withdrawi ng hi's application under
Rul e 90 which he had filed prior to the nmaking

of the application under Rule 89. Ther eupon
he becomes entitled to nake the latter
appl i cati on. Every applicant has a right to
uncondi tionally - w t hdraw his application and
hi s uni | at er al act in that behal f is
sufficient. No order of the Cour t is
necessary pernitting him to wthdraw the
appl i cati on. The Court may make a forma

or der di sposi ng of the application as
wi t hdrawn but the withdrawal is not dependent

on the order of the Court. The act of
wi t hdr awal is conplete as soon as t he
appl i cant i ntimates the Court that he

wi t hdraws the application.”
(enphasi s suppli ed)
The above extract fromthat decision clearly indicates, that
withdrawal of the prior application nade under Order XX
Rule 90 CPCis the unilateral act of the judgnent debtor,
for which no permission of the Court is necessary; the act
of withdrawal is conplete as soon as the applicant intimates
the court that he withdraws the application; and no order of
the Court is necessary for permtting such a withdrawal. In
that decision itself, the court proceeded to take the /view,
on the facts therein, that the application under - Rule 90
would be deemed to have been withdrawn nuch before the
formal order was made by the Court to that effect, since the
conduct of the applicant therein was sufficient to lead to
that inference
In our opinion the position in the present case, on facts,
is simlar to that in Shiv Prasad, and it nust be held that
wi t hdrawal of the application dated 16.9.74, construed as an
application made under Order XXI Rule 90 CPC, was conplete
by the unilateral and unqualified act of w thdrawa
904
by the appellant, latest on 25.9.1974 when after naking the
application wunder Order XXI Rule 89 CPC the deposit of the
requi site amount of noney was made in Court pursuant to the
Court’s order dated 23.9.1974, made on that application.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

It was submitted by | earned counsel for the respondent, that
the application under Oder XXI Rule 89 CPC made on
23.9.1974 does not indicate an wunqualified wi t hdr awal

because of the | anguage used therein, which indicates the
appel lant’s intention to pursue the renedy available to her
under Rule 90. In our opinion, the fact that after the
filling of that application the Court nmade an or der
directing the appellant to deposit the requisite amunt and
the appellant without any protest or reservation deposited
that anmount on 25.9.1974, is sufficient to indicate that
what ever reservation, if any, the appellant may have had at
the time of making the application on 23.9.1974 was
abandoned when the deposit was nade on 25.9.1974 in
obedience to the court’s order. This is the only |ogica

inference to draw fromthe conduct of the appellant in
maki ng the deposit on 25.9.1974. This view finds support
also fromthe fact, that the court itself so construed the
conduct of the appellant, inasnuch as it nmade an order
thereafter on 19.10.1974 for paynent of the anobunt due to
the decree hol der fromthat deposit. This order of paynent
to the decree holder could not have been nmade, otherw se.
Apparently no grievance was nmade by any one against the
maki ng of that order, and we nmust proceed on the basis that
it was properly made. In such a situation, the Court in,
thereafter, recording express wthdrawal of the application
under Rule 90 by the counsel for ~the appellant on
23.11.1974, was nerely recording an acconplished fact which
had happened much earlier, and not a w thdrawal on that date
itself. This appears to have been done, in view of the
objection taken in the reply filed by the auction  purchaser
on 8.11.1974, since no express order had been nmade earlier
by the Court recording the fact of ~ withdrawal ' of the
application under Rule 90 by the judgment debtor.

W are, therefore, unable to sustain the view taken by the
H gh Court, that the application under Order XXI Rule 89 CPC
in the present case is deened to have been made only on
23.11.1974, when it was tine barred, and not earlier, even
though it was filed within tine on 23.9.1974° and was
conplete in all respects on 25.9.1974, when the deposit was
made by the appellant in accordance with the direction of
the Court. This is nore
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so, in view of the fact, that the Court itself acted on the
application under Rule 89 by nmaking the order on 19.10.1974
for paynent of the anpunt due to the decree holder out of
the deposit made by the judgnment debtor. In~such a
situation, in our view, the application mde by t he
appel lant under Order XXI Rule 89 CPC would bel deermed to
have been nade on 25.9.1974, when there was effective
wi thdrawal of the prior application under Rule 90 by naking
the deposit in accordance with the direction of the Court,
given on 23.9.1974. Adnittedly, on 25.9.1974 the application
under Order XXI Rule 89 CPC was within time.

On the above view, the paynment to the decree hol der having
already been nade as far back as Cctober, 1974, the only
direction which renmains to be givenis for refund of the
sale price to the auction purchaser in view of the judgnent
debtor’s application under Rule 89 being all owed. By an
order dated 26.3.1979 nodified by an order dated 29.10. 1980,
the appellant was directed by this Court to deposit in all a
sum of Rs. 20,000 which was to be kept in fixed deposit in
any nationalised bank. It is stated that the order has been
conplied with, and the deposit has been nade, and in
addition a sum of Rs. 2,000 has been deposited by the
appel | ant as security..
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In the view we have taken in this matter, the entire deposit
so made by the appellant under the direction of this court,
together with the accretions thereto in the nature of
interest, have to be refunded to the appellant. We direct
accordingly. W also direct that the amount of Rs. 76, 000,
deposited by the auction purchaser as the sale price in the
executing Court, together with the accretions thereto, in
the nature of interest, be paid to the auction purchaser
In addition, the auction purchaser win also be paid a sum
equal to 5% of the sale price anpbunting to Rs. 3,800,
already in deposit in the executing Court, together wth
accretions thereto, if any, by way of interest.

Consequently the appeal i's allowed in the above manner. In
the circunstances of the case, no order as to costs.
S. K.

Appeal al | owed.
906




