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ACT:

State Bank of India (Oficers and Assistants) Service
Rul es-Rul e 49(f) read with rule 50-Scope of -Whether require
due conpliance wth principles of natural justice-Rule
whet her statutory-No opinion expressed.

Statutory Bank enployee-Associated with the  inquiry-
Materials gathered at his back shown-Di'd not ask for cross-
exam nati on- Asked for personal hearing-Personal | hearing
gi ven- Enpl oyee di snmi ssed-Wether rules of natural | justice
vi ol at ed.

HEADNOTE

On the basis of a conplaint made agai nst the appel | ant,
a Branch Manager of the first respondent Bank, “the Head
Ofice of the Bank ordered a prelimnary inquiry and after
considering the report of the prelimnary inquiry directed
one of its officers to carry out investigation -under the
rul es governing the service of the officers of the Bank. The
I nvestigating officer conducted the investigation and also
franmed charges against the appellant. The Investigating
officer held that the appellant had committed certain
irregularities wilfully, violated the established practices
and defied the Bank’s instructions. On the basis of the
report of the Investigating officer the appellant was served
with a charge-sheet. The charge against the appellant was
that he had acted in violation of procedure of the Bank, he
had di sregarded al | saf eguar ds in sancti oni ng the
overdrafts, encashing bills and his conduct had exposed the
bank to grave risks and that he had flagrantly violated the
bank rules and instructions with a viewto cover up attenpts
to m sappropriate bank’s noney after defraudi ng the bank. In
his reply to the charge-sheet the appellant did not ask for
any opportunity to |lead evidence in support of his defence
and for cross-exam nation of any of the officers in respect
of the matters stated against him The appellant nerely
asked for a personal hearing which was granted to him The
Local Board of the Bank, after considering all the rel evant
docunents submitted to it, resolved that the appellant be
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di sm ssed, Thereafter the appellant was served notice to
show cause why he should not be disnissed fromservice in
terns of rule 49(f) of the State Bank of India (Oficers and
Assistants) Service Rules. In his reply the appellant stated
inter alia that the inquiry was in violation of the
principles of natural justice. The Executive Committee of
the Central Board of the Bank after going through all the
necessary papers submitted to it, directed that the
appel | ant be di snmissed fromservice. On being dismssed, the
appel  ant chal | enged his disnmissal in the H gh Court
al l eging contravention of the rules. The High Court
di sm ssed the

185

wit application on the ground that the rules had no
statutory effect. Hence this appeal by special |eave. The
appel | ant contended that the inpugned order should be struck
down as havi ng been passed in violation of the principles of
natural justice.” He submtted that rule 50 of the Rules
i nplied reasonabl e opportunity which required that materials
agai nst . a person shoul d not be gathered behind his back and
he shoul d  be given an opportunity  to cross-examne, if
necessary, the persons who had supplied the materials or
gi ven evidence against him and since in his case the
materials against himwere gathered in  his absence and he
was not allowed to cross-exam ne the witnesses, and that
evi dence against himwas not recorded in his presence, the
requi rements of rule 50 had not- been fulfilled. The
appel l ant also submitted that no loss or danage had been
caused to the Bank and that the final order did not contain
the reasons.

Di sm ssing the appeal,

HELD: Referring to rule 49(f) and subrules (1), (2)
and (3) of rule 50 of the State Bank of India (officers and
Assistants) Service Rules, in the-instant case the rel evant
rul es have been conplied with. Even if the rules are read as
requiring due conpliance with. the  principles of natura
justice or even if such basis principles of natural justice
were taken as inplied in any case there has’ been no
violation of the principles of natural justicein respect
of the inmpugned order. [200 G H

Al actions against a party which involve  penal _or
adverse consequences must  be in accordance wth the
principles of natural justice but whether any particular
principles of natural justice would be applicable to a
particular situation or the question whether there has been
any infraction of the application of that principle, has to
be judged, in the 1light of facts and circunstances of each
particul ar case. The basic requirenent is that their must be
fair play in action and the decision nust be arrived at ' in a
just and objective manner with regard to the rel evance of
the materials and reasons. The rules of natural justice are
flexible and cannot be put on rigid fornula. |In order to
sustain a conplaint of violation of principles of natura
justice on the ground of absence of opportunity of cross-
exam nation, it has to be established that prejudice has
been caused to the appellant by the procedure foll owed. [206
H, 207 A-C

Nei t her cross-examnation nor the opportunity to |ead
evidence by the delinquent is an integral part of all quas
judicial adjudications. [207 H|

J. R Lucas-"On Justice" (page 86) and Wade 'On
Admi nistrative Law 5th Edition at pages 472-475, referred
to.

In respect of an order involving adverse or pena
consequences against an officer or an enployee of statutory
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corporations, there nust be an investigation into the
charges consistent with the requirenents of the situation in
accordance with the principles of natural justice as far as
these were applicable to a particular situation. So whether
a particular principle of natural justice has been violated
or not has to be judged in the background of the nature of
186

the charges, the nature of the investigation conducted in
the background of any statutory or rel evant rul es governing
such enquiries. [200 H, 201 A-B]

In the instant case the infraction of the natura
justice conplained of was that the appellant was not given
opportunity to rebut the nmaterials gathered in his absence.
The appel | ant was associ at ed with t he prelimnary
investigation that was conducted against him He does not
deny or dispute. that. Information and materials undoubtedly
were gathered not - in his presence but whatever information
was there and gathered nanely, the versions of the persons,
the particular entries which required exam nati on were shown
to him  'Hewas conveyed the information given and his
expl anation was asked for. He ~parti ci pated in that
investigation. He gave his ~explanation but he did not
di spute any of the facts nor did he ask for any opportunity
to call any evidence to rebut these facts. He did ask for a
personal hearing and “he was given such opportunity of
personal hearing. H's explanations were duly recorded. He
does not allege that his version has been inproperly
recorded nor did he' question the veracity of the w tnesses
or the entries or the letters or docurments shown to hi mupon
whi ch the charges were  framed and upon which he was found
guilty. Indeed he was really consulted at every  stage of
prelimnary investigation upon which the charges were based
and upon which the proposed action against him has been
taken. In that view of the matter, it cannot be said that in
conducting the enquiry or framng of the charges or arriving
at the decision, the authorities concerned have acted in
violation of the principles of natural justice nerely
because the evidence was not recorded in his presence or
that the materials, the gist of which was comruni cated to
him were not gathered in his presence. [201 B; 202 H, 203
A-E|

In the instant case the charge against the appellant
was that he had so conducted hinself which exposed the Bank
to grave risk and for which his explanation was not
accepted, after considering his explanation, and after
personal hearing reasonably an opinion my be forned that
hi s conduct was such that defraudi ng of the Bank m ght have
been caused. These were the charges against himand these
are the charges wupon which he was accused. . Therefore,

whet her actual |oss or danage had been caused or not, is
imaterial. [204 C D
In the viewof the natter being taken, it 'is not

necessary to express any opinion on the question whether
these rules under which the enquiry was conducted were
statutory rules or not and as such whether the appellant has
any statutory renedy against the orders. [204 E]

In the instant case though reasons have not been
expressly stated, these reasons are inplicit namely, the
nature of the charges, the explanation offered and the reply
of the appellant to the show cause notice. These appear from
a fair reading of the order inmpugned in this case. It,
further, appears that there was consideration of those facts
and the decision was arrived at after consideration of those
reasons. [200 D E]

Phul bari Tea Estate v. Its Wirknen, A l.R 1959 S.C. p.
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1111; Khem Chand v. The Union of India and Os., [1959]
S.C.R p. 1080; Jankinath Sarangi v.

187

State of Orissa, [1969] 3 S.C.R 392; Union of India & Anr.
v. P. K Roy & Os., [1968] 2 S.C R p. 186; Channabasappa
Basappa Happali v. State of Mysore, [1971] 2 S.C.R p. 645;
Si enens Engi neering & Manufacturing Co. of India v. Union of
India & Anr., [1976] Supp., S.C.R p. 489; Union of India v.
H C Coel, [1964] 4 S.C. R p. 718 and The Barium Cheni cal s
Ltd. & Anr. v. The Conpany Law Board & O's., [1966] Supp

S.CR p. 311, referred to.

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 1135 of
1978.

Fromthe Judgnment and Order dated the 2nd February,
1978 of the H gh Court of Allahabad in Cvil Msc. Wit No.
1724 of  1976.

R K Garg and Pramod Swaroop with him for the
Appel | ant .

P.R Midul, OC Mathur, S. Sukumaran, Mss. Meera
Mat hur for Ms. J.B. Dadachanji & Co. for the Respondents.

S.S. Sharma for State Bank of India.

The Judgrment of the Court was delivered by

SABYASACHI  MUKHARJI , J. Shri K. L.Tri pat hi, t he
appel | ant herein joined the State Bank of India in 1955. At
the relevant tine, he was working as Branch Manager, State
Bank of India, Deoria:

Certain conplaints were received about his conduct from
CGor akhpur Branch Manager, Shri R S. Kapoor,  Staff Oficer
Gade |1, who reported to the Head Ofice on 5th My, 1974
that, from the information given-to him by sone nenbers of
the staff of Deoria Branch, nanely, Shri MR Sharm, Head
Clerk, MS. G@upta, Field Oficer and fromother enquiries
made by himhe found that the (bills negotiated by the
CGor akhpur Branch under a Revolving Letter of Credit No. 20/1
dated 21st March, 1974 established by the Deoria Branch on
CGor akhpur Branch for Rs. 2 lakhs at -a time subject to
maxi mum of Rs. 17 | akh had remai ned unpaid to the extent of
Rs. 12 lakhs and that the openers of the Letter of Credit,
M s Janmuna Prasad Munni Lal Jaiswal, Deoria were unable to
neet their obligations. In the sane letter, he also inforned
that Deoria Branch had opened another Revolving Letter of
Credit No. 20/2 dated 3rd April, 1974 for Rs. 50,000 per day
subject to a maximum of Rs. 10 |akhs and that because the
cl auses of the credit had not
188
been drawn properly, the bills were not negoti ated
t hereunder by his Branch, and were instead, ~ sent on
collection basis. Certain other allegations giving the
particulars of the bills and records were nentioned. In
those circunstances, the head office ordered a prelimnary
enquiry which was conducted by Shri R P. Srivastava, Staff
Oficer, Gade Il and having considered his report, the head
office directed Shri B.D. Sharnma, Chief Minager to carry out
i nvestigation under the rules governing the services of the
of ficers of the State Bank

Shri Sharma conducted the investigation between 9th
June to 23rd June, 1974 and in the course of the
i nvestigation, he visited Deoria and Gorakhpur. On 9th
Sept enber, 1974, charges were franmed. The infornmation Shr
Sharma could gather was that Ms Januna Prasad Mni La
Jaiswal, Station Road, Deoria was a sole proprietorship
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concern with Shri  Jamuna Prasad Jaiswal as the sole
proprietor. Their business was to deal in scrap iron which
they purchased from Sugar MIIls around Deoria and from ot her
sources. The firm maintained a current account only with an
average bal ance of Rs. 10,000. There was no opinion report
on record wth the Branch. It appeared that the firm had no
experience in oil business. Shri Sharma enquired from M.
Tripathi. Fromthe report of Shri Sharnm, it appears that in
respect of all relevant entries upon which he has based his
concl usi on, he asked Shri Tripathi after giving himthe gist
of the relevant materials gathered fromother persons in the
absence of the appellant and asked his pinion or explanation
in respect of those. W have exanmined the report of Shri
Sharma and find that at all stages in respect of all the
matters nentioned in the report the appellant was associ at ed
with the prelinminary investigation and his versions or
expl anati ons were sought for and recorded.

Itis significant that in respect of charge (ii)-
Letters of Credit No. 20/1 dated 21st March, 1974 and No.
20/ 2 dated” 3rd  March, 1974, the petitioner stated as
foll ows: -

"That the Revolving Letter of Credit No. 20/1
dated the 21st March, 1974 for a sum not exceedi ng Rs.

2 lakhs "at a  time" subject to a maximumof Rs. 17

| akhs was established by ne after obtaining the

perm ssion of the Regional Manager over tel ephone. The
other Letter ' of Credit No. 20/2 -dated the 3rd April

1974 for a sum not exceeding Rs. 50,000/- "per day"

subj ect to a maximum of Rs. 10 | akhs was established in

good faith which was
189

within my power. In so far as conpilation of ‘a regul ar

opinion report on the firmis concerned, | may subnit

that the required particulars had al ready been
col l ected by the Branch Head Cashier and before issuing
the aforesaid Letters of. Credit, | had made ny own
assessnent of the firms credit-worthiness neans and
their ability to nmeet their commitnents in thi's regard.

In this connection, | remenber to have informed

Shri B. D. Sharma, the Investigating Oficer that the

words "per day" instead of "at a tinme" were substituted

at the instance of Shri A K. Chatterjee, Manager, S.

I. B. Division. Gorakhpur Branch at the material tine

which | reiterate. It was not nmny intention to issue

clean letter of credit and to this end | used the words

"acconpani ed by once wused and wunidentified plant

lubricating oil in 200 liters each drunf. | regret the

these words were not properly placed in the Letters of

Credit. Both the typists attached to the Branch were on

deputation at the material time with the result that

formal sanction of the controlling authority  was not
obtained. On ny part | was also awfully busy in

i nspection of Agricultural |oans, other important

duties, mobilisation of deposits and | had absolutely

little time at nmy disposal, towards correspondence. |In
these transactions | had always in mnd to pronote the

Bank’s business interest. | had never intended to

jeopardi se the Bank’s interest at any tinme."

He admitted that amount of Draft No. BS001560 dated
12th January, 1974 for Rs. 75,000 was not credited to
“"Margin on Docunentary Credits Account" before issuing the
Letters of Credit. He however stated that nargin anount of
Rs. 75,000 was lying with the Bank as security by nmeans of a
draft and the Bank’s interests were not jeopardised and were
fully protected to that extent. The draft was, however, not
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duly discharged. He admtted that there was delay in
retiring of bills but he gave certain explanation to the
show cause notice

So far as dates of paynment of bills No. 30, 35 and 36,

he gave his expl anation

190

So far as another natter-telegrans relating to the

advi sing negotiation of bills wunder Letter of Credit No.
20/ 1 dated 21st March, 1974, the appellant stated, inter
alia, as follows:-

"A representative of F. C. 1., Gorakhpur came to
Deoria on the 11th April, 1974 and handed over
Gor akhpur Branch S..'C. No. 774 to 778 along with a D
O letter from Shri Mheshwari, Dy. Finance Manager, F.
C. I. wtha request to arrange for quick paynent of
the aforesaid bills as they were in urgent need of
nmoney. Wth a viewto render hel pful service to val ued
constituent- like F. C I.. a Government of India
undert aking, the paynent advice dated the 11th April
1974 in respect of S. C Nos. 774 to 778 was signhed by
me before the bills were paid as | was to |eave ny
office for inspection. I'n this connection, | invite
your kind attention to the fact that Shri S. N Singh
was only an Acting Accountant and his nane appeared in
the Oficers Gade | colum of the Oficers list of the
Crcle. As such | was particular  about signing inter
of fice advices of heavy anounts to avoid their being
di s-honoured by the branch on which they were drawn.

The firm s account showed a credit  balance of
approximately Rs. 1,02,000 and | had <called the
proprietor of the firm on that day for depositing
sufficient funds in their account so that the bills
could be retired by debit to firnm s account and it was
on his assurance that the paynent advice was signed by
me in good faith and ‘handed over to Shri S S
Srivastava, Oficer Gade Il for delivery to the
Corporation’s representative’ only when the /required
transactions had been put ‘through in the books of the
Branch. On the 11th April, | returned late in the night
frominspection and got the news of tragic death of ny
grand nmother at ny village in Ghazipur District."
Thereafter he stated that he was mentally disturbed and

he left for the village and in conclusion stated as follows
in respect of this:-

191

"However, | amsorry for the fact that the ful
details of the above transaction were not advised to
Head

Ofice in time. | sincerely regret for this
circunstantial omission on ny part and assure, Sir
that there was hardly any motive or fraudul ent
intention behind it."

In the end he did not deny the factual basis stated to

himas nentioned in the report of Shri Sharma or challenge
the veracity or the correctness of any of these facts or the
materials nentioned in the report of Shri Sharna. He stated
in his reply to the second show cause notice on these points
as follows: -

"It would be clear that whatever was done by nme in
these transactions was done in good faith and to
pronote the i nterest of the Bank. There was a
conspiracy against nme that | had indulged in fraudul ent
transactions and attenpted to misappropriate Bank’'s
noney are baseless. | never intended to jeopardise the
Bank’s interest. My integrity and bonafi des have al ways
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Shri

192

193

been above board during nmy service of about 20 years in
t he Bank."

It is

material to record the conclusions reached by

Sharma by his investigation upon the basis of which the
appel | ant was charge-sheeted. These were as foll ows: -

"Considering all circunstances of the case, | am

of the viewthat Shri Tripathi is responsible for the
following irregularities:-

(1)

(2)

(3)

(4)

(5)

(6)

(7

(8)

(9)

(10)

The opinion on Ms Januna Prasad Minnilal Jai swal
a sole proprietorship concern, has been furnished
to FCI in an out-of the way manner, is not based
on any reliable records of the Branch and contai ns
conm trents far beyond the discretionary powers of
the Deoria Manager.

The two clean letters of <credit-one for Rs.
17,00,000 and the other for Rs. 10,00,000 opened
on Gorakhpur Branch wer e f or beyond hi s
di scretionary powers and no proper approva
therefor had been obtained fromthe appropriate
aut hority.

Al 'though the letters of credit far exceeding his
di scretionary ~ powers were established-Viz-Nos.
20/ 1

and 20/ 2/ dated the 21st March and 3rd April, 1974
respectively t hese wer e reported to t he
controlling authority in a  perfunctory manner on
the 6th ‘May and 7th May, i.e., after the position
had al ready come to their know edge.

DDs. for 6 lacs, negotiated by Gorakhpur Branch
and bearing their LBCS Nos. 31, 32and 33 were
renoved fromthe dak and retained by Shri Tripath

in his personal custody wthout entering themin
the Bank’s books. These were subsequently found in
his safe.

The lists of bills aggregating Rs. 6,01, 204.50
relating to Gorakhpur Branch LBCS. No. 31, 32 and
33 (vide item5 above), after having been entered
in the schedule No. 8 Book and after ‘havi ng been
referred to jointly.

The terms and conditions of letter of credit No.
20/1 dated 21.3.1974 were changed wi t-hout
conplying with the required formalities.

The lists of bills aggregating Rs. 6,01, 204.50
relating to Gorakhpur Branch LBCs. Nos. 31, 32 and
33 (vide itemMNo. 5 above) after having been
entered in the Schedule 8 Book and after having
been referred to jointly by Shri S.S.| Srivastava,
Oficer GGade 11 and Shri S.N.  Singh, Branch
Accountant, in the presence of Shri MS. Qupta,
Field Oficer disappeared while the books was in
Shri Tripathi’s custody.

The Gorakhpur Branch Manager was advised 'by him
that Gorakhpur Branch LBC No. 30 had been paid on
20. 3. 1974 whereas it was actually paid on 2.4.1974
and that the Branch’s LBCs No. 34, 35 and 36 had
been paid on 9.4.1974, whereas these had not been
paid at all.

Al t hough a nunber of bills negotiated by Gorakhpur
Branch under the letter of «credit had been
outstanding no efforts were nmade by Shri Tripath

for recovering the Bank’s dues.

Tel egranms from Gorakhpur Branch advising Deoria
Branch of the negotiations done under the letter
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of credit were received at the Branch but were not
attended to al though huge suns were invol ved.

(11) The letter of credit No. 20/2 was opened by himon
3.4.1974 irrespective of the fact that a large sum
of nmoney was al ready due fromthe drawees who were
unable to pay pronptly.

(12) Five SCS, aggregating Rs. 2.5 lacs received from
CGor akhpur Branch bearing their S. No. 774 to 778
for collection were paid on 11.4.1974 by debit to
| Bl Account instead of the drawee’s account.

(13) The plea that since he (Shri Tripathi) was going
out for inspection on 11.4.1974 and so was in
hurry, he signed the S.C. paynment advice of bhills
referred to initem No. 12, above in order to
avoid inconvenience to Shri Ranji Singh, FC
representative is not supported by circunstantia

evi dence.” | am satisfied from the evidences
avail abl e that he did not go out on an inspection
at 10.15 a.m that he was in the office till late

afternoon and that the inspection plea put up by
hi mis an after thought.

(14) The bills received for collection from Gorakhpur
Branch were not entered in Branch Books in the
normal manner ~on receipt but were detained and
entered at |ater dates suiting circunstances.

I, therefore hold that Shri Tripathi was committed
the above irregularities wlfully, violating the

est abl i shed practices and defying - the Bank’ s

instructions and had done so with the notive of hel ping

unaut horisedly Ms - Januna Prasad Munnilal Jaiswal who
were otherwise not in a position to handle fromtheir
own resources, transactions involving a turnover of Rs.

27 lacs within the limted period nentioned in the

letters of credit."

Thereafter on this basis, ~on 19th June, 1975, the
appel l ant was issued a show cause notice. In the said show
cause notice, the appellant was communicated of three
charges. These charges were nainly
194
based on the report of Shri Sharma as menti oned herei nbefore
First charge was furnishing of opinion report to the
Fertilizer Corporation of India in an unauthorised manner
Second charge was about the appellant’s conduct in _opening
two clean revolving Letters of credit Nos. 20/1 dated 21st
March, 1974 and the other 20/2 dated 3rd April, 1974. The
third charge was about irregularities in respect of the
opening of Letters of Credit and paynent of bills negotiated
thereunder. Sufficient particulars of these charges were
nmentioned and these appear in the charge-sheet which we need
not set out in extenso. The appellant was charged as
foll ows: -

"(a) had acted in a manner highly prejudicial to the

Bank’ s interest;

(b) had exposed the Bank’s interest to serious risk;

(c) had attenpted to defraud the Bank which act  on
your part casts serious aspersions on your
integrity and bonafides; and

(d) had wilfully and knowingly furnished incorrect
particul ars, conceal ed/ wi t hhel d
i nformation/particulars to/from Gorakhpur Branch
(negotiating Branch)/controlling authority and
flagrantly violated Bank's rules and instructions
with a view to cover up your attenpts to
m sappropriate Bank’s noney and/or to defraud the
Bank.
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It is thus evident that as the Branch Manager you had
failed mserably to safeguard the Bank's interest; on the
contrary, you had wilfully/know ngly conmitted gr oss
irregularities in the opening of the aforesaid Letters of
Credit and paynent of bills drawn thereunder and attenpted
to defraud the Bank. Your actions, which have seriously
jeopardi sed the Bank’s interests and exposed the Bank to
grave financial risks, cast grave doubts on your integrity
and bonafides. It is, therefore, proposed to proceed agai nst
you in terns of Rule 49 read with Rule 50 of the State Bank
of India (Oficers & Assistants) Service Rules. You are,
therefore, required to submt to us your witten statenent
in defence in terns of Rule 50 (2) ibid in respect of the
aforesaid charges within 15 days of the receipt hereof;
also, if you so desire, you may apply for a hearing in
person with the undersigned. - Please note that in the event
of your failure
195
to submt the reply wthin this period, it wll be
under st ood that you have no defence to offer."

In his reply dated 5th Novenber, 1975, the appellant
had dealt with the different allegations nentioned in the
charge-sheet. So far as the first charge was concerned
regardi ng issuance of ~opinion report. fixing estimtes
arbitrarily and giving over-estimates as nentioned in the
charge-sheet, the appellant admtted the facts but stated
that it was done @ out of ignorance and he further stated
"this was, however, done by ne out of enthusiasn.

Regardi ng Charge  (ii), what he had stated has been set
out herei nbefore.

It may be nentioned that regarding Charge nunber (ii),
his reply was that the words whi ch ought to have been there
"accompani ed by once used and unidentified plant |ubricating
oil in 200 litres each drum which were safeguard for
encashnents pursuant to the letters of «credit, were
i mportant and significant. He accepted that those words were
not properly placed in the letters of «credit. As would
appear fromthe report of Shri Sharma that the appellant had
adnmtted that he had changed the words "at a tinme" and had
used the words 'per day’ . The appellant’s defence was that
he nmeant the sane thing.

In respect of these charges, he adnitted the facts and
used expressions like these "I  regret that due to
i nadvertence-was not credited".

Anot her expl anation was that he was ~awfully busy in
i nspection of agricultural |oans. Another charge was that he
did not ensure pronpt paynment of the bill on receipt. He
admtted in his reply that this was so but stated that the
Gor akhpur branch "created conplications and he was put to
harassnent". He adnmitted that the furnished in respect of
charge (iii) (d) in the show cause notice, “incorrect
particul ars regardi ng payment of bills negotiated but stated
that he was regretting these things.

Anot her explanation for these nmatters was that he had
to leave office frequently and early during the day for
i nspection. He admitted in reply to charge (iii) (e) that he
used to receive covers and
196
passed these on to Shri Srivastava. |In respect of charge
(iii) (f)-Telegraphic advices from Gorakhpur branch for
negotiations of bills his reply was that he had not attended
to these and amobunt was not recovered. But his explanation
was that it was handl ed by the branch accountant and it was
not possible or necessary for him because of his pre-
occupation to attend to these tel egrans personally.
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In spite of making allegations against some officers,
he did not ask to cross-examne any of these officers in
respect of the matters stated against him He nerely asked
for personal hearing. He wanted an opportunity to expose the
conspiracy. It may be stated, however, that the appell ant
was given a personal hearing. Even in respect of the matters
of conspiracy, he did not ask any opportunity to cross-
examne the officials. The appellant did not ask for any
opportunity in the reply to |l ead evidence in support of his
defence. He adnitted, however, in his reply that the facts
he was stating had already been explained to Shri Sharma
during his prelimnary investigation

Thereafter on 1st May, 1976, the appellant received a
letter fromthe Chief General Manager intinmating to himthat
in accordance with the  independent investigation conducted
under Rule 50(1) of “the State Bank of India (Oficers &
Assi stants) Service Rules governing the appellant’s service
in the Bank, the statement of charges served dated 19th
June, 1975 and the appellant’s reply thereto dated 5th
Novenber, 1975 were submitted to the Local Board at its
neeting held on the 28th April, 1976 and it was resolved
that the appellant be disnmissed fromthe service in terns of
Rule 49 (f) of the aforesaid service rules. Thereafter the
appellant by the said rule was required to submt his
witten statenent /showing cause why the penalty proposed
shoul d not be inposed upon the appellant. The appellant was
further inforned that if no reply was received, the State
Bank of India' s authority wll presunme that the appellant
had no subm ssions to make. Along with the said letter, a
copy of the statenent of charges and a copy of the report of
the Investigating Oficer who investigated, consisting of
investigation in respect of each of the allegations and the
appel l ant’ s explanations to the allegations during the tine
of the prelimnary investigation and the facts and naterials
gathered during the prelimnary  investigation in which the
appel l ant partici pated as mentioned t herei nbefore was sent.
197

The appellant on 18th June, 1976 submitted'a reply.
These have been set out in pages 107 to 129 (of the Paper
Book) - Annexure 4 to the affidavit of Shri K P. Rau filed in
these proceedings. Apart from the detailed reply which had
al ready been submitted by the appellant, —a reading of the
expl anation submitted by the appellant made it clear
according to the appellant that none of the charges coul d be
nmade the basis of any disciplinary action specially action
of dismissal. He referred to his excellent record from 1967
to 1973 in which he stated that the entry of appellant’s
performance was ’'excellent’ in 1970; that he was an asset to
the institution. He further stated that even if there was
sone technical fault on account of certain interpretation of
rules mentioned in the report, the appellant had sought
gui dance of the Field Oficer and further subnitted that on
account of technical m stake where the Bank has not suffered
any nonetary |oss or any other type of loss and in view of
his long service for nore than 20 years during which the
appel lant’s service as Oficer Gade | was excellent, no
action could or should be taken against the appellant.

He further stated that the facts and circunstances
reveal ed that the enquiry was in violation of the principles
of natural justice and he nentioned the statements agai nst
himwere alleged to have been recorded during the course of
enquiry but while recording those statenents the appell ant
was never inforned nor any statenent was taken in presence
of the appellant. The statenments were not signed in his
presence. Thereafter he made allegations of bias of certain
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officers. The appellant further stated that so far as the
report of the enquiry officer regarding the opinion report
of the firm Ms Januna Prasad Jaiswal was concerned, the
appel l ant had not committed any breach of the rules as he
had obtained perm ssion on telephone from the conpetent
authority and this fact was brought to the notice of the
enquiry officer during the investigation. He al so nentioned
that the fact that trunk call was booked appears fromthe
register. He stated that he was not guilty of the charges.
The main grievance was that the enquiry officer only took
the statement of the appellant and none of the statenments on
which reliance was placed was recorded in the presence of
the appellant. The appellant prayed that the penalty
proposed may not be inposed. H's explanation along wth
other necessary papers was forwarded to the Executive
Committee of the Central Board and the Central Board in its
nmeeting duly considered the sane and directed that the
appel | ant be di sm ssed fromthe
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Bank’ s service with i nmedi ate effect. The appellant was duly
comuni cated to the said effect on 19th Cctober, 1976.

On 4th Novenber, 1976, Wit application under Article
226 was filed by the appellant in the Allahabad H gh Court
all eging contravention of the State Bank of India (Oficers
and Assistants) Service Rules and on 2nd February, 1978, the
Al | ahabad Hi gh Court by its judgnent held that the rules had
no statutory effect and as such, the wit application was
di sm ssed. The appellant, being the petitioner therein, has
now come up by special |eave to this Court under Article 136
of the Constitution. It appears that the main controversy
before the Allahabad High Court was whether Rule 50 of the
aforesaid rules in force at the relevant tine ‘has been
conplied with or not. On behalf of the State Bank of India,
it was urged that the said rules not ~having been framed
under the State Bank of India Act, these had no statutory
force and as such the appellant -could not enforce any
statutory right. In that ’'light, the application 'under
Article 226 of the Constitution was held not to be
mai nt ai nabl e.

The points for consideration urged before us in this
appeal were mainly:-

(i) that in conducting the enquiry resulting in the
dism ssal of the appellant, the principles of
natural justice had been vi ol ated and t he
appel l ant was not given a fair- opportunity to
def end hi nsel f;

(ii) whether Rule 50 of the said rules as preval ent
prior to 25.7.1970 had been conplied with or not;

(iii)whether the procedure envisaged under Rule 50
contai ned requirenent of due conpliance with the
principles of natural justice.

In this connection it nay be nentioned that if the
rules were not statutory but nerely contract between the
parties, one of the points urged before us was that can a
party contract on a basis different fromthe principles of
natural justice ? It may be nmentioned further that the said
rules came into effect from 1st January, 1958 and the
appel l ant had signed the agreement in accordance with rul es
on the 9th June, 1974.

199

In dealing with the points in controversy at this stage
it my be relevant to refer to the relevant rules. Rule 49
(f) which dealt with the enpl oyee who committed any breach
of the rules and regulations of the Bank, or displayed
negl i gence, inefficiency or indolence or who know ngly did
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anything detrinmental to the interests of the Bank or in
conflict with its instructions or conmitted any breach of
discipline or was guilty of any other acts of m sconduct
woul d be liable for the penalty of, inter alia, dismssal

Sub-rule (1) of Rule 50 of the said rules nentioned
above postulates that the Mnaging Director, if he is
satisfied that there was a prima facie case for proceeding
agai nst an enployee, may investigate the case hinself or
appoint any other investigating officer and submt an
i ndependent report in witing. Sub-rule (2) of Rule 50
envi sages that brief statement of the charges together with
the grounds on which the charges are based should be
conmuni cated in witing to the enpl oyee. The enpl oyee shoul d
be required to submit a witten statenment in defence and
given an opportunity to be heard in person if desired by
him and he shall al so be given facilities for access to the
records of the Bank for the purpose of preparing his witten
statenment. The Managing Director for the reasons to be
recorded in writing, may refuse such access if in his
opi nion . such records were not strictly relevant or it was
not desirable in the interests of the Bank to allow such
access.

Thereafter sub-rule (3) envisages that the report of
the officer who investigated the case together wth the
enpl oyee’ s statenent and a further report in witing by the
Managi ng Director or the Secretary and Treasurer, indicating
the charge or charges against the enployees shall be laid
for consideration,  in the case of -anenpl oyee serving in or
under Central Ofice, before the Executive Comrittee and in
the case of an enployee serving ina Circle, before the
Local Board. The Executive Commttee or the Local Board as
the case may be shall nake such order as they consider in
the circunmstance fit and proper but if they consider it fit
for inposing a penalty nmentioned in clause (e) or clause (f)

of rule 49, the enpl oyee shall ~be given a further
opportunity to state in witing by a specified date why such
penalty shall not be inposed. "For this purpose the charge

or charges against himtogether with a copy of the report of
the officer who investigated the case and specific penalty
proposed to be inmposed shall be communi cated to him by the
Managi ng Director or the Secretary and Treasurer, as the

case may be". If the enpl oyee gives
200
areply, that reply will be taken into consideration and the

Executive Committee wll convey its decisionin witing to
the enpl oyee concerned. This rule, it may be menti oned, has
been altered wth effect from25th July, 1975 W are,
however, not concerned with the said anmended rul e.

The rmain argunent of M. Garg, counsel for/ the
appel lant, was that the requirenents of Rule 50 of the
aforesaid rules have not been conplied wth. He'subnitted
that the materials against the appellant were gathered in
his absence and he was not allowed to cross-examne the
wi t nesses, and that evidence against himwas not recorded in
his presence. He urged that only an opportunity to show
cause, after he had replied the charges against hi mwhich
were based on materials gathered behind himfor inposition
of penalty, was given. He subnmitted that reasonable
opportunity under the rules required that material s agai nst
a person should not be gathered behind his back and he
should be given an opportunity to cross-examne, if
necessary, the persons who had supplied the materials or
given evidence against him He further submitted that the
del i nquent officer should also be given an opportunity to
rebut such evidence. M. Garg subnmitted that infraction of
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this procedure under the rules will nmake the investigation
bad as basic fundanental requirenent of an opportunity was
inplied in the rule. The inpugned order should be struck
down as havi ng been passed in violation of the principles of
natural justice.

We are of the opinion that M. Garg is right that the
rules of natural justice as we have set out hereinbefore
inmplied an opportunity to the delinquent officer to give
evidence in respect of the charges or to deny the charges
against him Secondly, he submitted that even if the rules
had no statutory force and even if the party had bound
hinself by the contract, as he had accepted the Staff Rule,
there cannot be any contract with a Statutory Corporation
which is violative of the principles of natural justice in
matters of donestic enquiry involving term nation of service
of an enployee. We are in agreement wth the basic
subm ssion of M. Garg in this respect, but we find that the
rel evant rul es which we have set out hereinbefore have been
conplied with~even'if the rules are read that requirenents
of natural justice were inplied in the said rules or even if
such basic principles of natural justice were inplied, there
has been no violation of the principles of natural justice
in respect of the order passed in this case. In respect of
an order involving adverse or penal consequences agai nst an
of ficer or an enpl oyee of Statutory Corporations
201
like the State Bank of India, there nust be an investigation
into the charges consistent wth the requirenents of the
situation in accordance wth the principles of natura
justice as far as these were applicable to a particular
situation. So whether a particular principle of natura
justice has been violated or not hasto be judged in the
background of the nature of charges, the nature of the
i nvestigation conducted in the background of any statutory
or relevant rul es governing such enquiries. Here the
infraction of the natural justice conplained of was that he
was not given an opportunity to rebut the materials gathered
in his absence. As has been observed in "On Justice" by J.
R Lucas, the principles of natural justice basically, if we
may say so, emanate fromthe actual phrase "audi alteram
partenmi which was first formulated by St. Augustine (De
Duabus Ani mabus, XV, 22, J. P. Mgne, PL. 42, 110).

In dealing wth particular situation we nust formul ate
the actual principles to be applied in a particular
situation. Hence it may be illustrated as J. R Lucas-"On
Justice" (page 86) has done it, thus:-

"Hence when we are judging deeds, and may find
that a nman did wong there is a requirenent of logic
that we should allow the putative agent to correct
msinterpretations or disavow the intention inputed to
himor otherw se, disown the action. God needed to ask
Adam ' Hast thou eaten of the tree whereof | conmanded
thee that thou shouldest not eat ?' because it was
essential that Adam should not be blamed or punished
unl ess he had done exactly that deed. If the serpent
had planted the evidence, or if he had beguiled Adam
into eating it under the misapprehension that it cane
from another, non-forbidden tree, then Adam had not
sinned and should not have been expelled from Eden
Only if the accused admits the charge, or, faced with
the accusati on, cannot expl ain his behavi our
convincingly in any other way, are we logically
entitled to conclude that he did indeed do it."

Wade ' On Adninistrative Law , 5th Edition at pages 472-
475 has observed that it is not possible to lay down rigid
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rules as to when the principles of natural justice are to
apply: nor as to their scope and extent. Everything depends
on the subject-natter, the

202

application of principles of natural justice, resting as it
does upon statutory inplication, must  al ways be in
conformity with the schene of the Act and with the subject-
matter of the case. |In the application of the concept of
fair play there nust be real flexibility. There nust al so
have been sone real prejudice to the conplainant; there is
no such thing as a nmerely technical infringement of natura
justice. The requirenments of natural justice nmust depend on
the facts and the circunstances of the case, the nature of
the inquiry, the rules .under which the tribunal is acting,
the subject-matter to be dealt with, and so forth.

The basi c concept is fair pl ay in action
adm ni strative, judicial or quasi-judicial. The concept fair
play in action nust depend upon the particular lis, if there
be any, between the parties. If the credibility of a person
who has ‘testified or given sone information is in doubt, or
if the version or the statenment of the person who has
testified, is, in dispute, right of cross-exam nation nust
inevitably form part of fair play in action but where there
is no lis regarding the facts but certain explanation of the
circunstances there is no requirenent of cross-examn nation
to be fulfilled to justify fair play in action. Wen on the
guestion of facts there was no dispute, no real prejudice
has been caused to a party aggrieved by an order, by absence
of any formal opportunity of cross-exam nation per se does
not invalidate or vitiate the decision arrived at fairly.
This is nore so when the party against ~whom-an order has
been passed does not dispute the facts and does not demand
to test the veracity of the version or the credibility of
the statenent.

The party who does not want to controvert the veracity
of the evidence from or testinobny gathered behind his back
cannot expect to succeed in any subsequent denand that there
was no opportunity of cross-examnation specially when it
was not asked for and there was no dispute  about the
veracity of the statements. Were there is no dispute as to
the facts, or the weight to be attached on disputed facts
but only an explanation of the acts, absence of opportunity
to cross-exam nation does not <create any prejudice in such
cases.

The principles of natural justice wll,  therefore,
depend upon the facts and circunstances of each particul ar
case. W have set out hereinbefore the actual facts and
ci rcunst ances of the case. The appellant was associated with
the prelimnary investigation that was conducted against
him He does not deny or dispute that. Infornmation and
mat eri al s undoubtedly were gathered not in his presence
203
but whatever information was there and gathered nanely, the
versions of the persons, the particular entries which
requi red exam nation were shown to him He was conveyed the
informations given and his explanation was asked for. He
participated in that investigation. He gave his explanation
but he did not dispute any of the facts nor did he ask for
any opportunity to call any evidence to rebut these facts.
He did ask for a personal hearing, as we have nentioned
herei nbefore and he was given such opportunity or persona
hearing. His explanations were duly recorded. He does not
all ege that his version has been inproperly recorded nor did
he question the veracity of the witnesses or the entries or
the letters or docunents shown to hi mupon which the charges
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were framed and upon which he was found guilty. Indeed it
may be nentioned that he was really consulted at every stage
of prelimnary investigation upon which the charges were
based and wupon which proposed action against him has been
taken, In that view of the matter, we are of the opinion,
that it cannot be said that in conducting the enquiry or
framing of the charges or arriving at the decision, the
authorities concerned have acted in violation of the
principles of natural justice nerely because the evidence
was not recorded in his presence or that the materials, the
gi st of which was communicated to him were not gathered in
his presence. As we have set out hereinbefore, indeed he had
accepted the factual basis of the allegations. W have set
out hereinbefore in extenso the portions where he had
actually admtted the factual basis of these allegations
agai nst him where he has not questioned the veracity of the
witness of the facts or credibility of the wtnesses or
credibility of the entries on records. |Indeed he has given
expl anati on nanely, he was over-worked, he had consulted his
superiors and sought their -guidance, his conduct has not
actual ly, -according to him caused any financial risk or
damage to the Bank concerned. Therefore, in our opinion, in
the manner in which the investigation was carried out as a
result of which action has been taken agai nst hi m cannot be
condemmed as bad being in violation of the principles of
natural justice. Had he, however, denied any of the facts or
had questioned the credibility of the persons who had given
i nformation against him then different considerations woul d
have applied and in those circunmstances, refusal to give an
opportunity to cross-exam ne the persons giving information
against himor to | ead evidence on his own part to rebut the
facts would have been necessary and denial  of such
opportunity would have been fatal. But such is not the case
here as we have nentioned herei nbefore.

204

Qur attention was drawn to the new rules called ’''State
Bank of India (Supervising Staff) Service Rules’ which were
first introduced on 25th July, 1975 and thereafter fromtine
to tine amended which laid down detailed procedure for
gathering the information and procedure for recording of the
evi dence etc. W are, however, not <concerned wth those
rules as at relevant time when the enquiry was conducted,
these rules were not in force.

W nmay also nention that the appellant has contended
that there is no evidence that the appellant has actually
defrauded the Bank or actual |oss or damage has been caused
to the Bank or actual risk has been incurred by the Bank.
That is true. But the charge against the appellant was that
he had so conducted hinself which exposed the Bank to grave
risk and for which his explanation was not accepted, after
considering his explanation and after personal - hearing
reasonably an opinion may be forned that his conduct was
such that defrauding of the Bank m ght have been caused.
These were the charges against himand these are the charges
upon which he was accused. Therefore, whether actual |oss or
danage had been caused or not, is, in our opinion
immaterial. In that view of the nmatter, we are of the
opi nion that the argunents on this aspect of the natter on
behal f of the appellant cannot be accepted. In that view of
the matter, it is not necessary to express any opinion on
the question whether these rul es under which the enquiry was
conducted were statutory rules or not and as such whet her
the appellant has any statutory remedy against the orders
i mpugned.

Rel i ance was placed in support of his argunent by M.
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Garg on a decision of this Court in the case of Phul bari Tea
Estate v. |Its Wirknmen, where it would appear fromthe facts

set out at page 1113 of the report that the delinquent had
no opportunity of asking questions to the w tnesses after
knowi ng what they had said against him In this case as we
have nentioned hereinbefore, the appellant was comruni cat ed
the gist of what had been gathered in his absence and even
then he did not deny these informations nor did he ask any
opportunity to cross-exam ne the witnesses either regarding
the veracity of the material that was gathered agai nst him
or on the credibility of the persons who had given evi dence.
205

Rel i ance was also placed on the observations in the
decision of this Court .in Khem Chand v. The Union of India
and others. That however, was a case dealing wth the
requi rements under Article 311(2) of the Constitution

In that decision, the Court was concerned wth the

expression 'reasonabl e opportunity of show ng cause under
Article 311(2) of the Constitution’. The facts of that case
were entirely different fromthe facts of the instant case.
However, Das C.J., dealing wth opportunity to show cause
expl ai ned at pages 1096-97 of the report the position under
the said Article as foll ows: -

"If the opportunity to showcause is to be a
reasonable one it is clear that he should be inforned
about the charge or charges |evelled against himand
the evidence by which it is sought to-be established,
for it is only then that he will be able to put forward
his defence. |If the purpose of this provision is to
gi ve the governnent servant -an opportunity to exonerate
hinself from the charge and if this opportunity is to
be a reasonable one he should be-allowed to show that
the evidence against him is not worthy of credence or
consi deration and that he can only do if he is given a
chance to cross-exam ne the witnesses called against
himand to examne hinself or any other wtnhess in
support of his defence. Al this appears to/'us to be
inmplicit in the language used in the clause, but this
does not exhaust his rights. In additionto show ng
that he has not been guilty of any m sconduct so as to
nmerit any punishment, it is reasonable that he should
al so have an opportunity to contend that the charges
proved agai nst him do not necessary require the
particul ar puni shment proposed to be neted out to him
He may say, for instance, that although he has been
guilty of some msconduct it is not of such a character
as to merit the extreme puni shnent of disnissal or even
of removal or reduction in rank and that' any of the
| esser puni shnents ought to be sufficient in his case.

To sumari se: the reasonable opportunity envi saged
by the provision under consideration includes-
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(a) An opportunity to deny his guilt and establish his
i nnocence, which he can only do if he is told what
the charges levelled against him are and the
al | egati ons on which such charges are based;

(b) an opportunity to defend hinself by cross-
exam ning the w tnesses produced against him and
by examining hinmself or any other wtnesses in
support of his defence; and finally

(c) an opportunity to make his representation as to
why the proposed puni shnment shoul d not be
inflicted on him which he can only do if the
conpetent authority, after the enquiry is over and
after applying his mnd to the gravity or
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ot herwi se of the charges proved against the
government servant tentatively proposes to inflict
one of the three punishments and conmuni cates the
same to the governnment servant."

In substance, in the facts and circunstances of this
cases, the provision of the rules wunder which the enquiry
was conducted, the procedure nentioned above has been
followed. Here also the appellant was allowed to show that
the evidence against him was not worthy of credence or
consi deration. The evidence was discussed. Hi s explanation
was sought for and recorded. The materials and other records
were shown to him He did not ask for any chance to cross-
examne the wtness or to examne hinself or any other
witness in support of his defence. Indeed, as we have noted
before, he admitted the facts. He was al so given in addition
an opportunity of show ng that he has not been guilty of any
such msconduct as to nerit. the particular punishnment
proposed to be neted out to him This opportunity was given.
He gave his explanation and that. was considered. He asked
for a personal hearing which, we have noted in this case
was duly —given to him W are, therefore, of the opinion
that the aforesaid passage relied on behalf of the appell ant
woul d not be of any-assistance to the appellant in this
case.

It is true that all actions against a party which
i nvol ve penal or adverse consequences nust be in accordance
with the principles of natural justice but whether any
particul ar principle of natural justice would be applicable
to a particular situation or the question whether there has
been any infraction of the application of that principle,
has
207
to be judged, in the light of facts and circunstances of
each particular case. The basic requirenent is that there
must be fair play in action and the decision nmust be arrived
at in ajust and objective manner wth regard to the
rel evance of the materials and reasons. W nust reiterate
again that the rules of natural justice are flexible and
cannot be put on any rigid fornmula. In order to sustain a
conpl aint of violation of principles of natural justice on
the ground of absence of opportunity of cross-exam nation
it has to be established that prejudi ce has been caused to
the appellant by the procedure followed. See in this
connection the observations of this Court in the case of
Janki nath Sarangi v. State of Oissa. Hidayatullah, C.J.,
observed there at page 394 of the report "there is no doubt
that if the principles of natural justice are violated and
there is a gross case this Court would interfere by striking
down the order of dismissal; but there are cases and cases.
W have to |look to what actual prejudice has been caused to
a person by the supposed denial to him of a particular
right." Judged by this principle, in the background of the
facts and circunstances nmentioned before, we are of the
opi nion that there has been no real prejudice caused by
infraction of any particular rule of natural justice of
whi ch appellant before us conplained in this case. See in
this connection observations of this Court in the case of
Union of India & Anr. v. P.K Roy & Os. where this Court
reiterated that "the doctrine of natural justice cannot be
imprisoned within the strait-jacket of a rigid fornula and
its application depends upon the nature of the jurisdiction
conferred on the administrative aut hority, upon t he
character of the rights of the persons affected, the schene
and policy of the statute and other relevant circunstances
di sclosed in a particular case". See also in this connection
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the observations of H dayatullah, C J., in the case of
Channabasappa Basappa Happali v. State of Msore. In our
opinion, in the background of facts and circunmstances of
this case, the nature of investigation conducted in which
the appellant was associated, there has been no infraction
of that principle. In the premses, for the reasons
aforesaid, there has been in the facts and circunstances of
the case, no infraction of any principle of natural justice
by the absence of a formal opportunity of cross-exani nation
Nei t her cross-exam nation nor the opportunity to |ead
evidence by the delinquent is an integral part of all quas
judi ci al adjudications.
208

Anot her aspect of the violation of the principles of
natural justice that was urged before us on behalf of the
appel l ant was that the final order did not contain reasons.
In this connection reliance was placed on the observations
of this Court~ in the case of Siemens Engineering &
Manuf acturing Co. of India v. Union of India & Anr. where
this Court ~observed that if  courts of law were to be
repl aced by adm nistrative authorities and tribunals were
essential then admnistrative authorities and tribunals
should afford fair and proper hearing to the persons sought
to be affected by the orders and give sufficiently clear and
explicit reasons in support of the orders made by them The
Court, further, observed, that the rule requiring reasons to
be given in support of an order is like the principle of
audi alteram partem a basic principle of natural justice
whi ch nmust inform every quasi-judicial process and this rule
must be observed in its proper spirit and nere pretence of
conpliance with it would not satisfy the requirenment of |aw.

It may be nentioned that the facts inthat case were
different. In the instant case though reasons have not been
expressly stated, these reasons were inmplicit nanely, the
nature of the charges, the explanation offered and the reply
of the appellant to the show cause notice. These appear from
a fair reading of the order inmpugned in this case. It,
further, appears that there was consideration of those facts
and the decision was arrived at after consideration of those
reasons. It is nmanifest, therefore, that absence of any
denial by the appellant, indeed adm ssions of the factual
basi s and nature of the explanation offered by the appellant
were considered by the authority to nerit the inposition of
the penalty of disnmissal. Such a conclusion could not, in
the facts and circunstances of the case, be considered to be
unr easonabl e or one which no reasonabl e man coul d nmake.

Counsel relied on the observations of this Court in the
case of Union of India v. H C. CGoel at pages 723-726 of the
report. These observations were nmade again in the context of
jurisdiction of the High Court to interfere with the orders
passed under Article 311 (2) read along with G vil. Service
(dassification, Control and Appeal) Rules. The Court
rejected the plea nade in that case that even if the enquiry
of ficer made findi ngs agai nst the public servant, the
209
Governnment coul d never re-exanine the matter so that even if
the Government was satisfied that the findings against the
public servant were erroneous, the Government nust proceed
on the basis that the public servant was guilty and inpose
some puni shnment on him That is not the position here. In
this case, there is no evidence that the disciplinary
authority was not satisfied with the findings arrived at in
the investigation. This case, therefore, is of no assistance
in deciding the controversy before us.

Anot her decision of this Court was relied on by counse
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for the appellant, nanmely, the decision in the case of The
Barium Chemi cals Ltd. and Anr. v. The Conpany Law Board and
QO hers. That case arose under proceedings in respect of an
order passed by the Conpany Law Board under Section 237 (b)
of the Conpani es Act appoi nting four i nspectors to
investigate the affairs of the appellant conpany, on the
ground that the Board was of the opinion that there were
ci rcunst ances suggesting that the business of the appell ant
conpany was being conducted with intent to defraud its
creditors, menmbers or any other persons and that the persons
concerned in the managenment of the affairs of the conpany
havi ng connection therewith wer e guilty of fraud,
m sf easence and ot her m sconduct towards the conpany and its
nenbers. Bachawat, J., at page 342 of the report was of the
opi nion that in view of 'the circunstances disclosed therein

wi t hout nore, could not reasonably suggest that the business
of the conpany was bei ng conducted to defraud the creditors,
menber s and other persons or that the management was guilty
of fraud 'towards the conpany and its nenbers. From the
observati'ons of Shelat J. in that decision, it appears that
he was also inclined to take the sane view. The facts of the
instant case are, however, different. It has to be
enphasi sed that the appellant was not charged for defrauding
the Bank. He was charged mainly for "the conduct which
suggested that he /acted inproperly and in violation of the
principles on whi ch sound banking business should be
conducted. The charge agai nst the appellant was that he had
acted in violation of procedure of the Bank, he had
di sregarded all safeguards in sanctioning the overdrafts,
encashing bills and his conduct had exposed the bank to
grave risks and that he had flagrantly violated the bank
rules and instructions with a viewto cover up attenpts to
m sappropriate bank’s noney after ~defrauding the bank.
Whet her actual m sappropriation had been caused or. bank
def rauded or not were not relevant in respect of the charges
agai nst him
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For the reasons aforesaid, this appeal fails, but for
reasons different fromthose given by the H gh Court, ‘and is
accordi ngly disnissed but without any order as to costs.

We nust, however, observe in conclusion that having
regard to the record of the service of the appellant prior
to the conduct revealed in this case and further in view of
the fact that actually no loss has been occasioned tothe
Bank by the inproper conduct of the appellant, if the Bank
considers in the interest of justice that the appellant
shoul d be given sone job or enployment in sone capacity
which might mtigate or conpensate in sone measure the grave
| oss suffered by the appellant consequent on the dismssa
order, the Bank m ght consider taking such a course of
action.

H S K Appeal dism ssed.
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