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L EERMEREEET:

ACT:

St ates Reorgani sation Act (37 of 1956), s. 115(5)- Power
of Central Government to fix seniority of officers in re-
or gani sed St ates Prelimnary wor k done by State
CGovernments--1f inproper del egation.

Nat ural Justice-Application of rul es--Depends on~ facts
of each case

HEADNOTE:

Respondents 1 to 13 were Assistant Engineers in the
State of Madhya Pradesh before it was reorgani sed under the
States Reorgani sation Act. 1956. After the formation of the
new State of Madhya Pradesh, they continued to servein the
new State along with officers taken over fromthe absorbed
States and regions, and, it became necessary to integrate
the service and to fix the inter se seniority of the
officers of the: integrated service. The Chief Secretaries
of the wvarious States that were to be affected by the
reorgani sati on had evol ved certain general principles that
shoul d be observed with regard to. the integration work and
the CGovernment of India inforned the State Governnents that
the work of integration of services should be dealt with by
the State Governnents in the light of those principles.
Thereafter, the State CGovernnent published a provisiona
gradation 1list of the departnment to which the respondents
bel onged and notified, that any gover nirent servant
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feeling aggrieved was entitled to send his representation to
the Central CGovernnent. Representations were received from
respondents 1 to 4, 6 and 7 and sone other officers. and
those representations were sent by the State Governnent to
the Central CGovernment for being dealt with in consultation
with the Advisory Conmittee it had constituted for dealing
with the representations fromofficers affected by the
reorgani sation. Since the State Governnent had prepared the
list on a basis different fromthat suggested by the Centra

Governnment the latter directed that a revised list should be
prepared on the basis of the formula laid down by the
Central CGovernment. Accordingly, the State Governnment sent

a second list prepared on the basis of that formula, and
the Central Governnent, in consultation with the Advisory
Commi ttee, exam ned bot h t he lists and t he

representations of officers already received and deci ded
t hat the second gradation |list should be approved subject
to certain nodifications, and certain directions in the ease
of officers from the Mahakoshal region. It was further
directed " that as the rearrangement. as per nodifications
suggested  was likely to affect the ranks of officers of
ot her regions. the entire list should be reviewed in the
light of directions given by the Central Governmnent. On
this direction, the State Governnent refixed the inter se
seniority of officers from the Mhakoshal region, and
thereafter, prepared the final gradation list and published
it.
The respondents thereupon filed a wit petition in the
H gh Court challenging the validity of the final gradation
l[ist on two grounds: (1) the wrk of i'ntegrati on was
exclusively entrusted to the Central Governnent by s.
115(5) of the States Reorganisation Act ~and ‘that the
gradation list as published was illegal and ultra. virex
because, there inproper delegation of its powers and duties
by the Central Govern-
187

nment to the State Government, and; (2) in the circunstances
of the present case the respondents shoul d have been / given
another opportunity of making a representation bef ore
drawing up the final gradation list. The Hi gh Court ~allowed
the petition.

In appeal to this Court.
Hel d: (1) Even on the assunmption that the task of
i ntegration was exclusively entrusted to the Centra
Government, the High Court was in error in holding that
there was inproper delegation of its statutory power by the
Central CGovernnent. [200QG

In the present case the steps taken by the Centra
Government in the matter of integration did not B anmobunt to
any delegation of its essential statutory functions, because
it was the Central CGovernment which laid down the principles
for integration. it was the Central CGover nment, | whi ch
consi dered the representati ons and passed final orders, and
both the prelimnary and final gradation |lists were prepared
and published by the State Governnent under the direction
and wth the sanction of the Central Government. Wen the
Central CGovernnent intimated that the work of integration
should be left to the State CGovernment what was neant was
that only the prelimnary work of preparation of the

gradation’” list on the principles decided upon by the
Central CGovernnent should be left to the State Government
concer ned. Such work cannot be done by the Centra

Governnment itself as the necessary information regarding the
officers can be obtained and tabulated only by the States
concerned, and there is nothing in ss. 115 or 117 of the Act
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prohibiting the Central Governnent in any way, from taking
the, aid and assistance of the State Government in the
matter of effecting the integration of the services. The
principl e del egates non protest del egate, cannot be held to
have been violated. if a statutory authority enpowers a
del egate to wundertake preparatory work and to take an
initial decision in matters entrusted to it but retains in
its own hands the power to approve or disapprove the
decision after has been taken. In such a case the decision
will be held to have been validly made if the degree of
control maintained by the authority is close enough for the
decision to be regarded as the authority’s own. [198E-H
[99D-F
Pradyat Kumar Bose v. The Hon' bl e The Chief Justice of the
Calcutta High Court, [1955] 2 S.C.R 1331. foll owed.
Boar d of Education v. Rice, [1911] A C 179, Loca
CGovernment Board v. Arlidge [1915] A.C. 120 and Fow er
(John) & Co. (Leeds) v. Duncan [1941] Ch. 450. referred to.
(2) The doctrine of natural justice cannot be inprisoned

within the strait-jacket of a rigid fornmula and its
application depends uponthe nature of the jurisdiction
conferred on the administrative aut hority, upon the

character of the rights of the persons affected, the scheme
and policy of the statute and other relevant circunstances
disclosed in a particular case. In view of the specia
circunstances of the present case the respondents were
entitled to a second opportunity to make a  representation
with regard to (a) the inter se seniority ‘list of the
assi stant engi neers of the Mahakoshal region prepared as per
the directions of the Central = Governnent, and (b) the
conbined final gradation list. As no such opportunity was

furni shed, the final list, so far as the category
af fected by the directions given by t he Centra
Government was ultra vires and illegal and that part of the

notification nust be quashed.  [202D G

JUDGVENT:

CIVIL APPELLATE JURI SDICTION:  Civil Appeal No. 618 of
1966.
188

Appeal by special leave fromthe judgnent and- order
dated April 29, 1964- of the Madhya Pradesh High Court in
Msc. Petition No. 371 of 2962.

Niren De, Solicitor-General, V.A Seyid Mihamad, R N
Sachthey, for R H Dhebar, for the appellants.

A. K Sen, Rameshwar Nath and Mahinder Narain, for
respondents Nos. 1, 3, 6, 10, 12 and 13.
The Judgrment of the Court was delivered by
Ramaswam , J. Thi s appeal is brought, by special |eave,
from the judgnent of the Madhya Pradesh High Court | dated
April 29, 1964 in M scellaneous Petition No. 371 of 1962. By
its judgnment the Hi gh Court held that the preparation  of
provisional gradation lists by the State of Madhya Pradesh
under the relevant provisions of the States Reorganisation
Act, 1956 (Act 37 of 1956), hereinafter referred to as the
"said Act", was unwarranted in law and the final [list
published on April 6, 1962 prepared by the State Governnent
under instructions fromthe Central Government with regard
to the integration of officers of the Engi neering Depart nment
was illegal and ultra vires and nust be quashed by the grant
of a wit.

The sai d Act was enacted to provi de for the
reorgani sation of the States of India and for matters
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connected therewith and came into force with effect from
Novermber 1, 1956. By s. 9 (1) of the said Act there was
formed a "new State" to be known as the State of Mdhya
Pradesh conprising the following territories:

"(a) the territories of the existing State
of Madhya Pradesh, except the districts
nmentioned in clause (e) of sub-section (1) of
section 8;

(b) the territories of the existing State
of Madhya Bharat, except Sunel tappa  of
Bhanpura tahsil of Mandsaur district;

(c) Sironj sub-division of Kotah district
in the existing State of Rajasthan

(d) the territories of the existing State
of Bhopal ; and

(e) the territories of the existing State

of Vindhya Pradesh;".
Respondents 1 to 13 were Assistant Engineers
in the erstwhile State of Madhya Pradesh. The
first four of them were, appointed as such on
probation from Cctober 27, 1956 and the others
had been appointed as tenporary Engineers.
The respondents continued to serve in the new
State and a new "Buil di ngs, Roads and

189
I rrigation Branch of the Public Wor ks
Department" was constituted with the officers
taken ‘over from the ~absorbed States and
regi ons. The integration of  the services
becane therefore necessary and a principle had
to be evolved for integration of the services
and fixing inter se seniority as  severa
officers had been taken -over into the
reconstituted branch.” Section 115 of the said
Act provided as foll ows:

"115. Provisions relating to other seryvices:

(1) Every person who imediately before
the appointed day is serving in connection
with the affairs of the Union under the
administrative control —of the Li eut enant -
CGovernor or Chief Comm ssioner in any of the
exi sting States of Aj mer, Bhopal, Coorg, Kutch
and Vi ndhya Pradesh, or is serving in
connection with the affairs of any of the
exi sting States of Mysore, Punjab, Patiala and
East Punjab States Union and Saurashtra shall
as from that day, be deened to ~have been
allotted to serve in connection wth the
affairs of the successor State to- /that
existing State.

(2) Every person who imediately before the
appointed day is serving in connection wth
the affairs of an existing State part of whose
territories is transferred to another State by
the provisions of Part H shall, as from that
day, provisionally continue to serve in
connection wth the affairs of the principa
successor State to that existing State, unless
he is required by general or special order of
the Centr al CGover nient to serve
provisionally in connection with the affairs
of any other successor State.

(3) As soon as nmay be after the appointed
day, the Central CGovernnent shall, by genera
or special order, determne the successor
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State to which every person referred to in
sub-section (2) shall be finally allotted for
service and the date with effect from which
such allotnent shall take effect or be deened
to have taken effect.

(4) Every person who is finally allotted
under the provisions of sub-section ( 3 ) to a
successor State shall, if he is not already
serving therein be made available for serving
in that successor State from such date as may
be agreed upon between t he Cover nment s
concerned, and in
190
def aul t of such agreenent, as nay be
determ ned by the Central Governnent.

( 5) The Central Covernment may by order
establish one or nore Advisory Conmittees for
t he purpose of assisting it in regard to--

(a) the division and integration of the
servi ces anong the new States and the States
of Andhra Pradesh and Madras; and

(b) the ensuring of fair and equitable
treatment to all persons affected by the
provisions -~ of this section and the proper
consideration of any representations nade by
such persons.

Section 116 provided for the -continuance of
officers in the posts they previously held and
s. 117 enmpowered the Central Governnent to
give directions to the State Government in
respect of their integration.

Section 117 enacts:

"The Central Governnment may at any tine
before or after the appointed day give such
directions to. —any State Governnent 'as nay
appear to it to be necessary for the  purpose
of giving effect to the foregoing provisions
of this Part and t he State Gover nnent
shal |l conmply with such directions."”

Subsequent to the passing of the said Act a neeting of
the Chief Secretaries of the various States that were to. be
affected by the reorganisation was held at Del'hi on May 18
and 19, 1956 at the invitation of the Central Governnent:
In this nmeeting certain decisions were taken as to the
general principles that should be observed with regard to
the integration work. By their letter No. 62/22/56 SR 11
dated April 3, 1957 (Annexure R-1 of the counter-affidavit)
the CGovernment of India inforned the State Governnents . that
they had decided that the work of integration of services
should be dealt with by the State Governnents in the /|ight
of general principles already decided in the nmeeting of the
Chief Secretaries. The State CGovernments were al so informed
that the Central CGovernnent was constituting Advi sory
Conmittees for assisting them in dealing with the
representations from the of ficers af fected by
reor gani sati on. Wth regard to t he principle for
determ ning equation of posts and relative seniority the
foll owi ng concl usions were reached at the conference of the
Chi ef Secretaries:

191
"It was agreed that in determining the equation of posts,
the followi ng factors should be borne in mnd
(i) the nature and duties of a post;
(ii) the responsibilities and powers exercised
by the officer holding a post; the extent of
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territorial or ot her char ge hel d or
responsi bilities discharged;
(iii) the mnimum qualifications, if any,

prescribed for recruitment to the post;
(iv) the salary of the post;

It was agreed that in determning relative seniority
as between two persons hol ding posts declared equivalent to
each other, and drawn fromdifferent States, the follow ng
poi nts shoul d be taken into account :--

(i) Length of continuous service, whether
tenmporary or permanent, in a particul ar grade;
this should exclude periods for which an
appointnent.  is held in a purely stop-gap or
fortuitous arrangenent;

(ii) ~age of the person; other factors
bei ng -equal , for instance, seniority may be
det erm ned on the basis of age.

Note: It was al so agreed that as far as possible, the
inter 'se seniority of officers drawn fromthe sane State
shoul d not be di sturbed."

By a notification dated May 20, 1958 (Annexure R-2 of
the counter-affidavit) the Governnent of India constituted a
Central Advisory Conmittee under s. 115(5) of the said Act
for the purpose: of assisting the Central Covernment in
dealing with the problens arising out of the allocation and
i ntegration of the services. The. functions of t he
Committee. were:

“(i) To advise the Central Government in
regard to the division and integration of
menbers. of the gazetted cadres of ‘the State
Servi ces —anmpong the new States and the States
of Andhra Pradesh and Madras, and

(ii) To nmake reconmendations ‘to the
Central Governnent with a view to ensure that
fair and equitable treatnent is given to the
service personnel belonging to the Gazetted
cadres of the State Services who are /affected
by the State Reorganisation and to  consider
representations submtted by them"”

192

As directed by the Central Covernment, the State
CGovernment also appointed the necessary committees to
undert ake the prelimnary work of i ntegration. On
Septenber 12, 1959 a provisional gradation list~ of the
department to which the respondents bel onged was published
by the State Governnent by notification No. 3175-Integ.
dat ed Septenber 12, 1959. |In the preanble attached to. the
provisional list the principles (which were al ready approved
by the Central Governnent) on the basis of which the Ilists
were prepared, were set out. But there was a proviso to cl
(2) of the preanble which said that "where a service or
cadre consists of conpartnments/grades and where the ' norma
method of recruitnent to a higher compartnent/grade is by
promotion froma | ower conpartment/grade, continuous service
will ordinarily be reckoned fromthe date of comencenent
of service in the | owest conpartnment/grade, on a salary not
below such I|imt as nay be specified in this behalf".
Represent ati ons wer e received from several officers
i ncluding respondents 1 to 4, 6 & 7. These representations
were sent by the State Governnent to the Central Governnent
for being dealt wth in consultation with the Advisory
Committee it had constituted. Thereafter a reference was
nade by the State Governnment to the Central Governnent
seeking its directions regarding publication of the fina
lists. In reply thereto the Central Government conveyed its
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decision by a letter dated Novenber 11, 1959 to the
followi ng effect:
"1. The State Government should publish the
final common gradation list in its officia
gazette follow ng the prescribed procedure;
2. The State Government will prefix to the
notification publishing a commpbn gradation
list, a preanble on the lines drafted by the
Central Governnent;
3. The State CGovernnent was to be satisfied:
(a) that the provisional gradation 1list was
prepared after following the principles laid
down by the Central Governnent;
(b) that it was published in the officia
gazette;
(c) that an-opportunity was afforded to the
service personnel-to nmake representations;
(d) that the representations, if any, had been

deci ded by t he Central Gover nirent in
consul tation with t he Central Advi sory
Commi ttee;

(e) that~ the decisions of t he Centra

CGovernnment were correctly incorporated in the

final ‘conmon gradation list."

193

In their letter dated August 29, 1960 the Central Governnent
pointed out that the State Governnent had prepared the
provi sional gradation list not on the basis ‘of continuous
service in the equated grade but on the basis of length of
total service including service in the |ower grades. The
State Gover nnent was - therefore directed to prepare an
alternative gradation list on the basis of the conventiona
formula of continuous service in the equated grade subject
to mai ntenance of inter se seniority. The State Governnent
conplied with this direction. Intheir letter dat ed
Septenber 16, 1961 the Central Governnent said that the
procedure adopted by the State Government for determning
inter se seniority on the basis of length of total service
in gazetted posts could not be approved. On the contrary,
the decision of the Central Government was that inter se
seniority should be determ ned on the basis of continuous
length of service, whether in a tenporary or permanent
capacity in the equated grade, and the second |list prepared
by the State Governnent on that basis was approved subject
to two nodifications, (i) The ranking of the officers  from
Bhopal region (Serial Nos. 60 to 70) shoul d be rearranged as
per rankings given by the Union Public Service Comi ssion
(ii) In the case of officers from Mahakoshal region (Seria
Nos. 59 onwards) it was pointed out that the then State of
Madhya Pradesh had not passed orders fixing the ranking of
the said officers and hence the ranking should be  done by
the State Governnment keeping in view the normal rule of
fixing ranks wth reference to date of appointnment on a
substantive vacancy, whether on probation or as confirmed
officer. It was further directed that as the rearrangenent
as per nodifications suggested was likely to affect the
ranks of officers of other regions the entire list should be
reviewed in the light of directions given by the Centra
CGover nrrent . On this direction of the Central CGovernnent,
the inter se seniority of the officers of Mahakoshal region
was refixed by the State Governnent by its 1lotter No.
1086/ 6216/ XI X E dated February 20. 1962. |In the light of
this list the provisional gradation list was also revised.
As already directed by the Central CGovernnent in its letter
dat ed Novenmber 11, 1959, the State CGovernnent published the
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final gradation list wth the preanble attached to it
stating that the final list was being published by the
Covernor in exercise of powers conferred by the proviso to
Art. 309 of the Constitution and in accordance wth the
deci sions of the Government of |ndia under the provisions of
s. 115(5) of the said Act. The final gradation Ilist was
published by the State Governnent on April 6, 1962.

The respondents thereafter noved the Hi gh Court of Madhya
Pradesh for grant of a wit wunder Art. 226 of t he
Constitution. The validity of the final gradation [ist was
chal |l enged on the ground that it was not nade in accordance
with the provisions of s. 115 (5)

194
of the said Act but in contravention of that provision. It
was al so alleged that in so far as the State Governnment, in

drawing up the final gradation list, followed a principle
different fromthe one followed in preparing the provisiona
gradation list on the: basis of which representations were
invited, the State Government had in effect denied the right
of representation to the persons affected thereby. The wit
petition —was —allowed by the High Court which quashed the
notification dated April 6, 1962 (Annexure 1 to the wit
petition) publishing the final gradation list of t he
establ i shnment of "Buildings, Roads and lrrigation" in the
Public W rks Departnent and further directed the Centra
CGovernment "to conplete the work of the integration of the
services in the aforesaid Departnment in conformty with the
provi si ons of sub-s. (5) of s.~ 115 of  the St ates
Reor gani sati on Act, 1956"

The first question to be considered in this appeal is
whet her the Hi gh Court was right in taking the view that
the work of integration was exclusively entrusted to the
Central CGovernment by s. 11 5 (5) of the said Act and that
the final gradation Iist published on April 6, 1962 was
illegal and ultra rites as the del egation of 'its powers and
duties by the. Central Governnment to the State CGovernnment in
regard to integration was not in accordance with | aw.

Under Art. 162 of the Constitution it is
provi ded as foll ows:

"162. Subject to the provisions of this
Constitution, the executive power of a State
shall extend to the matters with respect to.
which the Legislature of the State has power
to make | aws:

Provided that in any nmatter with respect
to which the Legislature of a State and

Parliament have power to make laws, t he
executive power of the State shaft be subject
to, and limted by, the executive power

expressly conferred by this Constitution or by
any |aw nmade by Parlianent upon the Union or
authorities thereof."
As regards the matters in respect of which the Legislature
of a State has the power to nmake laws, item 42 in List |l of
the Seventh Schedule to the Constitution specifies "State
Public Services", and under the provisions of Art. 162, the
executive power of the State extends to State Public
Servi ces. This power is, however, subject to the other
provi sions of the Constitution. Article 309 states:
"Subject to the provisions of this
Constitution Act's of the appropriate
Legi sl ature may regul ate the recruitnent, and
conditions of service of persons appointed, to
public services and posts in connection wth
the affairs of the Union or of any State:
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195
Provided that it shall be conpetent for
the. President or such person as he may direct
in the case of services and posts in
connection with the affairs of the Union, and
for the Governor of a State or such person as
he my direct in the case of services and
posts in connection with the affairs of the.
St at e, to make rul es regul ating t he
recruitnment, and the conditions of service of
persons appoi nted, to such services and posts
until provision in that behalf is made by or
under an Act of the appropriate Legislature
under this article, and any rules so nade
shal | have effect subject to the provisions of
any such Act.”
Under this Article, the Governor of a State is enpowered in
the <case of services and posts in connection wth the
affairs of the State, to nmke. rules regulating the
recruitment and conditions of service of persons appointed
to such services and posts-until provision in that behalf is
made. by or under an Act of ~ an appropriate Legislature.
Article 2 of the Constitution enacts that Parlianment may by
law admit into the Union or establish, new States on such
terms and conditionsas it thinks fit. Article 3 of the
Constitution states that Parliament may by law-(a) form a
new State by separation.n of territory fromany State or by
uniting two or nobre States or parts. of ‘States or by
uniting. any territory to. a part of any State; (b) increase
the area of any State; (c) dimnish the area of any State
(d) alter the boundaries of any State; (e) alter the nanme of
any State. Article 4 provides as follows:
"(1) Any lawreferred to in article 2 or article 3 shal
contain such provisions for the-amendment of the  First
Schedul e and the Fourth Schedul e as nay be necessary to give
effect to the provisions of the |law and may also  contain
such supplemental, incidental and consequential provisions
(including provisions as to representation in Parlianment and
in the Legislature or Legislatures of the State or /States
af fected by such |l aw) as Parlianment nmay deem necessary.
By virtue of the power under Art. 4 the said Act was.
enacted. On behalf of the appellants the Solicitor-Genera
put forward the argunent that the Dower of integration is
not exclusively conferred upon the Central Government ~under
s. 115 (5) of the said Act but the power of the State
CGovernment in the matter of integration under Art. 162 read
with Entry 42, List 11 remains unaffected except to. the
extent that the State Government nust carry out the
directions of Central CGovernnent in the matt er of
integration. The opposite view point was presented by M.

Asoke Sen on behal f of the respondents. It was contended
that under s. 115(5) of the
196

said Act the Central Government was given, by necessary
implication, the exclusive power to integrate and the word
"allotment" in s. 115(3) & (4) carries with it the necessary
power of fusion and integration. W do not propose, for the
pur pose of the present case, to decide which of these view
points as to the interpretation of s. 115(3), s. 115(4) and
s. 115(5) of the said Act is correct. W shall assune in
favour of the respondents that s. 115 ( 3 ), s. 115(4) and
s..115(5) read together confer exclusive power on the
Central CGovernnent in regard to integration. Even on that
assunption we do not agree with the finding of the Hi gh
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Court that there was inproper delegation of its statutory
powers and duties by the Central Governnent, that there has
been a violation of the provisions of s. 115(5) of the said
Act or that the final gradation list published by the
notification dated April 6, 1962 is illegal and ultra vires.
CGeneral |y speaking, the work of integration requires the
fornmulation of principles on which the work has to be
carried out, the actual preparation of prelimnary gradation
lists in accordance with the principles so settled, the
publication of the lists together with the principles upon
whi ch t hey have been conpiled, t he invitation of
representations by the persons affected thereby, the
consi deration of representations and deci sions upon those
representations, and the publication of the final gradation
list incorporating the decisions of the Central Governnent
on the representations submitted. In the present case,
there is no dispute that the Central Government |aid down in
their letter dated April 3, 1957 the principles with regard
to the equation of posts and determination of relative
seniority as between two persons holding posts declared
equi val ent to each otherand drawn fromdifferent States.
It also appears that the Central Government appointed two
advi sory conmittees for ~dealing with representations
fromthe service personnel affected by the reorganisation
As directed by the Central Governnent 1in their letter
dated April 3, 1957, the State CGovernnent also appointed
two commttees for the purpose connected with integration
Thereafter, the State Government prepared a provisional |ist
fixing the inter se seniority of ‘officers who had cone into
the cadre fromdifferent regions. The list~ was  published
and it was notified that any Governnent~ servant. feeling

aggrieved by the provisional list was entitled to .send his
representation to the Central CGovernnent. The principle upon
which the list was prepared was published and it was

notified that the principle was subject to any subsequent
nmodi fication at the direction of the Central Governnent.
Representations were thereafter received from  officers
including respondents 1 to 4, 6 & 7. The representations
were sent to the Central CGovernnent to be dealt w'th in
consul tation with the advisory comittees t hat wer e
consti t ut ed. On a consideration of these representations
the Central CGovernnment directed the State Gov-

197

ernment to forward the alternative list prepared on the
basis of the conventional forrmula |aid down by the Centra
CGovernment As al ready observed, the State Governnent had
pr oposed that seniority should be fixed on the  basis of
continuous service including that in the |ower | grade, but
the Central CGovernment had directed that continuous service
in the equated grade al one should be taken into account for
fixing the seniority subject only to the maintenance of
inter se seniority of the officers comng from severa
i ntegrating regions. The Government of India therefore
directed that revised list should be prepared on the basis
of this formula.Accordingly, the State Governnent sent a
second list prepared on the basis of the conventiona
formula, viz., continuous service in the equated grade
subject to nmmintenance of inter se seniority.The Centra
CGovernment thereafter in consultation wth the advisory
conmittee examined both the lists and after taking into
account the representations nade, conveyed to the State
CGovernment its decision by its nmenorandum dated Septenber
16,1961 with regard to the preparation of the fina
gradation list.The decision thus comunicated may be
summarised as follows: (1) Inter se seniority should be
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determned only on the basis of continuous Ilength of
service, whether in a tenporary or pernanent capacity in the
equated grade, (2) the second gradation |ist prepared
according to this principle and forwarded to the Centra
Covernment was approved subject to certain nodifications in
the equations and the changes proposed in accordance wth

the decisions on the individual representations. As
regards i nter se seniority of the WMahakoshal officers,
t he Central Covernment stated in paras 9 & 10 of the
letter:

"9. In respect of the Mahakoshal officers shown from
serial No. 59 onwards it is seen that no fornmnal orders

were i ssued by the Madhya Pradesh Gover nnent prior to 3lst
Cctober, 1956 fixing the rank of each of ficers. Wi | e
approving the notification confirmng an officer, it was
customary in old Madhya Pradesh to issue order regarding

the rank which he woul d obtain.in the seniority list. In
respect of the confirmation orders i ssued during Cctober
1956, it ‘appears that no such orders were issued. |If the

present . ‘ranks in the Conbi ned Gradation List were to be
accepted, it would nmean that sonme of the officers who were
not selected by the Public Service Conmission of the old
Madhya Pradesh for pernanent posts would be senior to those
selected and placed on probation as early as 1953. The
nor mal practice /adopted in such cases woul d appear to be
to arrange the nanes of the officers in the order of
appoi ntnent to a substantive vacancy whether on probation or
as a confirned officer
198
appoi nted to substantive vacancies with effect
fromthe sane date, the normal practice was to
arrange the nanes on the basis of Ilength of
continuous service. \Were a departure from
this principle was intended, specific orders
were issued or the nanes arranged in the
desired sequence in the confirmation orders
itself.
10. A rearrangenent of the names of the
Bhopal and Mahakaushal officers in-the /manner
i ndicated above is a matter concerning the
respective parent State seniority lists.
However, a rearrangenent of the names of these
of ficers woul d have repercussi ons on the ranks
of officers from other regions. It is,
therefore suggested that the entire matter may
be reviewed by the State Governnent ~in the
light of the position stated in the two
precedi ng paragraphs and the necessary changes
carried out in the Conbined Gradation List."
In accordance with this direction the State GCovernnent
prepared the inter se seniority |ist of Mahakoshal ~ officers
(Annexure R-14) dated February 20, 1962. On the basis of
this list the final gradation |list was prepared by the State
CGovernment and published on April 6, 1962.

In our opinion, the procedure adopted in this case does
not contravene the provisions of s. 115(5) of the said Act,
because it was the Central Governnment which laid down the
principles for integration, it was the Central Governnent
which considered the representations and passed fina
orders, and both the prelimnary and final gradation |lists
were prepared and published by the State Government under
t he direction and with the sanction of the Centra
Gover nnment . It is mnifest that there has been no
del egation by the Central CGovernment of ,ny of its essentia
functions entrusted to it under the statute. It was pointed
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out by M. Asoke Sen that in its letter dated April 3, 1957
the Central Governnent had intimated that the work of
integration should be left to the State Government. But
what was nmeant by that letter was that only the prelimnary
wor k of preparation of the gradation lists on the principles
deci ded upon by the Central Government should be left to the
State Governments concerned. It is clear that such work
cannot be done by the Central Governnent itself since the
necessary information regarding the officers can be obtained

and tabulated only by the States concerned. It was also
pointed out by M. Asoke Sen that the preparation of the
provi si onal and the final gradation Ilists by State

Gover nirent constituted a delegation by the Centra
CGovernment. We do not think there is any substance in this
ar gunent . It is not disputed that the provisional and the
final gradation |ists were prepared by the State Governnent
on the principles laid dowmm by the Centra
199

Government itself subject to one change in the matter
of determining seniority and the provisional gradation |ist
was sent - for approval of the Central Governnent together
with representations nmade by the officers concerned for
bei ng dealt with and deci ded upon by the Central Government.
The principle of the maxim "del egates non protest del egare”
has therefore no application to the present case. The nmaxim
deals with the extent to which a statutory authority may
permt another to exercise a discretion entrusted by the
statute to itself. It is true that delegation in its
general sense does not inmply a parting with statutory powers
by the authority which grants the delegation, but points
rather to the conferring of an authority to do things which
ot herwi se that adm nistrative authority woul d have to do for
itself. If, however, the adm nistrative authority named in
the statute has and retains in its hands general | contro
over the activities of the person to whomit has entrusted
in part the exercise of its statutory power and the  contro
exerci sed by the administrative authority is of a
subst anti al degree, there is in the eye of law no
"del egation" at all and the nmaxi m  "del egatus non potest
del egare" does not apply [ See Fow er (John) & Co. (Leeds) v.
Duncan] (1). In other words, if a statutory authority
enpowers a delegate to undertake preparatory work and to
take an initial decision in matters entrusted to it but
retains in its own hands the power to approve or di sapprove
the decision after it has been taken, the decision will be
held to have been validly nade if the degree of contro
mai nt ai ned by the authority is close enough for the decision
to be regarded as the authority’s own. 1In the | context of
the facts found in the present case. we are of opinion /that
the H gh' Court was in error in holding that there has’ been
an inproper delegation of its statutory powers and- duties by
the Central Governnment and that the final gradation |Iist
dated April 6, 1962 was therefore ultra rites and illegal
Even on the assunption that the task of integration was
exclusively entrusted to the Central Government, we are  of
the opinion that the steps taken by the Central Governnent
in the present case in the’ matter of integration did not
anmount to any delegation of its essential statutory
functi ons. There is nothing in ss. 115 or 117 of the said
Act  which prohibits the Central CGovernnent in any way from
taking the aid and assistance of the State Governnent in
the matter of effecting the integration of the services. So
long as the act of ultimate integration is done with the
sanction and approval of the Central Governnent and so |ong
as the Central Government exercises general control over the
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activities of the State Governnent in the matter. it cannot
be head that there has been any violation of the principle
"del egatus non potest delegare". For instance, it was
observed by this Court in Pradvat Kumar Bose v. The Hon’ ble
The Chief Justice of Calcutta Hi gh Court(2):

(1) [1941] Ch. 450. (2) [1955] 2 S,C R 1331. 1345.

200

“I't is well-recognised that a statutory
functionary exercising such a power cannot be
said to have, delegated his functions nerely
by deputing a responsible and conpet ent
official to enquire and report. That is the
ordi nary node of exerci se of any
adm ni strative power. \Wat cannot be del egated
except where. the law specifically Sso.
provides-is ~the ultimate responsibility for
the exercise of such power."

As . pointed out by the House of Lords in Board of
Education v. ~Rice(l), a functionary who has to decide an
admi ni strative matter, of the nature involved in this case
can obtain the material on which he is to act in such nanner
as may be feasible and convenient, provided only the
affected party "has a fair opportunity to correct or
contradict any relevant and prejudicial material". The same
principle was reiterated by Lord Chancellor in Loca
CGovernment Board v. Arlidge(2) in the follow ng passage:

"My Lords, | concur in this view of the
position of an administrative body to which
the decision of a question in dispute between
parties has been entrusted. The result of its
enquiry nust, as | have said, be taken, in the
absence of directions inthe statute to the
contrary, to be intended to be reached by its
ordi nary procedure. 1n the case of the ' Loca
CGovernment Board it is not doubtful what @ this
procedure is. The Mnister at the head of the
Board is directly respOnsible to Parlianment
like other Mnisters. He is respOnsible not
only for what he himself does but for al
that is done in his departnent. The volune of
work entrusted to himis very great and  he
cannot do the great bulk of it hinself. He is
expected to obtain his materials vicariously
through his officials, and he has discharged
his duty if he sees that they obtain these
materials for himproperly. To try to extend
his duty beyond this and to insist that he and
ot her menber s of the Board shoul d do
everything personally would be to.inpair’ his
ef ficiency. Unlike a Judge in a Court he is
not only at liberty but is conpelledto rely
on the assistance of his staff.”

We accordingly reject the argunent of M. Asoke Sen on
this aspect of the case and hold that the H gh Court was in
error in holding that there was an inproper del egation of
its’ statutory power by the Central Governnment under s.
115(5) of the said Act.

We proceed to consider the next contention raised on behalf
the respondents that in any event they should have been
gi ven

(1) [1911] A C. 179, 182. (2) [1915] A . C. 120, 133.
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a second opportunity to make a representation regardi ng: (1)
inter se seniority list of the Assistant Engineers of the
former Mahakoshal region prepared on February 20, 1962,
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Annexure R-14, and (2) the final inter se seniority |Iist
published on April 6, 1962. Wth regard to the inter se
seniority list it was pointed out by M. Asoke Sen that in
paragraphs 9 and 10 of its letter dated Septenber 16, 1961

Annexure R-7, the Central Governnent noticed that no forma

orders were issued by the State of Madhya Pradesh prior to
Cct ober 31, 1956 fixing the rank of the Mahakoshal officers
from serial No. 59 onwards. It was customary in the old
State of Madhya Pradesh that the CGovernment issued orders
regardi ng the rank of the officers while maki ng a
notification confirmng the officers. It was pointed out
that if the present rank in the conbined gradation list was
to be accepted it woul d nean that sone of the officers who
were not selected by the Public Service Conmission of the
old Madhya Pradesh for permanent posts would be senior to
those selected and placed on probation as early as 1953.
The normal practice adopted in such cases woul d appear to be
to arrange the names of the officers in the order of
appoi nt nent to substantive vacancy, whether on probation or
as confirmed officer. It was suggested by the Centra

Covernment that the entire, natter should be reviewed by the
State Governnment in the light of the procedure stated in
paragraphs 9 and 10 of the letter and necessary changes

should be carried out in the conbined gradation |ist. In
view of the directions contained in this letter the State
Covernment prepared  an inter se seniority list of the

Assi stant Engi neers of the Mahakoshal region-in their letter
dated February 20, 1962. It is not disputed on behalf of
the respondents that this order of seniority was reflected
in the final gradation list published on April 6, 1962; but
the contention of the respondents is that no opportunity was
given to themto nake a representation against the inter se
seniority list dated February 20, 1962, though M. Asoke Sen
conceded that he had no quarrel with the principles upon
which the |ist was prepared. Learned Counsel, however,  said
that the principles were wongly applied in particul ar cases
and the respondents shoul d have been given an opportunity of
nmaking a representation wth regard to the inter se
seniority |list dated February 20, 1962. Wth regard to the
final gradation list published on April 6, 1962 the
contention of M. Asoke Sen was that the basis upon which
the "assumed date" was given in colum No. 6 was not set out
either in that notification or in the principle specified in

t he prelimnary gradation |ist. On this poi nt t he
Solicitor-General said that the final gradation |ist was
prepared and the "assumed date" in colunm No. 6 was - inserted
on the principle of "kicking dowmn". It was also pointed out

by the Solicitor-Ceneral that in the Conference of the Chief
Secretaries it had been agreed that in deternmning “inter-
State seniority the principle to be taken into account was

l ength of
10 Sup. C1./67--14
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continuous service, whether tenporary or permanent in_a
particular grade. The argunent was stressed that t he
principle could be ,applied only on the basis of "kicking
down" and that principle was inplicit in the preparation of
the final gradation list. W are, however, not quite sure
whet her the Solicitor-General is right in his contention on
this point. W think that the final gradation 1list could
have been prepared on the basis of the principle agreed upon
in the conference of the Chief Secretaries both on the
method of "'kicking down" and the 'alternative nethod of
"ki cki ng up". It iS nowhere stated either in the
prelimnary gradation list or in the final gradation 1ist
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that the principle of "kicking dowmn" was adopt -

in preference to the alternative principle. It was
argued by M. Asoke Sen that in regard to both these matters
the respondents have a right of representation and the fina
gradation list should have been published after giving them

further opportunity to make a representation. Nor mal |y
speaki ng, we should have thought that one opportunity for
nmaki ng a representation against the prelimnary list

published would have been sufficient to satisfy the
requi rements of law. But the extent and application of the
doctrine of natural justice cannot be inprisoned within the
straitjacket of arigid formula. The application of the
doctrine depends wupon ‘the nature of the jurisdiction
conferred on the admnistrative authority, upon t he
character of the rights of the persons affected, the schene
and policy of the statute-and other relevant circunstances
disclosed in the particular case (See the decision of this
Court in Shri Bhagwan and Anr. v. Ram Chand and Anr.(1). 1In
view of /the special circunstances of the present case we
think that the respondents were entitled to an opportunity
to nake a representation with regard to the two points urged
by M. Asoke Sen before the final gradation list was
publ i shed. As no. such opportunity was furnished to the
respondents wth regard to these two matters we hold that
the conbined final’ gradation |list dated April 6, 1962, so

far as category 6 is concerned, is ultra vires and illega
and that part of the notification alone nust be quashed by
grant of a wit in the nature of certiorari. The rest of

the notification of the State CGovernment dated April 6, 1962
with regard to other categories wll stand ~unaffected. So
far as category No. 6 is concerned, the Central  Gover nnent
is directed to give an opportunity tothe respondents to
nake a representation in regard to the two points nentioned
in this paragraph and thereafter take steps to finalise and
publish the list in accordance with | aw.

We accordingly nodify the order of the H gh Court and
allow this appeal to the extent indicated above. There will
be no order with regard to costs in this Court.

V.P.S. Appeal allowed in part.
(1) [1965] 3 S. CR 218, 222




