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Industrial Disputes Act. 1947--Section 33(C)(2)--Powers of
the Labour Court under Sec. 33(C)(2)--Wat disputes can be
det er mi ned.

HEADNOTE

The River Steam Navigation Co. Ltd., used to enploy about
9000 workmen. The Conpany had been incurring heavy | osses
for sever al years and, therefore, retrenchnment was
undertaken on a large scale. Thereafter, a settlenment was
arrived at on 25-8-1965 between the Conpany and its worknen,
inter alia, providing that there would be no retrenchnent
for a period of 5 years. Under a scheme of arrangenent and
conprom se sanctioned by the High Court the appellant,
Corporation took over the said Conpany. The Corporation
i ssued fresh letters of appointnent in favour of ‘about 5173
out of 9000 enpl oyees. The enpl oyees who were not taken
over by the appellant Corporation noved the State Covernment
and the State Government made a reference on 27th COctober

1969 to the Second Labour Court.

The Corporation. thereupon, challenged this reference by a
Wit Petition wunder Article 226 of the Constitution for
setting it aside on the ground that the questions referred
to the Labour Court did not fall within the jurisdiction of
the Labour Court , under section 33(C)(2) of the Industria

Di sputes Act. The |learned single Judge, Ghose, . J. ~struck
down issue no. 4 as not entertainable by the Labour” Court,
but as regards the other 3 issues he was of the view that
the Labour Court had jurisdiction. The Union did not file
an appeal against the order by which issue no. 4 was struck
down. But the Corporation went in appeal against the order
of the learned Judge in so far as he had held that the
Labour Court had jurisdiction to adjudicate upon issues 1, 2
and 3. The Division Bench by its order dated Decenber 14,
1972 dismissed the appeal. it was contended before this
Court that the Labour Court had no jurisdiction to
adjudicate on the issues referred to it wunder section
33(0) (2) of the Industrial Disputes Act.

HELD : A proceeding under section3 3 (O (2) is a
proceeding in the nature of an execution proceedi ng
wherein the Labour Court cal cul ates the amount of nobney due
to a workman fromhis enployer or if the workman is entitled
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to any benefit which is capable of being computed in terms
of noney the Labour Court proceeds to conpute the benefit in
terms of money. Since a proceeding under section 33(C)(2)
is in the nature of an execution proceeding, it would appear
that an investigation of the nature nentioned in the
reference in question is outside its scope. The Labour
Court cannot arrogate to itself The functions of an
Industrial Tribunal which alone is entitled to make an
adj udi cation on a question such as the one referred to the
Labour Court. The workers in the present case virtually
cl ai med reenpl oynent or at |east sone benefits on the basis
of their alleged right to be reenployed. The probl ens
raised in the above reference in effect involve a mgjor
i ndustrial dispute, investigation into which is quite
outside the scope of section 33(C)(2). Only on a detailed
examnation it would be possible to determ ne whether the
wor kmen bad any right to a benefit and if so whether the

appellant . was liable to satisfy the sane. The ot her
guesti on /which woul'd be necessary to decide is whether the
appel l ant'_i's a successor of the defunct Conpany. Pr obl ens

raised are appropriate for determination in an Industria
Dispute on a reference under section 10 of the Act and
cannot be regarded as nerely incidental to the conputation
under section 33(C) (2). [158F; 159C-E; 163A & E]
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The Judgnent of the Court was delivered by

PALEKAR, J. This is an appeal by special Ileave by the
Central Wand Water Transport Corporation Limted, her-in
after <called the Corporation, froma judgnent and order of
the Calcutta H gh Court in Appeal No. 252 of 1971  di sposed
of on Decenmber 14 1972. Respondent No. 1. is the Inland
St eam Navi gati on Workers Uni on representing the Wrknmen, and
respondent No. 2 is the State of West Bengal. A reference
was made by the State of West Bengal to the Second Labour
Court at Calcutta under s. 33 (C) (2) of the  Industria
Di sputes Act, 1947, and the point in issue is whether that
court had jurisdiction to entertain the reference.

A few facts are necessary to be stated. There was a Limted
Conpany known as the River Steam Navigation Co.  Ltd.
(hereinafter called the Conpany) which used to operate a
river service from Wst Bengal to Assamthrough what was
fornerly East Pakistan. It had enployed for its business
about 8,000 workmen, including clerical staff. Due to
conflict with Pakistan in 1965 the Conpany came to grief and
had to suspend a major part of its operations. Retrenchnent
was undertaken on a |arge scal e because the Conmpany had been
incurring heavy |osses for several years inspite of the
CGovernment of India acquiring a controlling interest in it
to prevent its voluntary liquidation. In the course of
conciliation proceedings the WManagenent of the Conpany
arrived at a settlement with the respondent Union on August
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25, 1965 whereby it was agreed, inter alia, that the
settlenent was valid for 5 years till the end of 1969, that

the retiring age of the worknen would be 57 years and that
there would be no retrenchnent for 5 years. The Conpany’s
fortunes did not inprove, and, therefore, in 1966 owing to
its indebtedness to various creditors, including the Union
of India, the State Bank of India, the Chartered Bank etc.
to the tune of several chores of rupees, a wnding up
petition was filed in the Calcutta Hi gh Court. The Conpany,
t hereupon, nade an application under Sections 391 to 394 of
the Conpanies Act for sanctioning a scheme of arrangenent
and conprom se between the Conpany and the appel | ant
Corporation which was incorrupt on February 22, 1967 as a
whol Iy owned Central Governnment Conpany.

The schenme was sanctioned by a | earned Judge of the Calcutta
Hi gh Court by his order dated May 3, 1967. It is to be
noted that when the proceedi ng was before the | earned Judge,
the respondent Uni on had appeared before the court wth a
view to safeguard the
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interests  of ~the workers. Aggrieved by the order which
sanctioned the schenme, the Union went in appeal before a
Di vi sion Bench of the Hi gh Court. The Division Bench by its
judgrment and order ‘dated July 14, 1967 upheld the order of
the single Judge sanctioning the schene.

It is not necessary to quote the schene extensively. It s
enough to point out that it provided, inter -alia, that al

the properties and assets but only some of the Iliabilities
of the Conpany woul d vest in the appellant Corporation. It

was further agreed that the Corporation would take over as
many of the staff and |abour of the Conpany as was - possible
under the circunmstances, but as to how many would be
enployed by the Corporation was entirely left to the
di scretion of the Corporation. |t was further agreed that
those enployees who were not taken over by the Corporation
woul d. be paid compensation by the Conpany out of funds the
Governnment of India agreed to supply. It was further agreed
that wupon the approval of the schenme, the Conpany would be
closed and on paynment of all creditors it would stand dis-
solved w thout winding up. All these terns of the schene
were confirmed in appeal but with a viewto safeguard the
rights of workers, if any, the follow ng observations were
made:
"I  amof opinion, that the questions, first,
whet her there is a closure ~of the conpany
within the nmeaning of the Industrial Disputes
Act, secondly, whether the agreement dated
25t h August, 1965, is capable of « enforcenent,
thirdly, whether the workers or worknen are
entitled to prefer and assert their clains on
the agreenment dated 25th August <1965 and
fourthly, whether the Rivers Navigator Conpany
Limted and the new transferee conpany are
entitled to assert that there has been a
closure and further that the agreenent is not
capabl e of enforcenent, should all be left
open for the rival contentions to be pursued
in the proper forumand on proper materials
and in the proper jurisdiction. I am of
opinion that if any claimbe nade in the
proper jurisdictionit will be a matter for
enf or cenent of That claim in properly
constituted proceedings. It is needless to
say that unless there is adjudication there
cannot be any enforcenment of the claim and
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such adjudication has to be made in a proper
forum™
The schene, as al ready pointed out, was sanctioned by Oder
dated My 3, 1967 and, as envisaged in the scheme itself,
the Conpany on that very day issued a notice of closure.
Thereafter the Corporation issued fresh letters of
appoi nt nent, and out of about 8,000 former enployees of the
Conpany, the Corporation enpl oyed about 5173.
This left a larger body of enployees of the forner Conpany
unenpl oyed. On September 12, 1968 the Government of West
Bengal nmade two orders of reference purporting to be under
s. 33(O(2) of the Industrial Disputes Act. By the first
order of reference it asked the Labour Court to conpute the
benefits covered by the settlenent dated August 25, 1965
bet ween the Uni on and the Conpany and by
156
the second order of reference, it asked for the conputation
of retrenchment benefits wunder section 25FF of the
Industriall Disputes Act. The Corporation challenged those
orders in-a Wit Petitionin the Calcutta H gh Court,
principally, —on the ground that the references had nade
several unjustified assunptions, which by the nature of the
frame of the references had becone non-justiciable. In a
detailed judgment B. C.Mttra, J. held that the reference
orders were msconceived and set them aside by was order
dated July 15, 1969. / The | earned Judge, however, observed
"The respondent No. 3 (State) will beat liberty to make
fresh order or orders of referencein the light of the
observations made in this judgnment and in conpliance wth
the directions in the judgnent of the Appellate Court and in
accordance with law." There was no appeal from that order
Thereafter on Cctober 27, 1969 the Governnent of West Benga
nmade t he present consolidated reference to the Second Labour
Court in the following terms :
"Whereas the worknen nmentioned in the attached
Est No. 1, represented by the Inland Steam
Navi gati on Workers’ Union, 16/17 Col | ege
Street, Calcutta-12, (hereinafter referred to
as the said Union), have preferred clains that
they are entitled, in ternms of the settlenent
dated the 25th August;, 1965 (herei naf ter

referred to as the said settlenent), to
receive from Messrs. Central Inland Water
Transport Corporation Limted, 4, Fairlie

Pl ace, Calcutta-1, (hereinafter referredto as
the said Conpany) benefits which are capable
of being conmputed in ternms of nobney;

And whereas the workmen nentioned in._ the
attached Ilist No. 11 represented by the /said
Union have preferred clains that they are
entitled to get fromsaid Conpany retrenchnent
benefits under Section 25FF of the Industria
Di sputes Act, (Act 14 of 1947), which are
capabl e of being conmputed in ternms of noney :
And whereas the worknen in lists Nos. 1 -and
Il have requested the State Governnent to
speci fya Labour Court for determination of the
anmount to whi chsuch benefits shoul d be
conput ed;

Now therefore in exercise of the power
conferred by sub-section(2) of Section 33(C
of the Industrial Disputes Act, 1947 (Act 14
of 1947), the Governor is pleased to specify
the Second Labour Court constituted by
notification No. 1727-1 B/ 1B/ 3A-1/58 dated the
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28th April, 1958 as the Labour Court to which

t he fol |l owi ng i ssues are referred for
adj udi cati on.
| ssues

(1) Wet her the undertaking or the business
of MS Rivers Steam Navi gati on Conpany Limnted
has been transferred to Messrs. Centra
Inland Water Transport Corporation Limted.
If so, whether the settlement dated the 25th
August, 1965 is binding on

157
Messrs. Central Inland Wat er Transport
Corporation Limted ?
(2) Whet her . the workmen nentioned in 1list

No. 1, bound by the Settlenent, dated the 25th
August ,~ 1965 are, entitled to continue in
enpl oyment under Messrs. Central |nland Water
Transport Corporation Limted ? If so, what
amount of noney are they entitled to ? Is that
noney recoverable from Messrs. Central |nland

Wat er Transport Corporation linmited ?

(3) Whether the workmen nentioned in List
No 11 are “entitled to get ret renchnment
conpensati on under Section 25F, read wth
Section 25 FF of the Industrial Disputes Act,
1947 ? 1If so, what anmount of nmoney are they
entitled to ?

(4) Whet her the undertaking or the business
of Messrs. Rivers Steam Navigation Conpany
Li m ted has been closed wi thinthe neaning and
cont enpl ation of Section 25 FFF  of the
Industrial Disputes Act, 1947 ? |If so, what
amount of noney as conpensation are ' If so

wor kmen nmentioned in-Lists'Nos. | and Il en-
titled to?"
List No. 1 referred to above gives the nanes and addresses
of 420 enployees. list No. 11 contains the nanes of 92

enpl oyees. The enpl oyees raising the di spute are ‘nentioned
in two separate lists and in two separate issues because the
enpl oyees in List No. 1 who were parties to the settlenent
dated August 25, 1965 were supposed to have rights other
than those which were claimed by enpl oyees mentioned in List
No. 11 who were not parties to the settlenent.

It will be seen fromthe order of reference that four issues
were referred to the Labour- Court for adjudication. The
first issue raises the question whether the undertaking of
the Conpany had been transferred to the Corporation and, if
so, whether the settlement- of August 25, 1965 between. the
Conpany and the Union was binding on the Corporation. By
the second issue the question was rai sed whether the 420
enpl oyees who were parties to the settlenent of August 25,
1965 were entitled to continue in the enploynent ‘of the
Corporation and, if so, to what anmount they were entitled.
The Labour Court was further asked to adjudicate whether the
anount SO conputed was nobney recoverable from the
Cor por ati on. By the third issue the question was raised
whet her the 92 enpl oyees nentioned in Est No. 11 who were
not parties to, the settlement referred to above were
entitled to get conpensation under Section 25 FF of the
Industrial Disputes Act and, if so, what was the amount to
which they were entitled ? By the fourth issue the Labour
Court was invited to adjudi cate whether the undertaking of
the Conmpany had been closed within the contenplation of
section 25 FFF of the Act and if so, what amount of
conpensation the workmen nmentioned in both the lists were
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The Corporation, thereupon, challenged this reference also
by a Wit Petition under Article 226 of the Constitution for
setting it aside ,on the ground that the questions referred
to the Labour Court did not fall within the jurisdiction of
the Labour Court under section 33(C) (2) of the Industria
Di sputes Act. The | earned single Judge, Chose, J struck
down issue No. 4 as not entertainable by the Labour Court,
but as regards the other 3 issues he was of the view that
the Labour Court had jurisdiction. The Union did not file an
appeal against the order by which issue No. 4 was struck
down. But the Corporation went in appeal against the order
of the learned Judge in so far as he had held that the
Labour Court had jurisdiction to adjudicate upon issues 1, 2
and 3. The court of appeal by its order dated Decenber 14,
1972 dismissed the appeal. The Corporation asked for a
certificate to appeal to this court, but on its dismssal
this court gave special |eave and that is how the present
appeal arii ses.
The only  question which arises for determination in this
Court is whether the Labour Court has jurisdiction to
adjudicate on the issues referred to it under section 3 3
(© (2) of the Industrial D sputes Act. Sub- section(2),
which is part of section 33C dealing with "the recovery of
noney due from an enpl oyer" reads as follows
"(2) Where any work-nmanis entitled to receive
from the enployer any noney or . any benefit
whi ch i s capabl e of being conmputed in terns of
noney and_ if any question arises as to the
amount of  nobney due or as to the anmount at
whi ch such benefit should be conputed, then
the question may, subject to any rules that
may be made under thi's Act, be decided by such
Labour Court ‘as ~may be specified in this
behal f by the appropriate Government."
It is now well-settled that a (proceeding under section
33(0)(2) is a proceeding, generally, in the nature of an
execution proceedi ng wherein the Labour Court calcul ates the
amount of noney due to a workman from-his enployer,” or if
the workman is entitled to any benefit which is capable of
bei ng conputed in terns of noney, the Labour Court proceeds
to conpute the benefit in terns of nmoney. This cal culation
or conputation follows upon an existing right to the noney
or benefit, in view of its being previously adjudged, or
otherwi se, duly provided for. |In (Thief Mning Engineer
East India Coal Co. Ltd. v. Rameshwar & ors.(1) it was
reiterated that proceedings under section 33(Q(2) are
anal ogous to execution proceedings and the Labour ~ Court
call ed upon to conpute in terns of noney the benefit clained
by workmen is in such cases in the Position of an “executing
court. It was also reiterated that the right to the benefit
which is sought to be conputed rmust be an existing one, that
is to say, already adjudicated upon or provided for and nust
arise in the course of and in relation to the relationship
bet ween an industrial worknman and his ,, enpl oyer.
(1) [1968] 1 S.C. R 140.
159
In a suit, aclaimfor relief made by the plaintiff against
the defendant involves an investigation directed to the
determnation of (i) the plaintiff’s right to relief; (ii)

the corresponding liability of the defendant, including,
whet her the defendant is, at all, liable or not; and (iii)
the extent of the defendant’s liabiliey, if any. The

wor ki ng out of such liability with a viewto give relief is
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general |l y regarded as the function or an execution
proceeding. Determination No. (iii) referred to above, that

is to say, the extent of the defendant’s liability nay
sonmetines be left over for determination in execution
pr oceedi ngs. But that is not the case with t he

det erm nati ons under heads (i) and (ii). They are normally
regarded as the functions of a suit and not an execution
proceedi ng. Since a proceedi ng under section 33(C)(2) is in
the nature of an execution proceeding it should follow that
an investigation of the nature of deternminations (i) and
(ii) above is, normally, outside its scope. It is true that
in a proceeding under section 33 (O (2), as in an
execution proceeding, it may be necessary to determine the
identity of the person by whom or agai nst whomthe claim is
nmade if there is a challenge on that score. But that is

nmerely ’'lIncidental’.” To call determinations (i) and (ii)
"Incidental’ to _an execution proceeding would be a per-
version, because execution proceedings in which the extent
of liabilityis worked out are just consequential upon the

determ nations (i) and (ii) and represent the last stage in
a process leading to final relief. Therefore, when a claim
is made before the Labour Court under section 33(C)(2) that
court nust clearly understand the limtations under which it
is to function. It cannot arrogate to itse the functions-
say of an Industrial Tribunal which alone is entitled to
nmake adjudications in the nature of determnations (i) and
(ii) referred to above, or proceed to conpute the benfit by
dubbing the former as 'Incidental’ to its main business of
conputation. In such cases determnations (i) and (ii) are
not 'Incidental’ to the conputation. The conputation itself
is consequential upon and subsidiary to determinations (i)
and (ii) as the last stage in the process which comenced
with a reference to the Industrial Tribunal. It was,
therefore, held in State Bank of Bi kaner and Jai pur v. R
L. Khandelwal (1) that a workman cannot put forward a claim
in an application under section 33(C)(2) in respect of a
matter which is not based on an existing right and whi ch can
be appropriately the subject-matter of an industrial dispute
whi ch requires a reference under section 10 of the Act.

The scope of section 33(C)(2) was illustrated by this Court
in The Central Bank of India Ltd. v. P. S. Rajagapalan etc.
(2). Under the Shastri Award, Bank clerks —operating the
adding nmamchine were declared to be entitled to a special
al l owance of Rs. 10/- per nmonth. Four clerks nmade a claim
for conputation before the Labour Court. The Bank _denied
the claimthat the clerks came within the category referred
to in the award and further contended that the Labour Court
(1) [21968]L.L.J.589. (2) [1964] 3 S.C. R 140.
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under Section 33(C)(2) had no jurisdiction to determne
whether the clerks came wthin that category -or not.
Rejecting the contention, this Court held that the ‘enquiry
as to whether the 4 clerks came within that category was
purely "incidental’ and necessary to enable the Labour Court
to, give the relief asked for and, therefore, the Court had
jurisdiction to enquire whether the clerks answered the
sescription of the category nmentioned in the Shastri Award,
whi ch not only declared the right but also the correspondi ng
liability of the enployer bank. This was purely a case of
establishing the identity of the claimants as comng wthin
a distinct category of clerks in default of which it would
have been inpossible to give relief to anybody falling in
the category. Wen the Award mentioned the category it, as
good as, named every one who was covered by the category and
hence the enquiry, which was necessary, becane limted only
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to the clerks’ identity and did not extend either to a new
investigation as to their rights or the Bank’s liability to
them Both the |atter had been declared and provided for in
the Award and the Labour Court did not have to investigate
the same. Essentially, therefore, the assay of the Labour
Court was in the nature of a function of a court in
execution proceedings and hence it was held that the Labour
Court had jurisdiction to determine, by an incidenta

enquiry, whether the 4 clerks came in the category which was
entitled to the special allowance.

It is, however, interesting to note that in the sane case

the court at page 156 gave illustrations as to what kinds of
claim of a workman woul d fail outside the scope of section
33(0) (2). It was pointed out that a workman who is

di smissed by his enployer would not be entitled to seek
relief under section 32(C)(2) by nerely alleging that, his
di sm ssal being wongful, benefit should be conputed on the
basis that he had continued in service. It was observed
"His dismssal may give rise to an industrial dispute which
nmay be appropriately tried, but once it is shown that the
enpl oyer ~has ~dismssed him aclaim that the disnissa
is unlawful and, therefore, the enployee continues to be the
wor kman of the enployer andis entitled to the benefits due
to himunder a preexisting contract, cannot be nmade under S.
33(0(2)". By merely nmaking a claimin a loaded form the
wor kmen cannot give the Labour Court jurisdiction under s. 3
3 (O (2). The workman who has been dismissed would no
| onger be in the enploynent of the enployer. ‘It may be that
an industrial tribunal may find on an investigation into the
circunstances of the dism ssal that the dismssal was un-
justified, But when he cones before the Labour ~ Court wth
his claim for conputation of his wages under ' section
33(0)(2) he cannot ask the Labour Court to disregard his
di smissal as wongful and on that basis conpute his wages.
In such cases, a determnation as to whether the dism ssa

was unjustified woul d be the principal matt er for
adj udi cation, and conputation of wages just consequentia
upon such adjudication. It would be wong to consider the

principal adjudication as 'incidental’ to the conputation
Mor eover, if we

161

assume that the Labour Court had jurisdictionto nmake the
investigation into the circunstances of the dismssal, a
very anomalous situation would arise. The Labour Court

after holding that the disnmissal was wongful would have no
jurisdiction to direct reinstatenment under section 3 3 (O
(2). And yet if the jurisdiction to compute the benefit is
conceded it wll be like conceding it authority to . pass
orders awardi ng wages as nmany tine cones before it without
being reinstated. Therefore, the Labour Court exercising
jurisdiction wunder section 33 (C (2) has got to be
circunspect before it undertakes an investigation, rem nding
itself that any investigation it undertakes is, in a rea

sense, incidental to its computation of a benefit under _an
existing right, which is its principal concern
Bearing in nmnd these limtations of a Labour Court

functioning under section 33(C)(2) we have to approach the
guestion before us. The ol d Company closed its business on
May 3, 1967. The Corporation, in due course, appointed a
| arge nunber of the Conpany’s enpl oyees by fresh letters of

appoi ntnents, but it could not absorb all of them The
reference was nade on behal f of the enpl oyees nentioned in
Lists | and 11. They were in all 512. Qut of these, it

appears, 24 were reenployed by the Corporation later can
The rest of themvirtually claimed reenpl oynent or at | east
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sone benefits on the basis of their alleged right to be re-
enpl oyed. |In actual fact, however, the Corporation did not
enpl oy these worknmen after the Conpany’s undertaking was
transferred to it. The schene of transfer did not conpel
the Corporation to enmploy the workmen. Nor is there any
term in the transfer-agreenment or schene which passed over
to the Corporation any responsibility in respect of the
wor knen. Section 25 FF-of the Industrial D sputes Act
decl are what are the rights of the worknen of an undertaking
which is transferred. The right is to receive-conpensation
as if the worknen are retrenched under section 25 F and is
avai l abl e only against the owners of the undertaking, that
is to say, the transferor of the undertaking. The liability
of the transferor to gay conpensation does not arise only
when (i) there has been a change of enployers by reason of
the transfer and (ii) the 3 sub-clauses (a), (b) and (c) of
the proviso of that section conme into play. It is pointed
out in South Arcot Electricity Conpany v. N. K Khan(1l) that
each one of the 3 conditions in clauses (a), (b) and (c) is
to be  satisfied before it can be held that the right
conferred by ~the principal clause does not accrue to the

wor kren. In the present case there is no actual change of
enpl oyers by reason of the transfer, nor do the 3 subcl auses
apply. Therefore, ~ prima facie, the claimof the worknen

woul d be for conmpensation under section 25 FF, directed, not
agai nst the Corporation, but against the Conpany of which
they were fornmerly the enployees. As a matter of fact the
scheme itself shows that the enpl oyees of the  Conpany who
were not taken over by the Corporation were to be paid by
the Conpany all noney due to them under the law. The schene
further shows that the Conpany

(1) [21969] 2 S.C.R 902 at 908.
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was, to ,be put in possession of funds by the CGovernment of
India for satisfying the liabilities to the workers.

The effect of section 25 FF. . which is explained by this
Court in Anakapalli Co-operative Agricultural & Industria
Society Limted v. Wrkmen(1l) is, so far as it is ‘rel evant,
as follows : (i) the first part of the section postul ates
that on a transfer of the ownership or managerment of an
undertaking, the enploynent of worknen engaged by the said
undertaking conmes to an end, and conpensation is -nade
payabl e because of such termnation (p. 745) ; (ii) in al
cases to which s 25-FF applies, the only claim which the
enpl oyees of the transferred concern can legitimtely make
is a claimfor conpensation against their  enployers. No
cl aim can be made against the transferee of the said concern
(p. 746); (iii) By the present s. 25-FF the Legislature has
nade it clear that if industrial undert aki ngs ;are
transferred, the enpl oyees of such transferred undertakings
should be entitled to conpensation, unless, of course, the
continuity. in their service or enploynent is not disturbed
and that can happen if the transfer satisfies the ‘three
requi rements of the proviso (p. 746) and (iv) since section
25-FF provides for paynment of benefit on the basis that the
services of the enployees stand term nated, neither fair-
play nor social justice would justify the claim of the
enpl oyees that they ought to be reenployed by the transferee
(p. 748). That being the position in | aw under section 25-
FF, the fornmer enployees of the conpany who were not
absorbed by the Corporation can hardly nmake out a claim
agai nst the transferee Corporation either for conpensation
on- termination of their service following the transfer or
for reenployment. The claimat any rate of the enployees in
List 11 as against the Corporation under section 25-FF was
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clearly msconceived.

M. Ray, appearing for the respondent Union, however
contended that whatever nay be the position of the workers
mentioned in List Il, the case of the workers in List |
stood on a different footing because these workers were
parties to a settlement dated 25-8-1965 between the Conpany
and its workers and under section 18(3)(C) the settlenent
was binding not only on the Conpany but also its successor
or assign the present Corporation. Under that settlenent,
it was contended, the enployees in List | were entitled to
continue wuninterrupted service, w thout retrenchnent, till
at |east Decenber 31’ 1969 and this stipulation it was
clainmed, was binding on the Corporation which becane the
successor of the Conpany fromthe date of the transfer of
the wundertaking , thatis to say, May 3,1967. The further
contention was that the Corporation’s refusal to continue
the enpl oyees in service as the Corporation s enployees from
the date was wongful and hence it nust be held, in |aw,
t hat the enployees continued in the service of the
transferee ~Corporation and on that basis the Labour Court
coul d compute the benefit under section 33 (O (2).
(1) [1963] Suppl. 1 S.C-R 730.
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The several problens rai sed by the above contentions involve
in effect a major industrial dispute, an investigation in to
which is quite outside the scope of section 33(C)(2). Only
on a detailed investigation would it be possible to
deterni ne whether  the workmen had any right to a benefit
and, if so, the, Corporation was liable to satisfy the same.
The other question which woul'd be necessary to decide is
whet her the Corporation was a successor  of -the defunct
Conpany. As pointed out in Anakapalli ~ Co-operative case,
already referred to, the question whether a transferee of an
undertaking is a successor or not involves consideration of
several factors as set Qut at pages 737 to 738 of the

report. Such an investigation would clearly be quite
outside the, speedy individual @ renmedy contenplated by
section 33 (O (2). Assuming. further that “on such
i nvestigation, the court cones to the conclusion that the
Corporation is a successor, that again will not settle the
matter because, as pointed out in that case, in view of

section 25-FF the transferee even as a ’'successor would be
liable neither to pay conpensation to nor to reenploy the
wor kmen whose enpl oynent stood automatically terminated  on
the transfer. Were the operation of the ~law viz.Section
25-FF the enpl oyment of workmen stands terninated, it nmay be
difficult to sustain it on the basis of a term in a
settlenent’ prohibiting retrenchnent, though |(statutorily
binding on the transferee as a successor. It is perfectly
arguabl e that such an argunment woul d not have been avail abl e
even against the transferor of the undertaking in. view of
Section 25-FF. In any event, the question is not one | which
the Labour Court could be expected to deal wth in a
proceeding u/s 33 (C) (2) the principal business where-under
is just conputation of a benefit denonstrably existing. In
short, the problens raised are appropriate for deternination
in an Industrial Dispute on a reference u/s 10 of the Act
and cannot be regarded as nerely ’'incidental’ to the
conputation u/s. 33(C (2).

If the above disputes were referred to an Industria

Tribunal u/s 10, the Tribunal would necessarily go into a
detail ed investigation 'of the alleged right of t he
enpl oyees to be continued in service by the, Corporation

After such investigation the Tribunal may have held they had
no such right. O it may have conme to the ’'conclusion that
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the Corporation had,wongfully refused to absorb the
enpl oyees, in which case the Tribunal could have given
relief in several forms depending on the facts and
ci rcunst ances of each case. It could direct reenploynent by
the. Corporation with or without continuity of service. It

could order reenploynent fromany particular date found just
and fair, or it could direct payment of wages fully or
partially. Now, none of these things can be done by the
Labour Court u/s 33 (C) (2). AR it can do is to conpute the
benefit if there was already an adjudication in favour of
the workmen as against the Corporation or the said benefit
was ot herwi se provided for as payable by the Corporation. A
nonent’s reflection will showthat it would be inpossible
for the Labour Court to conpute any benefit unless the
Court, after considering all the natters which an Industria

Tri bunal has to consider, ultinmately deci des upon one or the
ot her

164

of the several alternative reliefs which the Industria

Tri bunal ‘alone has a right to determine. BY saying that the
Labour Court-would determne the alternative reliefs as

"incidental’ to computation, one, cannot conceal the fact
that it is actually exercising the function of an Industria
Tri bunal . The investigation is not incidental to com

putation, but the conputation’ itself is consequential upon
the main finding as to the nature of relief the worknen are
entitled to in an industrial dispute. The situation is the
same as when a workman who i s discharged wants relief,. as
shown in the case of the Central Bank of India V.
Raj agopal an-al ready referred to. ~ The di scharged workman can
obtain relief by way of section 10 only and not by an
application to the Labour Court wu./s 33(C(2) claimng
conputation of the benefit on the basis that the discharge
bei ng unl awful, his services nmust be deened to be continuous
and uni nt errupt ed.

We, are, therefore, unable to agree with the H gh Court’s
view, that the Labour Court had jurisdiction to deal wth
the questions referred to it u/s 33(C(2). The appeal nust,
therefore, be allowed. But there shall be no order ‘as to
costs.

Cvil Appeal No. 1780 of 1973.

Pal ekar, J. This appeal is fromthe Order of the H gh Court
dated July 20, 1973 refusing to grant a certificate to
appeal to this Court under Article 133(1) of t he
Constitution. Since this Court had granted | eave to appea
under Article 136 in special |eave petition No. 2543/1973,
and G vil Appeal No. 1779 (NL) of 1973 resulting therefrom
has already succeeded, it is not necessary to pass. any
orders on this appeal except to say that in view of the
orders passed in Cvil Appeal No. 1779 (NL) of 1973, no
orders are necessary on this appeal

Appeal al | owed.
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