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The present appeal by special |eave is directed against the judgnment dated

6t h August, 2001 passed by the Orissa Hgh Court declining to set aside order of
Orissa Admi nistrative Tribunal whereby Oissa Medical Education Service

(Appoi ntment of Junior Teachers Validation) Act, 1993 (for short, 'the Validating
Act’) has been declared as ultravires the Constitution of India. The factua
background which gives rise to the present controversy is narrated as foll ows.

On 24th Septenber, 1973, the Orissa Medical Health Services (Recruitnent

and Pronotion to Teaching Posts in the Medical Colleges) Rules, 1973

(hereinafter referred to as the '1973 Rules’) were franed under proviso to Article
309 of the Constitution. These Rules provided that appointnent to the posts of
Juni or Teachers shall be nmade through a Sel ection Board by recruitnment from
anmongst the Assistant Surgeons with at | east one year’s experience as such, in
consultation with the Orissa Public Service Conm ssion (hereinafter referred to as
"OPSC' ). Rule 3(f) defined 'Selection Board" to nean a Sel ection Board

appoi nted by the State Government to select persons for appointment to the Junior
or Senior teaching posts and shall consist of the Principals of Medical Colleges in
the State and such others as may be nom nated by the Government. The 1973

Rul es cane to be repeal ed by another set of Rules dated 13th August, 1979 nmde
under proviso to Article 309 of the Constitution, called ' The Orissa Medica
Educati on Service (Recruitnent) Rules, 1979 (for short, '1979 Rules’).  Under
these Rules, vide sub-rule (2) of Rule 4, mnimum qualification of postgraduate
degree in the concerned specialty or any other equival ent degree or qualification as
prescri bed by the Council was provided for appointment of Junior Teachers. Rule
3(f) provided that Selection Board was to be constituted with nmenber of the

OPSC as its Chairman. The Secretary to Governnent in the Health and Fam |y

Wel fare Department, DHET and Principals of the Medical Colleges were to be its
menbers. On 20th Septenber, 1979, the Director of Medical Education and

Trai ning (DVET) issued advertisenment-inviting applications fromeligible

candi dates for appointnent as Juni or Teachers in various disciplines/specialties.
The Sel ection Board as per 1979 was, however, never constituted. According to
CGovernment, as nany posts of Junior Teachers remmi ned vacant for long tine, the
Chief M nister passed orders on 27th January, 1980 to fill up those posts by ad hoc
appoi ntnents w thout constituting a Sel ecti on Board under 1979 Rules. Despite
1973 Rul es havi ng been repeal ed, the Sel ecti on Board appoi nted on 3rd August,

1979 under the repeal ed Rules was allowed to make the selections. After

obtaining orders of the Chief Mnister on 4th August, 1980, orders were issued by
the State Governnent to the sel ected candi dates appointing them as Juni or

Teachers on ad hoc basis. Sonme appointnments were also made on 11th Novenber

1980. In all, 49 candidates cane to be appointed as Juni or Teachers on ad hoc
basis by the Government. On 9th February, 1982, the reconmendations of the
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Sel ection Board constituted under the 1973 Rules, were referred to the OPSC
along with the entire list of 145 candi dates who had applied for the post pursuant
to the advertisenent dated 20th Septenber, 1979. The OPSC refused to concur

with the ad hoc appointments of these 49 Juni or Teachers. This led to the
enactment of the Validating Act by which all the 49 Junior teachers appointed on
ad hoc basis by the Government were deenmed to have been validly and regularly
appointed in the service fromthe date of their appointnent as such

The Adm nistrative Tribunal by its order dated 30th Novenber, 1998

declared the Validating Act ultra vires and inoperative. The decision of the

Tri bunal has been upheld by the Division Bench of the Orissa Hi gh Court by the

i mpugned j udgnent .

In the aforenoticed background, primary issue which comes up for our
consideration is about the validity of the Validating Act. It would be useful to
reproduce sub-sections (1) and (2) of Section 3 of the Validating Act, which read
as under: -

" Sec.3 (1) Notwi thstandi ng anything contained in the

Recruitnment Rul es 49 Junior Teachers appointed on ad

hoc basi s by the Governnent of Orissa fromout of the

regul arly recruited Assistant Surgeons and posted in

Medi cal * Col I'eges of the State during the years 1980

and 1981 and are continuing as such on the date of

comencenent of this Act, shall, for all intends and

pur poses, be deemed to have been validly and

regularly appointed in the service fromthe date of their

appoi nt nent as such and no such appoi ntment shall be

chal l enged in any court of law nerely on the ground

that such appointnments were made ot herwise than in

accordance with the procedure laid down in the

Recrui t ment Rul es.

Sec.3 (2) The inter se seniority of the Junior Teachers
whose appoi ntnents are so validated under Sub

Section (1) shall be determ ned on the basis of their
respecti ve date of appointnent as such."

On 29th Novenber, 2001, while issuing notice, this Court declined to

interfere with the order to the extent it struck down Section 3(2) of the Validating
Act and only issued limted notice concerning the validity of Section 3(1). Thus
the only question that has been urged by |earned counsel is about the validity of
Section 3(1).

In the objects and reasons of the Validating Act, it has been stated that

OPSC has turned down the panel of 49 Junior Teachers and if their services are

term nated they would face extrenme financial hardships besides the State's

vacanci es position. The Act has been brought to validate these appointnents as
there is no scope to regularise their services within the framework of 1979 Rul es.

Clearly, all the appointnments were wholly illegal. They were not in

accordance with 1979 Rules. The Selection Board was not constituted in terns
required by the 1979 Rul es which stipulates a nmenber of OPSC to be the

Chairman of the Sel ection Board. The OPSC declined to concur with theillega
appoi ntnents. The question is whether such appoi ntnents stood regul arised on
enactment of the Validating Act under consideration

In R N Nanjundappa v. T.Thimm ah and Anr. [ (1972) 1 SCC 409 ], this

Court held that "If the appointment itself is in infraction of the rules or if it is in
violation of the provisions of the Constitution illegality cannot be regul ari zed.
Ratification or regularization is possible of an act which is within the power and
province of the authority but there has been sone non conpliance with procedure

or manner which does not go to the root of the appointnent."

It would be pertinent to note here that the irregularity in the appointnent in
the above nmentioned case was sought to be regularised by way of a Rul e nade
under proviso to Article 309 of the Constitution. The above observations were
made in that context. |In the present case the appointnents are sought to be
regul ari sed by way of an Act of Legislature. In our view the safeguards
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nmenti oned above woul d al so be applicable in cases where the appointnents are
sought to be regularised by way of an Act of the Legislature.

It is an adnitted position that the provisions of 1979 Rul es were not

foll owed and the appointnments made in 1980 were after the said Rul es had been
enforced. It seens that the State Governnent wanted to bypass the OPSC. The
Sel ection Board conprising of a menber of OPSC as its Chairnman was never
constituted, and the selections were sought to be made by the Board constituted

under the 1973 Rules. This, in our opinion, is anillegality which strikes at the
root of the appointnment and, therefore, it is beyond the scope of the Legislature to
val i date such illegal appointnents as any such attenpt would violate Articles 14

and 16 of the Constitution. It may also be noted that the ground that OPSC failed
to appoint a nenber as the Chairman of the Selection Board in accordance with

1979 Rules and in the light of the urgency to fill up the vacancies, the said
vacancies were filled up by the Sel ecti on Board constituted under the 1973 Rul es,
does not appear to be correct. The facts on record show a contrary position. By a
letter dated 4th Septenber, 1979, the Chairman of the OPSC had offered hinself to
be the Chairman of ‘the Sel ection Board but no Sel ection Board was constituted
under the 1979 Rules. ~ A clarification in this regard was sought by OPSC by its

| etter dated 24th March, 1982 wherein the OPSC had specifically sought for an
explanati'onin regard to the circunstances under which a nenber of the OPSC

was not associated in the Sel ection Board meetings held on 04th July, 1980 and
10t h Novenber, 1980. In reply dated 20th Septenber, 1982 to the above letter, the
Secretary to the Governnent of Orissa, Health and Family Welfare Depart nment

did not clarify the abovenenti oned query and vaguely stated that :

"A large number of /Junior Teaching posts in different

di scipline were lying vacant in the three Medica

Col l eges and their attached hospital s of the State. In

the interest of teaching it was considered absol utely

necessary to fill up the said posts on ad hoc basis

i mediately. As such it was decided to fill up the

avai | abl e vacanci es by way of -ad hoc appointnents

after screening the bio data of the eligible candi dates at

the Government |evel".

M. Msra contended that 49 Junior Teachers appointed in the year 1980

may be deened to be regul ari sed, they having been in service for so many years.
Bef ore we exam ne the deci sion in/Narender Chadha and Ors. v. Union of India

and Ors. [ (1986) 2 SCC 157 ] relied upon by M.Msra, it may be noted that right
fromthe begi nning OPSC has been objecting to the selection. | The State

CGovernment for the reasons best known to it was not interested in constituting a
Sel ection Board with a nmenber of OPSC as its Chairman which was the

requi rement of the 1979 Rules. |In Narender Chadha' s case the question that

cane up for consideration was altogether different, nanely, the determnation of
seniority between the pronotees and the direct recruits. ~ Under Rule 8 (1) (a) (ii)
of the Rul es under consideration in the said case, the quota of the pronotees was
restricted to 25 per cent. The fact that the petitioners were not pronoted by

foll owi ng the actual procedure prescribed under Rule 8 (1) (a) (ii) was accepted
but this Court observed with the fact renmained that they had been working in the
posts for nunber of years; appointnents were made in-the nane of the President

by the conmpetent authority; they have been continuously hol ding these posts; they
were paid all along the salaries and the all owances payable to the i ncunbents of
such posts and had not been asked to go back to the posts from which they were
pronpted at any tinme since the dates of their appointnments and the order of
promotion issued in some cases showed that they were pronoted in the direct |line

of their pronotions and, therefore, this Court cane to the conclusion that it was
idle to contend that the petitioners are not holding the posts in Gade |V of the two
services in question and further it would be unjust at this distance of tine on the
facts and in the circunstances of the case before the Court, to hold that the
petitioners are not holding the posts in Gade IV. The Court, however, added a
note of caution by observing that it is not a view of the Court that whenever a
person is appointed in a post without follow ng the rules prescribed for

appoi ntnent to that post, he should be treated as a person regularly appointed to
that post. In the present case, we are considering the validity of the appointments
that were adnmittedly nade without followi ng 1979 Rules. The decision in

Nar ender Chadha’s case was rendered having regard to the factual scenario in
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that case. It cannot be pressed into service to support entirely illega
appoi nt nent s.

Rel i ance has al so been pl aced by | earned counsel to Para 7 of the decision
in State of Orissa and Anr. v. Gopal Chandra Rath and Qthers [(1995) 6 SCC
242] holding that the Validation Act has renoved the | acuna by changing the
definition of the Selection Conmttee and consequently validating the

appoi nt nents nmade by such conmttee during the period in question. In the said
case, the basis for illegality pointed out by this Court was changed by Validating
Act. It was held that it is too well settled that the Legislature has the power to

validate an Act by renoving the infirmty indicated in any judgnent and that too
al so retrospectively but they cannot nerely set aside, annul or override a judgnent
of the Court. The infirmty pointed out by the Court therein was to the effect that
the Selection Conmittee had not been appointed by the State Governnent as
requi red under the Rules and, therefore, the process of selection was vitiated. The
Val idating Act changed the definition of the Selection Conmttee unlike the case
in hand. The decision renders no assistance in the present case.

In cel ebrated Constitution Bench decision in the case of Shri Prithvi
Cotton MIlls Ltd. and Another v. Broach Borough Minicipality and Ohers
[ (1969) 2 SCC 283], the principles about validating statues were laid down. It was
held that if the legislature has the power over the subject-matter and conpetence
to nake a valid law, it can at any tine nake such a valid | aw and nake it
retrospectively so as to bind even past transaction. The validity of a Validating
Law, therefore, depends upon whether the Legislature possesses the conpetence
which it clains over the subject-matter and whether in naking the validation it
renoves the defect which the courts had found in the existing | aw and nakes
adequate provisions in the Validating Law for a valid inposition of the tax. 1In the
present case, this decision cited by M.Msra will have no application since neither
the question of conpetence to make a valid lawis in issue nor is there any
guesti on about renoval of defect pointed out by the Court.
The question here is about the validity of the validating statute seeking to
regul arise illegal appointnents wthout either repealing 1979 Rul es or changi ng
the definition of the Sel ection Board. Learned counsel for the appellant has al so
pl aced reliance on the decision in the case of Vijay MIIs Conpany Linited and
Os. v. State of Gujarat and O's. [(1993) 1 SCC 345]. The Court referred to
various decisions which considered the | aw of validation generally including the
decision in the case of Prithvi Cotton MIIls (supra). The conclusions have been
set out in Para 18 that there are different nodes of validating the provisions of the
Act retrospectively, depending upon the intention of the Legislature in that behalf.
Where the Legislature intends that the provisions of the Act thensel ves shoul d be
deenmed to have been in existence froma particular date in the past and thus to
validate the actions taken in the past-as if the provisions concerned were in
exi stence fromthe earlier date, the Legislature nmakes the said intention clear by
the specific | anguage of the Validating Act. It is open for the Legislature to
change the very basis of the provisions retrospectively and to validate the actions
on the changed basis. In the said case, it-was held that the Legislature had
changed the very basis of the provisions retrospectively as was apparent fromthe
provi sions of the Amending Act. |In the present case as already noticed, the
validating statute has done nothing of the kind and only sought to regularise illega
appoi ntnents wi thout repealing the rules that were applicable at the relevant tine
or anending the definition of the Selection Board with retrospective effect.
Rel i ance was al so placed by M. Msra on Para 32 of the decision in the
case of |I.N Saksena v. State of Madhya Pradesh [(1976) 4 SCC 750] hol ding
that the State Legislature had | egislative conpetence not only to change the
service conditions of the State civil servants with retrospective effect but also to
validate with retrospective force invalid executive orders retiring the servants,
because such validating | egislation nust be regarded as subsidiary or ancillary to
the power of |egislation on the subject covered by Entry 41.
We are unable to see the relevance on the aforesaid decision for the present
purpose. As already stated, no one has questioned here the |egislative conpetence
to change the service conditions of State civil servants with retrospective effect.

The question is whether the change has been effected at all. W have already
noted that the legislation did not effect any change. It only states that irregular
appointnents will be legal. The basis of illegality has not at all been changed by

the | egislation.
It was al so contended that 1973 Rules will be applicable and not 1979
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Rul es. W cannot pernmt the appellants to urge this point since it was not urged
earlier and is sought to be put forth for the first tine during the course of hearing.
Further, as already noted, the advertisenment was issued after 1979 Rul es had been
enforced. In fact, in terns of 1979 Rules, the State Government desired OPSC to
regul arise the illegal appointments. Since OPSC did not concur, the validating
statute was enacted. Reliance placed on B.L.Gupta and Anr. v. MC D. [(1998) 9
SCC 223] for the proposition that 1973 Rules will be applicable and not 1979

Rul es is msplaced. The said decision is not relevant on the issue of constitution
of Sel ection Board as per requirenents of 1979 Rul es.

Drawi ng support fromthe observation made in H C. Puttaswany and O's.

v. The Hon’ bl e Chief Justice of Karnataka H gh Court, Bangal ore and Os.

[1991 Supp. (2) SCC 421], it was contended that the ill egal appointees can al so be
treated to be regularly appointed. In the relied upon decision, this Court, after
havi ng reached the concl usion about the invalidity of the inpugned appoi ntnents
nmade by the Chief Justice, but, having regard to the circunstances of the case,
since the consequence woul d have been to uproot the enpl oyees, adopted a
humani t ari an approach and hel d on facts that appoi ntees deserved nercy. True,

this Court has anple powers in a given case to direct regularisation of illegal and
unsupport abl e appointnents, if the justice of any particular case so demands but it
cannot be taken as a rule of general application to perpetuate illegalities. Such a

course isto be resorted to in exceptional circunstances. W do not think that the
present case falls in that category. The OPSC was sought to be deliberately
bypassed. There are no equities in favour of appellant who cannot be placed on a
hi gher pedestal over those who were sel ected by OPSC and stood the test of

nerits, becane successful and were appointed as per relevant Rules. W may al so
note that on 4th October, 1982, 1979 Rules were anended and sel ection through

Sel ection Board was done away with and it was prescribed that the sel ection shal

be made t hrough OPSC.

We may further note that Section 3(1) ampunts to deeming of a | ega

position w thout deemng of afact. It was observed in the case of Delhi Coth and
General MIls Co. Ltd. v. State of Rajasthan & Os. [(1996) 2 SCC 449] that "a

| egal consequence cannot be deened nor, therefrom can the events that should

have preceded it. Facts may be deened and, therefrom the | egal consequences

that follow" |In this case the procedure as prescribed under Sections 4 to 7 of

Raj ast han Municipalities Act, 1959, for inclusion of the villages of Raipura and
Umedganj in Kota Minicipality was not foll owed. Under the Courts order and
Judgnent, Kota Municipality was restrained frominposing tax on the petitioner
Conpany, which was situated in the said villages, on the ground that the said
villages were not validly included in the Kota Municipality.  Sections 4 to 7 of the
Raj ast han Municipalities Act, 1959 remmined on statute book unamended when

the Kota Municipal Limts (Continued Exi stence) Validating Act, 1975 was

passed. Section 3 of the Validating Act provided that: -

"Not wi t hst andi ng anyt hing contained in Sections 4 to

7 of the 1959 Act or in any judgnent, decree, order or

direction of any court, the villages of Raipura and

Umedganj shoul d be deened al ways to have

continued to exist and they continue to exist within the

l[imts of the Kota Miunicipality, to all intents and for

al | purposes”

The validity of the Validating Act was in question. -This Court observed
that "the Validating Act provides that, notw thstandiing anything contained in
Sections 4 to 7 of 1959 Act or in any judgnent, decree, order or direction of any
court, the villages of Raipura and Umedganj shoul d be deened al ways to have
continued to exist and they continue to exist within the limts of the Kota
Municipality, to all intents and for all purposes. This provision requires the
deenming of the legal position that the villages of Raipura and Umedganj fal
within the imts of the Kota Miunicipality, not the deem ng of facts from which
this |l egal consequence would flow. A |egal consequence cannot be deened nor
therefrom can the events that should have preceded it. Facts may be deened
and, therefrom the |egal consequences that follow " (Enphasis supplied). For
the reasons and on the ground that the Validating Act did not cure the defect
leading to the invalidity of the inclusion of the said villages in Kota Minicipality,
the validating Act was held to be invalid.

The deeming clause in the present case is to the sane effect as that of the
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above mentioned case. The |egal consequences of appoi ntnents being regular has
been deened without deem ng facts either of repealing 1979 Rul es and naki ng

1973 Rul es operative or changing the basis, nanely, definition of Selection of
Board. 1In this view, we have no hesitation in holding that Section 3(1) has to neet
the sane fate as was net by Validating statute in Delhi Coth MIIls case.

The validity of the Validating Act is further assailed on the ground that it

by mere declaration validates the invalid appointnents w thout renoving the basis
of invalidity of the appointnents nade. Black’s Law Dictionary (7th Edition

Page no. 1421) defines Validation Acts as "a law that is anended either to renpve
errors or to add provisions to confirmto constitutional requirenents”". |In the case
of Hari Singh & Ors. v. The Mlitary Estate Oficer & Anr. [(1972) 2 SCC 239]

the Supreme Court held that "The nmeaning of a Validating Act is to renmove the
causes for ineffectiveness or invalidating of actions or proceedi ngs, which are
validated by a legislative nmeasure". The Suprene Court in the case of |ITW

Signode India Limted vs. Collector of Central Excise [(2004) 3 SCC 48]

observed that "A Validation Act renoves actual or possible voidness, disability or
ot her defect by confirmng the validity of anything, which is or may be invalid."
The purpose of a Validating Act is to renpove the cause of ineffectiveness or
invalidity. AValidating Act presupposes a positive act, on the part of the

| egi sl ature, of renoving the cause of ineffectiveness or invalidity. In the present
case not hing has been done:

Bef ore concluding, we may notice another aspect that was pointed out by

| earned counsel. The Tribunal in its order observed that rightly or wongly, Dr.
K.C. Biswal, Dr. SSN. Mshra and Dr. S.C.. M sra have been pronoted to the

hi gher rank since a long tine and they have been hol di ng such hi gher position on
the basis of the reconmendation of the OPSCand in such circunstances, it would

be unjust to pass any orders to disturb themfromtheir present positions. Learned
counsel for Dr. Satchi dananda M sra contended that the H gh Court has not

di sturbed the aforesaid directions of the Tribunal. On the other hand, |earned
counsel for Dr. Rama Raman Saranji (Respondent No.4 in CA No.8039/03)

contended that the wit petition filed by his client challenging the aforesaid
direction of the Tribunal is pending before the High Court. |In this view, on this
aspect, we express no opinion leaving it to be decided by the H gh Court in
accordance with | aw

In the light of the above discussion, the judgnment and order of the Oissa

Hi gh Court is upheld and accordingly the appeals are dism ssed but |eaving the
parties to bear their own costs. (The contenpt petition and Special Leave Petitions
are al so disposed of in terns of this judgnent.




