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ACT:

Constitution of India 1950, Article 191(1)(a):

"office of profit’-Hol di ng ~ of - What is-Tests for
det er m nati on.

Teacher in a Basic Primary School run by the State
Board of Basic Education constituted under a statute -
Whet her hol der of office of profit’'- ~Wether disqualified
under Article 191(1)(a).

Statutory. Corporations:

I ncorporation of a body corporate by statute-Tests to
determ ne whether it is independent of the Government.

Words & Phrases.

"office of profit’-Meaning of-Article 191(1) (a)
Constitution of India.

HEADNOTE:

In the electionto a seat in a Legislative Assenbly
Constituency the nomi nation paper of the respondent who was
an Assistant Teacher in a Basic Primary School run by the
State Board of Education was rejected by the  Returning
officer on the ground that he was holding an_ office of
profit under the State Governnent’, and he was therefore
di squalified under Article 191(1)(a) of the Constitution
for being chosen as a nmenber of the Legislative Assenbly. In
the el ection tho appell ant was decl ared el ect ed.

In his Election Petition, the respondent contended that
since the post of Assistant Teacher In a Basic Prinary
School which he was holding was not an ’'office of profit
under the State Governnent’', the rejection of his nonmi nation
was i nproper and therefore the election was liable to be
declared as void. The Hgh Court allowed the El ection
Petition holding that the post held by the respondent was
not an office of the profit under the State Government’. It
declared the election as void by reason of the inproper
rejection of the respondent’s nom nation paper

Al'lowi ng the appeal to this Court,

878
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HELD: 1 The respondent was holding an "office of profit
under the Slate Governnent’ and his nomination was rightly
rejected by the officer. [901 A

In the instant case, the respondent was holding the
post of Assistant Teacher in a Basic Primary School on the
date of his nomnation as a candidate at the election and
was in receipt of the salary attached to that post. The
Institution wherein he was enployed was being run and
managed by the Zila Parishad and the respondent was
therefore an enpl oyee of the Zila Pari shad on the
promul gation of the U P. Odinance No. 14 of 1972 whi ch was
repl aced by the U P. Basic Education Act, 1972 he becane an
enpl oyee of the Board under section 9(1) of the Act which
provided for the transfer of enployees of |local bodies to
the Board. The State Governnment under section 19 franed the
Uttar Pradesh Basic Educational Staff Rules, 1973 which were
applicable to all the enpl oyees of the Board. The appointing
authority in respect of Assistant Teachers was the District
Basi ¢ Education officer, who was an officer appointed by the
State Covernnent. The Schedule to the Rules prescribed the
appoi nting authorities and the appellate authorities in
respect of different posts in the Board. The Rul es provided
for the procedure tobe followed in disciplinary proceedi ng
and the punishnent that nmay be inposed when an enpl oyee Vs
found guilty of any act of msconduct. The procedure laid
down in the Cvil Services (Classification, Control and
Appeal) Rules as applicable to the ~servants of the Uttar
Pradesh Government . was required to be followed as far as
possi bl e. The funds of the Board cane fromthe contribution
made by the State Government. The School in question was not
a privately sponsored institution which was recognised by
the Board. The final control of the school was vested in the
CGovernment and such control was exercised by it through the
Director or Deputy Director of Basic Education and ' other
District Basic Education officers appoi nt ed by t he
CGovernment. The Board for all practical purposes was a
department of the Gover nnent and its aut onony was
negligible. The respondent therefore held an ’'office of
profit under. the State Government’'.[888 E, 893 E-897 B

2. The object of enacting Article 191(1)(a) is that a
person elected to a Legislature should be free to carry on
his duties fearlessly w thout being subjected to any kind of
governmental pressure. |If such a persons is holding an
of fice which brings himrenunerati on and the Government -has
a voice in his continuance in that office there is every
i keli hood of such person succunbing to the w shes of the
CGovernment. Article 191(1)(a) is intended to elimnate the
possibility of a conflict between duty and interest of an
el ected representative and to nmamintain the purity of ' the
| egi sl ature. [881 E]

3. The term’'office of profit wunder the Governnent’
occurring in Article 191(1)(a) though indeterminate | is an
expression of wder inmport than as ’'post held wunder the
Government’ dealt with in Part XV of the Constitution, [881
Fl

4. For hol ding 'an office of profit wunder the
Governnment a person need not be in the service of the
CGovernment, and there need not be any relationship or naster
and servant between them An office of profit involves two
el ements, nanely that there should been office and that it
should carry sone remuneration. [881l G
879

5. In order to determ ne whether a person holds an
office of profit under the Governnent several tests are
ordinarily applied such as whether the Governnent makes the
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appoi nt nent, whether the Governnment has the right to renove
or dismiss the holder of the office, whether the Government
pays the remruneration, whether the functions perforned by
the holder are carried on by himfor the Government and
whet her the Governnent has control over the duties and
functions of the holder. [881H 882 A

Maul ana Abdul Shakur v. Rikhab Chand & Anr. [1958]
S.CR 387; M Ramappa V. Sangappa & Os. [1959] S.C.R
1167; CGurugobinda Basu v. Sankari Prasad Guosal & Os.
[1964] 4 S.C. R 311; D.R Curushantappa v. Abdul Khuddus
Anwar & Os. [1969] 3 S.C. R 425; Divya Prakash v. Kultar
Chand Rana & Anr. [1975] 2 S.C.R 749; State of CGujarat &
Anr. v. Ranman Lal Keshav Lal Soni & Os [1983] 2 S.C. C. 33;
Kona Prabhakara Rao v. M Seshrgiri Rao & Anr A l.R 1981
S.C. 658 referred to.

6. The incorporation-of  a body corporate may suggest
that the statute intended it to be a statutory corporation
i ndependent of the Governnent. ‘But it is not conclusive on
the question whether it is really so independent. Sone tines
the form may be that of body corporate independent of the
CGovernment _but- in substance it may be just the alter ego of
the Government itself: The true test depends upon the degree
of control the CGovernnent ~has over it the degree of its
dependence on Government for its financial needs and the
functional aspect and so on. [898 H 899 B]

7. Article 45 of the Constitution requires the State to
endeavour to provide for free and conpul sory education for
all children wuntil they conplete the age fourteen years.
Primary education in.a State, unlike higher education, is
the special responsibility of its Government. [899 (]

In the instant case, the Utar Pradesh Basic Education
Act, 1972 was passed with the object of enabling the
Government to take over all basic school s which were being
run by the local bodies in the State and to manage them and
to admnister all matters pertainingto the entire ' basic
education in tho State, through the Board consisting nostly
of officers appointed by the Governnent. [899 F-Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1101 of
1982.

Appeal by Special leave fromthe Judgnent and order
dated the 3rd March, 1982 of the Allahabad High Court in
El ection Petition No. 21 of 1980.

P. R Midul, J. B. Dadachanji, R Narain, O  C. Mathur
and Ms. A K Verma for the Appellant.

J. P. Goyal, V. K Vernma and Rajesh for the Respondent.

The Judgrment of the Court was delivered by
880

VENRATARAM AH, J. The question involved in this appea
i s whether an Assistant Teacher enployed in a Basic Primary
School run by the Utar Pradesh Board of Basic Education
constituted under the Uttar Pradesh Basic Education Act,
1972 (U P. Act No. 34 of 1972) (hereinafter referred to as
"the Act’) is disqualified for being chosen as a nenber of
the State Legislative Assenbly wunder Article 191 (1)(a) of
the Constitution.

The appellant Biharilal Dobray, the respondent Roshan
Lal Dobray and sone others were nom nated as candi dates at
the election to the Utar Pradesh Legislative Assenbly from
308 Kanauj (S.C.) Assenbly constituency at the | ast genera
el ections held in the year 1980. The noninati on paper of the
respondent was, however, rejected by the Returning officer
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by his order dated May S, 1980 on the ground that he was
hol ding an office of profit under the Governnent of the
State of Utar Pradesh and hence was disqualified under s
Article 191(1)(a) of the Constitution for being chosen as a
menber of the Legislative Assenbly. After such rejection the
polling took place on May 28, 1980 and the appellant who
secured the highest nunber of votes was declared el ected on
June 1, 1980. Aggrieved by the result of the election, the
respondent who was not allowed to contest the election by
reason of the rejection of his nom nation paper filed an
el ection petition before the H gh Court of Allahabad
chal l engi ng the correctness of the order of rejection of his
nom nati on paper and the result of the election which was
held thereafter. He contended that since the-post of an
Assi stant Teacher in a Basic Education School which he held
was not an office of profit under the State Governnent the
rejection of his nom nation was inproper and, therefore, the
el ection of the appellant was liable to be declared as void
as provided in section 100(1)(c) of the Representation of c
the Peopl'e ~Act, 1951. The High Court being of the opinion
that the post held by the respondent was not an office of
profit under the State Government held that the rejection of
his nom nation was -~ i nproper and the election of the
appel l ant was liable to be declared as void. Accordingly the
el ection petition 'wasallowed and the . 1 - appellant’s
el ecti on was declared as void. . Aggrieved by the decision -
of the Hi gh Court, the appellant has preferred this appea
under section 116-A of the Representation of the People Act,
1951.

Al though there was an alternative plea raised in the
el ection petition that the respondent had ceased to hold the
post of the Assistant Teacher in the Basic Education Schoo
on the relevant date by reason of his prior registration, it
was not pressed at the hearing
881
of the election petition and the -parties proceeded on the
basis that the respondent was holding the said post at al
materials times. The only issue tried by the Hi gh 'Court was
whet her the said post was an office of profit under the
State CGovernment or not which, as stated earlier, was
answered in favour of the respondent.

The plea of disqualification of the respondent for
bei ng chosen as a nenber of the Legislative Assenbly was
based on Article 191 of the Constitution, the naterial part
of which reads thus :

"191. (1) A person shall be disqualified for being
chosen as and for being, a nenber of the Legislative
Assenmbly or Legislative Council of an State

(a) if he holds any office of profit under the

CGovernment of India or the Governnment of any
State specified in the first Schedule, other
than an office declared by the Legislature of
the State by law not to disqualify its
hol der; .. "

The object of enacting Article 191 (1) (a) is plain. A
person who is elected to a Legislature should be free to
carry on his duties fearlessly without being subjected to
any kind of governnental pressure. If such a person is
hol ding an office which brings him rermuneration and the
CGovernment has a voice in his continuance in that office,
there is every likelihood of such person succunbing to the
wi shes of Governnent. Article 191 (1) (a) is intended to
elimnate the possibility of a conflict between duty and
interest and to maintain the purity of the Legislatures. The
termoffice of profit wunder the Government’ used in the
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above clause though indeterminate is an expression of w der
i mport than a post held under the Governnent which is dealt
with in Part XIV of the Constitution. For holding an office
of profit wunder the GCovernment a person need not be in the
service of the Government and there need not be any
rel ati onship of master and servant between them An office
of profit involves two elenents, nanely, that there should
be an office and that it should carry sone renuneration. In
order to deternine whether a person holds an office of
profit under the CGovernnent several tests are ordinarily
applied such an whet her t he CGover nirent makes t he
appoi nt nent, whether the Governnent has the right to renove
or dismiss the holder of the office, whether the Government
pays the remuneration, whether the functions perforned by
the holder are carried  on by himfor the Governnment and
whet her the Cover nment

882

has control over the duties and functions of the hol der
Whet her an office in order to be characterised as an office
of profit. _under the Governnent should satisfy all these
tests or —whether any one or nore of them may be decisive of
its true nature has been the subject matter of several cases
decided by this Court but - no decision appears to |ay down
conclusively the characteristics of an office of profit
under the Governnent although the Court has no doubt
determned in each case whether the particular office
involved in it was such an office or not having regard to
its features.

In Maul ana Abdul. Shakur v. R khab Chand & Anr. (1) the
guestion before this Court was whether the Manager of the
Durgah Khwaja Saheb School run by a conmittee of nmanagenent
fornmed under the provisions of the Durgah Khwaja Saheb Act,
1955 held an office of profit under the Central Governnent.
The appellant in that case was elected to the Council of
States (Rajya Sabha) by the Electoral College of A ner at
the election held in 1957. The unsuccessful candidate, the
respondent therein, filed an election petition questioning
the wvalidity of the election on the ground ‘that the
appel l ant therein was disqualified for being chosen as a
menber of Parliament as he was holding the office of the
Manager of the school belonging to the Durgah Khwaj a Saheb
whi ch was governed by the Durgah Khwaj a Saheb Act, 1955 and
had been appoi nted as Manager by the conmittee of managenent
appointed by the Central Governnent under section 6(2) of
that Act. 1t was contended by himthat because a nmenber of
the coomittee of managenent could be renpved by the Centra
CGovernment and because the committee could nake bye-|aws
prescribing the duties and powers of the enployees of the
Durgah, the appellant therein was holding an  office of
profit under the Central Governnent and was, therefore,
di squalified under Article 102(1)(a) of the Constitution
which was nore or less simlar to Article 191(1)(a) of the
Constitution. The Election Tribunal accepted the above plea
and set aside the election. On appeal this Court reversed
the decision of the Election Tribunal holding that the
office of the Manager 1in question was not an office of
profit under the Central CGovernnent. The Durgah in question
was a religious institution and its affairs were regul ated
by the Durgah Khwaja Saheb Act, 1955. The said Act was
passed for making provision for the proper adm nistration of
the Durgah and the endownent of the Durgah Khwaj a Mi n-ud-
din Chishti generally
883
known as Durgah Khwaja Saheb of Ajnmer. The property,
endowrent and funds of the said Durgah belonged to it and
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not to the Central Governnent and the enployees who were
working in the Durgah were enployees of the Durgah. The
Central Covernnment only had the power to appoint the nmenbers
of the commttee. This Court observed in the course of its
j udgrment at page 394 thus:

"No doubt the Committee of the Durgah Endowrent is

to be appointed by the Governnent of India but it is a

body corporate wi th perpetual succession acting within

the four corners of the Act. Merely because the

Commttee or the nenbers of the Committee are

renoveabl e by the CGovernment of India or the Cormittee

can nake Dbye-laws prescribing the duties and powers of
its enployees cannot in our opinion convert the
servants of the Committee into holders of office of
profit under the Governnent of India. The appellant is
nei t her appointed by the GCovernment of |India nor is
renovabl e by the Governnent of India nor is he paid out
of "'the revenues of India. The power of the CGovernnent
to appoint a person to an office of profit or to
continue him in that office or revoke his appoi ntnent
at their —discretion and paynent from out of Governnent
revenues are inportant factors in determ ning whether
that person is holding an office of profit under the

Covernment though paynment from a source other than

Government revenue is not always a decisive factor. But

the appointnent / of the appellant does not conme within

this test."

In M Ranmappa v. Sangappa & Ors (1) the question before
this Court was whet her Patels and Shanbhogs who were hol ders
of hereditary village offices governed by the Mysore Vill age
Ofices Act, 1908 were disqualified under Article 191(1)(a)
of the Constitution for being chosen as nmenbers of the State
Legi sl ative Assenbly. The Court answered the question. in the
affirmati ve and observed at pages 1176-77 thus:

"W then cone to this that Patels and Shanbhogs
are officers, who are appointed to their offices by the
884

CGovernment though it may be that the Governnment has no

option in certain cases but to appoint anheir of the

[ ast holder; that they hold their office by reason of

such appoi ntnment only; that they work under the contro

and supervision of the CGover nent ; t hat their
remuneration is paid by the Governnent out of
CGovernnment  funds and assets; and that they -are

renovabl e by the Government, and that there is no one

el se under whomtheir offices could be held. Al these

clearly establish that Patels and Shanbhogs hold
of fices of profit under the Government."

The next case to be noticed is Qurugobinda Basu v.
Sankari Prasad Ghosal & Os.(1) in which this Court had to
deci de whether the appellant therein who was a ‘chartered
accountant and a partner of a firmof auditors appointed as
auditors of two Governnent conpani es was hol ding an office
of profit under the Union Government and the CGovernnent of
West Bengal and was, therefore, disqualified under Article
102(1)(a) of the Constitution from being chosen as a nenber
of the Lok Sabha. The appellant therein contended that on a
true construction of Article. 102(1)(a) of the
Constitution he could not be said to hold an office of
profit under the Governnent of India which held the entirety
of shares in one conpany and the Governnent of West Benga
which held the entirety of shares of the other conpany
because the various tests viz. the Government had the power
to appoint, the CGovernment had the right to renove, the
Covernment paid the remruneration and the CGover nirent
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controlled the functions and duties of the holder of the
office did not co-exist and that the fulfillment of sone of
the said tests alone did not nmake the office and office of
profit under the CGovernnent. He contended that his
remuneration was paid by the conpanies and not by the
CGovernments; he perfornmed the functions for the comnpanies
and that his duties were controlled by the Conptroller and
auditor General who was different fromthe Governnment. This
Court rejected the plea of the appellant holding that what
had to be considered was the substance of the matter and not
the form It observed:

"In the case before us the appointnment of the
appellant as also ‘his continuance in office rests
solely with the Governnment of India in respect of the
two conpanies. H's renuneration is also fixed by
Government. We assune

885

for the purpose of this appeal that the two compani es

are statutory bodies distinct from Governnent but we

nust. renmenber at the sane tine that they are Governnent
conpanies within the neaning of the Indian Conpanies

Act, 1956 and 100% of the shares are held by the

CGovernment. We must- al so remenber that in the

performance of hi's functions the appel I ant is

controlled by ' the Conptroller and Auditor-General who
hinself is undoubtedly holder of an office of profit
under the CGovernnent, though there are safeguard in the

Constitution ‘as to his tenure of office and

removability therefrom ...As we have said earlier

whet her stress w ll be laid on one factor or the other
wi Il depend on the facts of each case.”

Utimately the Court held that the appellant held an
office of profit under the two Governnents ‘and was
di squalified under Article 102(1)(a) of the Constitution
This was a decision by a Bench of Five Judges. But in D. R
Gurushani appa v. Abdul Khuddus Anwar & Os.(1) a Bench of
three Judges of this Court distinguished the decision in
Gur ugobi nda Basu's case (supra) and held that an empl oyee of
a CGovernment company was not holding an office of profit
under the CGovernnent. The foll owi ng passage in that judgnent
appearing at page 433 brings forth the view expressed by the
Court:

"M. GQupta, fromthese views expressed by the
Courts, sought to draw the inference that the prinary
consi deration from deternining whether a person holds
an office of profit under a Governnent is the anount of
control which the Governnent exercises over that
officer. In the present case, he relied on the
circunstances that all the shares of the Conpany are
not only owned by the Msore Governnent but the
Directors of the Conpany are appointed by the
Governnment-a M nister was one of the first Directors of
the Conpany; the appointment of the Secretary to the
Conpany is subject to approval of the Governnent; and,
even in the general working of the Conpany, Governnent
has the power to issue directions to the Directors
which nmust be carried out by them It was urged that
respondent No 1 was directly under the control of the
Managing Director who is hinmself appointed by the
CGovernment and may even be a 'lent officer’

886

holding a per manent post under the CGover nrrent .

Respondent No. 1 thus, nust be held to be working under

the control of the Government exercised through the

Managi ng Director.
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We are unable to accept the proposition that the
nere fact that the Governnent had control over the
Managi ng Director and other Directors as well as the
power of issuing directions relating to the working of
the Conpany can lead to the inference that every
enpl oyee of the Conmpany is under the control of the
Government. The power of appointnent and dism ssal of
respondent No. 1 vested in the Managing Director of the
Conpany and not in the Governnent. Even the directions
for the day-to-day work to be performed by respondent
No. 1 could only be issued by the Managi ng Director of
the Conpany and not by the Government. The indirect
control of the Governnent which mght arise because of
the power of the Governnent to appoint the Mnaging
Director and to issue directions to the Conpany inits
general working does ~not bring respondent No. 1
directly under the control-of the Government."

Divya Prakash v. Kultar Chand Rana & Anr.(1l) is a
decision of this Court which is very close to the present
case. There the Court had to consider whether the post of a
Chai rman of the Board of School Education of the State of
H machal Pradesh appointed under section 18 of the H macha
Pradesh Board of School Education Act, 1968 was an office of
profit under the State ~Governnent. The Court while hol ding
that the said office was an office under the State
Governnment held that' since the candidate concerned was
appointed in an honorary capacity w'thout any remuneration
ever though the post carried renuneration, he was not
hol ding an office of « profit and thus was not disqualified
under Article 191(1)(a) of the Constitution

Now we cone to the |atest decision of this Court which
is very relevant of purposes of this case and that is State
of Gujarat & Anr. v. Ranman Lal Keshav Lal Soni & Os in
whi ch the question was whether the enployees transferred to
the Gujarat Panchayat Service —and working under the'loca
authorities forned under the Cujarat
887
Panchayats Act, 1961 were State Governnment enpl oyees or not.
The said |ocal authorities were corporate bodi es constituted
under the statute. After considering several earlier
decisions cited before it the Court observed at pages 50-51
t hus:

"W may now revert to the question whether the
nmenbers of the Qujarat Panchayat Service are government
servants. First, we see that the duties which they are
required to perform are in connection wth those
affairs of the State which are entrusted to the
Panchayat Institutions by the statute itself or by
transfer by the Government under the statute. Next, the
expenditure towards the pay and allowance of officers
and servants of the panchayat service, serving for the
ti me being under any panchayat has, no doubt, to be net
by the panchayat from its own fund, but, as we have
seen, the fund consists substantially of some
contributed or lent by the State Governnent and of the
proceeds of any tax or fee inposed by or assigned to
t he panchayat under the Act. The inposition of a tax or
a fee in the nature of a tax, as we know, is
essentially a function of the State. So the salary and
al | owances of the servants and officers of the
panchayat service are paid out of funds contributed, or
| ent by the Governnent or raised by the discharge of an
essential governnment function. Secretaries of Gram and
Nagar Panchayats are to be appointed in accordance with
the Rules nade by the Government, while the Taluga
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Devel opnent officer is to be Secretary of the Taluga

Panchayat and the District Devel opnent Oficer is to be

the Secretary of the District Panchayat. Taluga and

District Developnment O ficers are, of course, officers

of State service. Gram and Nagar Panchayats may have

ot her servants, as may be determ ned under Section 203,

but they have to be appointed by such authority as nmay

prescribed by the Government and their conditions of
service shall be such as nmay be prescribed by the

CGovernment. Section 203 as already noticed by us,

contenmpl ates the constitution of a single centralised

panchayat service, the classes, cadres and posts of
whi ch have to be determ ned by the Governnent fromtine
to tine. The node of recruitnment, whet her by
exam nation or other-wise, the conditions of service,
the power in respect  of appointnments, transfers and
pronoti ons of officers and

888

servants and disciplinary action which may be taken
agai'nst them are to be regulated by the Rul es made by
the Government. The Rules so -nade are particularly
required to contain a provision entitling servants so
such cardres inthe panchayat service to pronotion to
such cadres in the State service as may be prescribed
vi de Section 203(4)(a). This is an inmportant provision.
There cannot  be any question of a rule providing for
promotion from the panchayat service to the State
service unl ess 'the panchayat service is also a service
under the State. Again Section 203(5) requires that
rules may provide for “inter-district transfers of
servants belonging to the panchayat service and the
circunstances in which and the conditions subject to
whi ch such transfers may be nade. Thi's provision al ong
with the other provisions of ‘Section 203 which provide
for the pronotion and transfer of servants bel onging to
the district, taluga and local cadres wthin the
district, taluga and gram or nagar clearly show that
the servants are not the servants of the individua
panchayats but belong to a centralised service."

In the light of the above pronouncenents we shal
proceed to examne this case. There is no dispute that the
respondent was hol ding the post of an Assistant Teacher in a
Basi ¢ School on the date of his nonmination as a candidate at
the election in question and was in receipt of the salary
attached to that post. The only question which needs to be
examned is whether the post he was hol ding was one under
the State Covernment  or not. This leads us to the
consi deration of the relevant provisions of the Act i.e. the
Uttar Pradesh Basic Education Act, 1972. The Statement of
bj ects and Reasons attached to the Bill which later on
becane the Act reads thus:

"Statement of objects and Reasons-(1) The
responsibility for primary education has so far
rested with the Zila Parishads in rural areas and
with Minicipal Boards and Mahapalikas in urban
areas. The administration of education at this
level by the local bodies was not satisfactory,
and it was deteriorating day by day. There was
public demand for the Governnent to take inmedi ate
steps for inproving the education at this |evel.
Hence for reorganizing, reformng and expending
el enentary education it

889
became necessary for the State Government to take
over its control into its own hands.
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(2) Repeated demands had been made by all sections of
the Legislature also for the take-over of the
control of elenmentary education by the State
CGovernment from |ocal bodies. Echoing this public
demand, the Governor had also in his address to
both the Houses of the Legislature on March 20,
1972, said that in order to strengthen the primary
and junior high schools and to increase their
useful ness Government was going to assume ful
responsibility for its control and nanagenent.

(3) Wth a viewto taking effective steps for securing
the object of Article 45 of the Constitution, and
fulfilling the ‘assurances given in the Governor’s
address and respecting the popular demand it was
necessary to ~entrust the conduct and control of
el ementary education to a virile institution which
may be expected to inject newlife intoit and to
make it progressive. It was, therefore, decided by
the Governnment to transfer the control of primary
education from the |local bodies to the Utar
Pradesh Board of Basic Education with effect from
the educational session 1972-73.

(4) The educational session had conmenced and the

Legi sl ative Council was not in session and if
i mredi ate action had not been taken, the matter
woul d have had to be postponed till t he

educational session 1973-74 with -the result that
the desired object woul d not have been achieved.
Therefore, in order to inplenment the said decision
i medi ately, the Uttar Pradesh Basic  Education
Ordi nance, 1972, was pronul gat ed.

(5) The Uttar Pradesh Basic Education Bill, 1972, is

being i ntroduced to replace the said Odinance."

A readi ng of the above Statenent of objects and Reasons
shows that the Act was enacted for the purpose of enabling
the State Governnent to take over  the responsibility of
primary education fromthe |local authorities such as Zla
Pari shads, Munici pal Boards and
890
Mahapal i kas. For this purpose the Act provides for the
constitution of a Board to run the school inparting primary
education instead of keeping themas a part of a Departnent
of Education of the State Government. The Board is
established by the State Governnent under section 3 of the
Act with the Director, ex officio, as its Chairman. The
ot her menbers of the Board are two persons to be nom nated
by the State CGovernnent from anongst Adhyakshas, if any, of
Zila Parishads; one person to be nomnated byl the State
Government from anongst the Nagar Pranukhs, if any, of the
Mahapal i kas; one person to be nomnated by the /'State
Governnment from anongst the Presidents, if any,- of the
Muni ci pal Boards; the Secretary to the State Governnment in
the Finance Departnent, ex officio; the Principal of the
State Institute of Education, ex officio; the Secretary of
the Board of H gh School and Internediate Education
Al'l ahabad, ex officio; the President of the Utar Pradesh
Prat hm k Shi kshak Sangh, ex officio; two educationists to be
nom nated by the State CGovernnent and an officer not bel ow
the rank of Deputy Director of Education to be nom nated by
the State Government who shall be the Menber Secretary of
the Board. The functions of the Board are set out in section
4 of the Act thus:

"4, Function of the Board - (1) Subject to
the provisions of this Act it shall be the
function of the Board to organi se, co-ordinate and
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(2)

control the inparting of basic education and

teachers’ training therefore in the State, to

raise its standard and to correlate it with the
system of education as a whole in the State.

Wthout prejudice to the generality of the

provi sions of sub-section (1) the Board shall, in

particul ar, have power-.

(a) to prescribe the courses of instruction and
books for basic education and teachers’
training therefor;

(b) to conduct the junior high school and basic
training certificate examnation and such
ot her examnations as the State Governnent
may from tinme to tinme by general or specia
order assign to it and to grant diplom or
certificates to candi dates successful at such
exami nation;

(c) to lay down by general or special orders in
t hat behal f , nor.ns rel ating to t he
establishment or ~institutions by the Zla
Basi ¢ Shiksha ~Samitis or Nagar Basic Shiksha
Samtis and to Superintend the said Samtis
in respect of the adm ni stration of
institutions for inparting instruction and
pr epari ng candi dat es for admi ssion to
exam nati ons conducted by the Board;

(cc) to take over the nmanagenent of all basic
school s which before the appointed day,
bel onged to any | ocal body;

(d) to exercise supervision -and control over
basi ¢ school s, nornal schools, basic training
certificate units andthe State Institute of
Educati on;

(e) to accord approval (with or wi't hout
nodification) to the schenes prepared by the
Zila Basic Shiksha Samiti or the Nagar
Shi ksha Sanmiti for the devel opnent ‘expansi on
and i nprovenent of  and research in  basic
education in any district or in the State or
in any part thereof;

(f) to acquire, hold and di spose of any property,
whet her novabl e or i movabl e and in
particular, to accept gift of any building or
equi prent of any basic school ~ or _norma
school on such conditions as it thinks fit;

(g) to receive grants, subventions andloans from
the State CGovernnent;

(g-1) to have superintendence over the Zila Basic
Shi ksha Samitis and the Nagar Basic Shi ksha
Sanmitis in the performance of their functions
under this Act and subject to the control of
the State Government, to issue directions to
the Samtis which shall be binding on such
Samitis;

(g-2) to constitute sub-comittees (from anongst
the menmbers of the Zila Basic Shiksha Samitis
and

Nagar Basic Shi ksha Samitis) for such
purposes as the Board thinks fit;

(h) to take all such steps as may be necessary or
convenient for, or nmay be incidental to the
exercise of the power, or the discharge of
any function or duty conferred or inposed on
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it by this Act;

Provi ded that the courses of instruction and books
prescri bed and institutions recognised before the
comencemnent  of this Act shall be deened to be
prescri bed or recogni sed by the Board under this Act,

For the pur poses of exer ci si ng power s of
managenent supervision and control over the basic
school s under clause (cc) or clause (d) of sub-section
(2), which before the appointed day bel onged to a | oca
body the powers and functions of a local body in
respect of such schools shall stand transferred to the
Board. "

Section 6 of the Act which deals with officers and
ot her enpl oyees of the Board reads thus:

"6 OfFficers and ot her enpl oyees of the Board-
(1) For the purposes of enabling it efficiently to
di scharge its ~functicons under this Act the Board
may appoi nt -~ such nunber of office teachers and
ot her enployees as it —may, wth the previous
approval of the State Governnent, think fit.

(2) XX XX XX XX XX

(3) XX XX XX XX XX'" (Enmphasis added)

Section 7 of the Act states that the Board shall have
its omn fund, and all receipts of the Board are required to
be credited into it and all paynents are to be nade out of
it. The Director, the Deputy Director of Education (Memnber
Secretary) and District Basic Education Oficers who are
incharge of the administration of the Board are officers
appoi nted by the State Government. Section 13 of the Act
whi ch vests the control in the hands of the State Governnent
reads thus :

893

"13. Control by the State Government- (1) The

Board shall carry out such directions as may be
issued to it from time to time by the State
Government for the efficient admnistration of
this Act.
(2) If in, or in connection with, the exercise of
any of its powers and discharge of any of the
functions by the Board under this Act, any dispute
ari ses between the Board and the State Government,
or between the Board and any local body, the
decision of the State Governnent on such dispute
shall be final and binding on the Board or the
| ocal body, as the case may be.

(3) The Board or the local body shall furnish to

the State Government such reports, returns and

other information, as the State GCovernnent. may
fromtime to time require for the purposes of 'this

Act . "

The respondent was originally working as antAssi stant
teacher in the Basic Primary School, Sengarmau, | Tahsi
Kanauj, District Farrukhabad. That institution was being run
and managed by the Zila Parishad of Farrukhabad and the
respondent was therefore an enployee of the said Zla
Pari shad. On the pronulgation of the U P. Odinance No. 14
of 1972 which was replaced by the Act, he becane an enpl oyee
of the Board under section 9(1) of the Act which provided
for the transfer of enployees of the local bodies to the
Board. Section 9(1) of the Act reads thus :

"9. Transfer of enployees-(1) On and fromthe
appoi nted day every teacher, officer and other
enpl oyee serving under a |ocal body exclusively in
connection wth basic schools (including any
supervi sory or i nspecting staff) i medi ately
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before the said day shall be transferred to and
beconme a teacher, officer or other enployee of the
Board and shall hold office by the same tenure, at
the sane remuneration and upon the sanme other
terns and conditions of service as he would have
held the same if the Board had hot been
constituted and shall continue to do so unless and
until such tenure, renmuneration and other terns
and conditions are altered by the rules made by
the State Governnent in that behalf:
894

Provided that any service rendered under the
| ocal body by any such teacher, officer or other
enpl oyee before the appointed day shall be deened
to be service rendered under the Board:

Provided further that Board nmay enploy any
such teacher, ~officer or other enployee in the
di scharge of" such functions wunder this Act as it
may -t hi nk-~ proper and every such teacher, officer
or other enpl oyee shall discharge those functions
accordingly."

In exercise of its powers under section 19 of the Act
the State Government has framed the Utar Pradesh Basic
Educational Staff Rules, 1973 which are applicable to al
the enpl oyees of the “Board. The appointing authority in
respect of Assi stant Teachers is the District Basic
Education Oficer who is an officer appointed by the State
CGovernment. The Schedul e given under the said Rules which
prescribes the appointing authorities and the appellate
authorities in respect of the different posts in the Board
is as foll ows:

" SCHEDULE"
SI.  Nane of the Appoi nti ng Appel | ate Authority
No. post Aut hority
1 2 3 4
1. Educati on Director of Education State Governnent
Superi nt endent (Basic)/ Chairman of
(Mal e and t he Board.
Femal e) .
2. Assi st ant Deputy Director of Chai rman of the
At t endance Educati on Boar d
of ficer (El enentary) Menber
(Mal e and Secretary of the
Femal e) Boar d.
3. Head C erk Ditto Ditto
4. Account ant Ditto Ditto
895
Sl . Nanme of the Appoi nting Appel | ate Authority
No. post Aut hority
1 2 3 4
5. St or e- keeper District Basic Menber Secretary
Educati on O ficer of the board
6. O her derks Ditto Ditto
In Rural Areas
7. Class |V Deputy I nspectors District basic
enpl oyees of schools, Deputy Educati on
of fi ces and i nspectresses of Oficers.
I nstitution. School s.

In Urban Area District Basic
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Educati on Super - Educati on
i ntendent/Lady Educa- Oficers
tion Superintendent.

8. Headnast er s/ District Basic Educa- Chairnman of the
Headm s- tion Oficer/Addi- Boar d
tresses in tional District Basic
Seni or Basic Education O ficer
School s (Worren) .

9. Assi st ant Ditto Menber - Secret ary
Teachers/ of the Board
M stresses
of Seni or
Basi ¢ School s.

10. Headmast ers/ Ditto Ditto

Headm stresses
of junior Basic

School s.

896

SI.  Nane of the Appoi nting Appel | ate Authority

No. post Aut hority

1 2 3 4

11. Assistant District Basic Menber - Secretary
Teacher s/ Educati on of the Board.

M stresses O ficer/Additiona

of Juni or District Basic

Basi ¢ School s. Education O ficer
(Wonen)

12. Headmi stresses District Basic Menber -secretary
of Nursery Education O ficer of the Board
School s. District Basic

Educati on O fi cer
(Wonen)
13. Assi stant Ditto Ditto

M stresses
of Nursery
School s.

It is seen that all officers nmentioned in colum 3 and
colum 4 of the above Schedule are either the State
CGovernment or officers appointed by the State Governnment.
The said officers are all officers of the Governnent
Departnment who hold the posts in the Board ex officio, that
is, by virtue of the corresponding post held by themunder
the Government. The Rules provide for the procedure to be
followed in disciplinary proceedings and the punishnents
that may be inposed when an enployee is found guilty of any
act of misconduct. Rules 5 of the said Rules provides for an
appeal agai nst any order i mposi ng punishment to the
prescribed authority. The procedure laid down “in Cvi
Services (Cassification, Control and Appeal) Rules as
applicable to servants of the Uttar Pradesh Government is
required to be followed as far as possible in the case of
the enployees of the U P. Board of the Basic Education. The
funds of the Board nainly conme fromthe contribution nade by
the State Governnment. The school in question is not a
privately sponsored institution which is recognised by the
Board. The Statenment of Cbjects and reasons attached to the
Bill which was passed as the Act clearly says that the Act
was passed in order to enable the State Government to take
over
897
the administration of schools inparting prinmary education
which were being run by the local authorities into its own
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hands. Even though the representatives of |local authorities
are associated in the admnistration of such schools after
the Act was passed, the final control of the schools is
vested in the Government and such control is exercised by it
through the Director and Deputy Director of Basic Education
(Menber - Secretary) and other District Basi ¢ Educati on
O ficers appointed by the Government.

The High Court principally relied on the decisions of
this Court in Mulana  Abdul Shakur’ s (supra) and
D. R Gurushantappa’s case (supra) in reaching the concl usion
that the respondent was not holding an office of profit
under the Government. 1In the first case, as nentioned
earlier, the enployer was the Durgah which was a religious
institution whose affairs were only regulated by an Act of
Parliament and the renuneration was being paid out of the
funds of the Durgah.” In the second case the candidate in
guestion was an enpl oyee of a Governnent conpany whi ch had
been registered ~under the Conpanies Act but the powers of
managenent were vested in the Mnaging Director of the
Conpany functioning in accordance with the Articles of
Associ ation of the Conpany and the control of the Governnent
was very indirect. In Kona Prabhakara Rao v. M Seshagiri
Rao & Anr. in whichthe judgment was rendered by one of us
(Fazal Ali, J.) /the candi date whose nom nation was
guestioned was a part-tinme Chairman of a conpany called the
Travel and Tourism /Corporation (Andhra Pradesh) Private
Limted who had been appointed by the Andhra Pradesh State
Road Transport Corporati on which was a Cor porati on
establ i shed under the road Transport Corporations Act, 1950.
In this case also the control ~of the Governnent was too
renot e.

We are of the view that the present case is governed by
the principles laid down by the judgnment of this Court in
Raman Lal Keshav Lal Soni’'s case (supra). The functions of
the enployees of the Board are in - connection wth the
affairs of the State. In expenditure of the Board is |largely
nmet out of the noneys contributed by the State Governnent to
its funds. The teachers and other enployees are to be
appointed in accordance with the rules by officers who are
thensel ves appointed by the Government. The disciplinary
proceedings in respect of the enployees are subject to the
final decision of
898
the State Governnent or other CGovernment officers, as the
case may be. This Court, as mentioned earlier, held in D vya
Prakash’s case (supra) that the officers of the Board of
School Education constituted wunder the H machal Pradesh
Board of School Education Act, 1968 which was a  body
cor porate havi ng perpetual succession and a conmon seal held
their offices under the CGovernment al though in/ that
particular case it was held that the office was  not an
office of profit as the person concerned was working in an
honorary capacity. We have gone through the H machal Pradesh
Board of School Education Act, 1968 and we find that the
provisions of that Act are alnobst simlar in pattern to the
provisions of the Act with which we are concerned in this
case.

On behalf of the respondent it is however urged that
the Board of Basic Education being a body corporate having
per petual succession and a common seal its enpl oyees cannot
be considered as holding any office of profit wunder the
CGovernment and in support of this contention reliance has
been placed on the decision of the H gh Court of Allahabad
in Radha Krishna Visharad v. Cvil Judge, Aligarh & Os. In
that case the Court had to construe the provisions of clause
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(c) of section 13 of the U P. Internediate Education Act,
1921 which provided that a person was disqualified for being
chosen a nenber of Kshetra Sanmiti or coopted as a nenber
thereof or for being elected as a Pranukh under section 7 of
that Act if he held any office of profit in the gift or
di sposal of Covernnment or any local authority including a
Gaon Sabha. The ground on which the Returning officer had
rejected the nom nati on paper of the petitioner in that case
for election to the office of the Pranukh of Kshettra Samiti
was that inasmuch as he was in the service of the Jawahar
Inter College which was an institution receiving grant-in-
aid from the Governnent, he was hol ding an office of profit
inthe gift or disposal of the Governnent. The Court held
that the rejection was  bad because all that the U P.
I nternedi ate Education ~Act, 1921 intended to do was to
regul ate the working of recognised institutions and to
provide for High School~ and Internmedi ate Exani nations and
that the said Act did not contenplate that the Governnment
shoul d' becone the owners of the private recognised
institutions. This decision~is not, therefore, of nuch
assi stance to the respondent. Even though the incorporation
of a body corporate nay suggest that the statute intended it
to be a
899
statutory corporation independent of the Governnent it is
not conclusive on the question whether it is really so
i ndependent. Sonetinmes the form nmay  be that of a body
cor porat e i ndependent of the Governnent but in substance it
may be just the alter ego of the Governnent itself. The true
test of determ nation of the said question depends upon the
degree of control the Governnent has over it, the extent of
control exercised by the several other bodies or committees
over it and their conposition, the degree of its dependence
on Government for its financial needs ~and the functiona
aspect, nanely, whet her the body  is discharging any
i mportant Governnental function orjust sonme function which
is merely optional fromthe point of view of Governnent. In
this connection it is necessary to recall the provisions of
Article 45 of the Constitution which require the State to
endeavour to provide for free and conpul sory education for
all children wuntil they conplete the age of fourteen years.
Primary education in a State unlike the higher education is
the special responsibility of its Governnent and as observed
earlier the Act was passed with the object of enablingthe
Government to take over all basic school s which were being
run by the local bodies in the State and to nmanage them as
provi ded specifically in section 4(2) (cc) of the Act and to
adm nister all nmasters pertaining to the ‘entire basic
education in the State through the Board consisting nostly
of officers appointed by the Governnent. The rules nmade
regarding the disciplinary proceedings in respect- of the
teachers in the basic schools managed by the Board as
observed earlier vest the final voice in the ‘State
CGovernment or its Oficers and alnost the entire financial
needs of the Board are net by the Governnent. The Board for
all practical purposes is a departnent of the Governnment and
its autonony is negligible. Sub-section (2) of section 13 of
the Act which enphasis is placed by the respondent is al so
not of rmuch significance. It no doubt recognises the
possibility of a dispute arising between the Board and the
Government regarding the functions of the Board but that
very sub-section provides that if any such dispute arises
the decision of the State Government shall be final and it
shal | be binding on the Board.

It is next urged on behalf of the respondent that the
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di fference between the | anguage of Article 58(2) and Article
66(4) of the Constitution which deal wth the question of
disqualification of a person who seeks el ection as President
or Vice-President respectively and the |anguage of Article
191(1)(a) of the Constitution should be given due inportance
in deciding this case. For purposes of convenience,
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Article 58(2) and Article 66(4) of the Constitution are set
out below. They read thus:

"58.(2) A person shall not be eligible for
election as President if he holds any office of
profit wunder the Governnent of India or the
Government of ‘any State or under any local or
ot her authority subject to the control of any of
the sai d Governments

Expl anation........

"66.(4) A person shall not be eligible for
el ection as - Vice-President if he holds any office
of profit~ under the ~Governnent of India or the
Government of any State or under any local or
ot her authority ~subject to the control of any of
the sai d Governnents

Explanation...................

The contention  of the respondent is that the Board
being an authority subject to the control of the Governnent
cannot be considered as the Government itself as otherw se
Article 58(4) and Article 66(4) of ~the Constitution which
refer to the Government as well as other authority subject
to the control of any Governnent would have to be treated as
suffering from the vice of redundancy. It is further argued
that when the Constitution itself has nade a distinction
between the Governnent and other authority ~subject to the
control of the Governnent, in the absence of any reference
to any other authority subject to the control ' of the
CGovernment in Article 191(1)(a) of the Constitution, the
hol di ng of an office of profit under the Board which is only
an authority wunder the control of the Governnent would not
amount to a disqualification. The argunment is indeed quite
attractive. But it is difficult to accept it having'regard
to the provisions of the Act and the Rules. W have al ready
shown that the Board is not an authority whichis truly
i ndependent of the CGovernnment and that every enpl oyee of the
Board is in fact holding his office under the Government.
This is not even a case of attenpting to pierce the veil -and
trying to find out the true nature of ~sonething after
uncovering it but a case where its true nature i.e. the
subordinati on of the Board and its enployees to the
Government is wit large on the face of the Act and the
Rul es made t hereunder

Havi ng considered all aspects of the question in the
light of the high purposes underlying. Article 191(1)(a) of
the Constitution, we
901
are of the view that the respondent was hol ding an office of
profit under the State Governnent and his nonination was
rightly rejected by the Returning Oficer. The judgnent of
the H gh Court is, therefore, liable to be reversed.

In the result, the judgnment of the Hi gh Court in set
aside and the election petition filed by the respondent is
di sm ssed

The appeal is accordingly allowed. Parties are,
however, directed to bear their own costs throughout.

Appeal al | owed.
902
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