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PETI TI ONER
MUNI Cl PAL CORPCRATI ON OF DELHI

Vs.

RESPONDENT:
GH SA RAM

DATE OF JUDGVENT:
23/ 11/ 1966

BENCH

ACT:

Prevention of Food Adulteration Act (37 of 1954), s. 13(2),
(3) and (5)-Delay in filing prosecution-Sanple given to
accused vendor deconposed- Exam nati on of sanpl e by
Director of Central Food Laboratory not possible-Accussed,if
pr ej udi ced.

HEADNOTE:

The Food I nspectorof the appellant-Mnicipality took a
sanpl e of curd fromthe respondent’s shop for the purpose of
testing whether there was any adulteration. -The sanmple was
divided into three equal parts, put in separate bottles and

seal ed. One bottl e was handed over to the respondent and
one was sent to the Public Analyst who analysed it and sent
his report. On the basis of that report-a conplaint was

filed, seven nonths after receipt of the report, against the
respondent, for an offence under ss. 7 and 16 of the
Prevention of Food Adulteration Act, 1954. During the

trail, the respondent applied to have the sanple given to
hi m anal ysed by the Director of the Central Food Laboratory
in accordance wth s. 13(2) of ({ the Act. The /Director

reported- that the sanple had becone highly deconposed and
could not be analysed. The trial Court acquitted the
respondent accepting his contention that he could not be
convicted after having been denied his right of  obtaining
the Director’s certificate by the delay in launching the
prosecuti on.

On the question whether he should have been convicted onthe
basis of -the Public Analyst’s report.

HELD : A right is conferred by s. 13 (2) on the ~-accused-
vendor to have the sanple, given to him by the Food
I nspector, analysed by the Director after the | prosecution
was | aunched against him It is a valuable right, because,
he <could for his proper defence, have that sanple -analysed
by a nore conpetent expert, whose certificate supersedes the
report of the Public Analyst under s. 13(3), and is to be
accepted by the Court as conclusive evidence of its contents
under the proviso to s. 13(5). However, if for any reason

no certificate is issued by the Director, the report of the
Public Analyst does not cease to be evidence of the facts
contained init. But, in a case where there is denial of
this right on -account of the deliberate conduct of the-
prosecuti on, t he accused- vendor woul d be seriously
prejudiced in his trial, and could not be convicted on ’the
report of the Public Analyst, even though that report may be
evidence in the case, of the facts stated therein. In the
present case, the prosecution should have anticipated that
there would be sone delay, in the analysis by the Public
Anal yst and in the sending of his report, and consequently,
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the elenentary precaution of adding a preservative to the
sanpl e given to the respondent should have been taken by the
Food Inspector. |If such a precaution had been taken, the
sanmpl e given to the respondent woul d have been avail able for
analysis by the Director, for a period of 'four nonths; and
the prosecution could have been |aunched, after receiving
the Public Analyst’s report, well within tinme to enable the
respondent -to exercise his right under s. 13(2). The
respondent was therefore denied a valuable right in
def endi ng hinmself, due to the inordinate delay in [Iaunching
the prosecution, ad was prejudiced in his defence. [119 H
120 A-B, F-H, 121 A]

117

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: "Cri m nal Appeal No. 194 of
1966.

Appeal by special |eave fromthe judgnent and order dated
Noverber 9, 1964 of the Punjab H gh Court in Grcuit Bench
at Delhi in Crimnal Appeal No. 30-D of 1964.

H R Cokhale, K K Raizada and A. G  Ratnaparkhi, for
the appel | ant.

Fr ank Ant hony, Ghanshyam Dass, Jitendra Shar ma
and V. P. Chaudhari, for the respondent.

The Judgnent of the Court was delivered by

Bhargava, J. The respondent, Ghisa Ram is a Halwai dealing
in mlk and mlk products, including Dahi, ~and holds a
Iicence for running his shop in Defence Col ony in New Del hi.
On  Septenber 20, 1961, the Food | nspector of the Minicipa
Corporation of Delhi visited the shop of the respondent and
took a sanple of curd of cows mlk for ~the purpose of
testing whether there was any adulteration. The curd was
churned and divided into three equal parts. Each part was
put in a separate bottle and seal ed by the Food |nspector.
One of the bottles containing the sanple of the curd taken
was handed over to the respondent.  Qut of the two renaining
sanples with the Food I nspector, one was sent tothe 'Public
Anal yst who carried out the analysis on Cctober 3, 1961. He
then gave a certificate on Cctober 23, 1961, in- which _he
noted that the fat content in the curd was 11.6% and the
non-fatty solids were 7.3% The standard prescribed by the
Rul es framed under the Prevention of Food Adulteration Act,
1954 (No. 37 of 1954) (hereinafter referred to as "the Act")
for curd of cows nmilk was. that it nust contain a- m ni num
of 3.5%fat and 8.5% non-fatty solids. Since the analysis
showed that the content of non-fatty solids was 1.2 % bel ow
the prescribed standard, the respondent was prosecuted for
conmitting an offence wunder s. 16 of the Act for
contravening section 7 of the Act. The conplaint was filed
before the Magistrate on behalf of the appellant, Minicipa
Corporation of Delhi, on May 23, 1962. On Cctober 4, 1963,
the respondent applied that the sanple, which had been given
to himby the Food I nspector, be sent for exani nation by the
Director of the Central Food Laboratory in accordance with
the provisions of s. 13 (2) of the Act. Wen the sanple was
received by the Director, he reported that the-sanple of
curd sent to him had become highly deconposed and no
anal ysi s of it was possible. The case agai nst the
respondent had, therefore, to be tried in the absence of the
report of the Director of the Central Food Laboratory.

At the trial, the respondent admtted the taking of the
sample of curd fromhis shop by the Food | nspector, but he
pl eaded that he had prepared the curd frompure cows mlk.
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The counsel for the:
118
chal l enged the correctness of the analysis of t he
sanmple .nmade by the Public Analyst, and a further plea was
taken that the having been denied his right of obtaining the
report of ,the Director of the Central Food Laboratory
because of the delay by the appellant in |launching the
prosecution, the respondent could not be validly convicted.
This defence was accepted by the Magistrate, and the
respondent was acquitted. The appellant filed an -appea
against this order of acquittal before the Del hi Bench of
the Punjab H gh Court, but that Court upheld the order of
the Magi strate. The appellant has nowconme up to this Court,
by special |eave, against that decision of the H gh Court.
In this appeal, the main contention on behalf of the
appel I ant was that, though, under the Act, a certificate of
the Director of the Central Food Laboratory has the effect
of superseding the report of the Public Analyst, the absence
of such 'a certificate for any reason whatsoever wll not
af fect thevalue and efficacy of the certificate given by
the Public Analyst. The proposition put forward on behalf
of the appellant appears to be correct. Under, s. 13(3) of
the Act, the certificate issued by the Director of the
Central Food Laboratory supersedes the report given by the
Public Analyst. 'The proviso to sub-section (5) of s. 13
further lays down that any docunent purporting to be a
certificate signed by the Director of the Central Food
Laboratory shall 'be final and conclusive evidence of the
facts stated therein. These provisions of the Act are,
however, only attracted when, in fact, an analysis of the
sanple sent to the Director of the Central Food  Laboratory
is mde by him on the :basis of which he issues a
certificate. |If, for any reason, no certificate is' issued,
the report given by the Public Analyst does not cease to be
evidence of the facts containedin it and does not become
ineffective nerely because it coul d have been superseded by
the certificate issued by the Director of the Central Food
Laboratory. Further, there being no certificate i'ssued by
the Director of the Central Food Laboratory, no question can
arise of his certificate becoming final and conclusive
evi dence of the report contained in it.
Thi s aspect, however, does not conclude the matter so far as
the question of the wvalidity of the acquittal of the
respondent is concerned. There can be no doubt that sub-s.
(2) of s. 13 of the Act confers a right ~on the accused
vendor to have the sanple given to him examned by the
Director of the Central Food Laboratory and. to obtain a
certificate fromhimon the basis of the analysis of . that
sanple. It is when the accused exercises this right that a
certificate has to be given by the Director of the Centra
Food Laboratory and that certificate then supersedes the
report given by the Public Analyst. |If, in any case, the
accused does not choose to exercise this right, the case
agai nst himcan be decided on the basis of the report of the
Public Analyst. Difficulty, however, arises in

119
a case where the accused does exercise the right by making a
request to the Court to send 'his sanple for analysis to the
Director of the Central Food Laboratory and the Director is
unable to issue a certificate because of sone reason
i ncluding the reason that the sanple of the food article has
so deteriorated and beconme deconposed that no analysis is
possi bl e.
In the present case, we find *that the deconposition of the
sampl e, which the respondent desired should be anal ysed by
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the Director of the Central Food Laboratory, took -place
because of the |long delay that had occurred in sending the
sanple to the Director’ The sanple was taken on Septenber
20, 1961, while it was sent to the Director after Cctober 4,
1963, when the respondent made his application in that
behal f. The subm ssion on behal f of the respondent was that
the appellant instituted the prosecution of the respondent
on My 23, 1962, and consequently, under s. 13(2) of the
Act, the right accrued to the respondent to have the sanple

sent for analysis only thereafter. Secti on 13(2)
specifically mentions that the accused vendor may nake
the application "after the institution of a prosecution

under the Act." No right vested in the respondent to have
the sanple analysed in this case until the prosecution was
| aunched on May 23, 1962.

The opinion of one of the experts, Dr. Sat Parkash, given in
this case shows that in the case of a food article, |Iike
-curd, /it starts undergoing changes after a week, if kept at
room tenperature, wthout a preservative, but remains fit
for analysis for another 10 days thereafter. On the other

hand, if the sanple is kept in a refrigerator, it wll
preserve its fat and non-fatty solid contents for purposes
of analysis for a total period of four weeks. If a

preservative is added and the sanple is kept at room
temperature, the /percentage of fat and non-fatty solids
contents for purposes of analysis will be retained for about
four nonths, and in case it is kept in a refrigerator after
adding the preservative, the total period which may be
avai l abl e for making anal ysis, w thout deconposition, wll

be six nmonths. In this case, when the Food Inspector handed
over the sanple to the respondent, the respondent = was not
expected to keep it in a refrigerator. Consequent |y,

wi thout any preservative, the sanple kept - with him could
have been anal ysed successfully during the next 17, ' days,
whereas, if a preservative had been added, it could have
been anal ysed successfully during the next four nonths.

It appears to us that when a valuable right is conferred by
s. 13 (2) of the Act on the vendor to have the sanple / given
to him analysed by the Director of the Central Food
Laboratory, it is to be expected that the prosecution wll
proceed in such a manner that that right will not be denied
to him The right is a val uable one, because the
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certificate of the Director supersedes the report- of the
Public Analyst and is treated as conclusive -evidence of its
contents. CObviously, the right has been given to the vendor
in order that, for his, satisfaction and proper defence, he
should be able to have the sample kept in (his charge
anal ysed by a greater expert whose certificate is to be
accepted by Court as conclusive evidence In a case /where
there is denial of this right on account of the deliberate
conduct of the prosecution, we think that the vendor, in his
trial, is so seriously prejudiced that it would not be
proper to uphold his conviction on the basis of the report
of the Public Analyst, even though that report continues to
be evidence in the case of the facts contained therein

W are not to be understood as laying dowmn that, in every
case where the right of the vendor to have his sanple tested
by the Director of the Central Food Labor at ory is
frustrated, the vendor cannot be convicted on the basis of
the report of the Public Analyst. W consider that the
principle must, however, be applied to cases where the
conduct of the prosecution has resulted in the denial to the
vendor of any opportunity to exercise this right. Different
considerations may arise if the right gets frustrated for
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reasons for which the prosecution is not responsible.

In the present case, the sanple was taken on the 20th
Septenber, 1961. Odinarily, it should have been possible
for the prosecution to obtain the report of the Public
Anal yst and institute the prosecution within 17 days of the
taking of the sanple. [It, however, appears that delay took
place even in obtaining the report of the Public Analyst,
because the Public Analyst actually analysed the sanple on
3rd Cctober, 1961 and sent his report on 23rd COctober, 1961

It may be presuned that sone delay in the analysis by the
Public Analyst and in his sending his report to the prose-
cution is bound to occur. Such delay could always be
envi saged by the prosecution, and consequent |y, the
el ementary precaution of adding a preservative to the sanple
which- was given to the respondent shoul d necessarily have
been taken by the Food Inspector. |f such a precaution had
been taken, the sanmple with the respondent woul d have been
avail abl'e for analysis by the Director of the Central Food
Laboratory for a period of four nonths which would have
expi red about the 20th of January, 1962. The report of the
Publ i c Anal yst-havi ng beensent on 23rd Cctober, 1961 to the
prosecution, the prosecution could have been | aunched well
in time to enable -the respondent to exercise his right
under s. 13(2) of the Act without being handi capped by the
deterioration of his sanple. The prosecution, on the other
hand, conmitted i’'nordi nate del ay in I aunchi ng t he
prosecution when they filed the conplaint on 23rd May, 1962,
and no explanation'is forthcom ng why the conmplaint in Court
was filed about seven nmonths after’ the report of the Public
Anal yst had been issued by him

121

This, is, therefore, clearly a case where the respondent was
deprived of the opportunity of exercising his right to have
his sanple examned by the Director of = the Central Food
Laboratory by the conduct of the prosecution. In such a
case, we think that the respondent is entitled to claimthat
his conviction is vitiated by this circunstance of denial of
this valuable right guaranteed by the Act, as a result of
the conduct of the prosecution

Learned counsel for the appellant drew our attention to a
decision reported in Suckling v. Parker(1l). That case was
concerned with simlar Ilawin England, but, there, the
provision relating to the testing of the sanple kept wth

the vendor was quite different. |In England, there was  no
restriction that the vendor could not have his sanple tested
until after the prosecution was |aunched, nor did the

subsequent report have the effect of conpletely superseding
the earlier report of the Analyst.

In Municipal, Corporation, Gmalior, v. Kishan Swaroop,(2) it
was held that, where there was delay in launching the
prosecution, it deprived the accused of the valuable right
to challenge the report of the Analyst in the manner
prescribed by s. 13(2) of the Act, and when this right was
denied to the accused for no fault of Ms, but wholly due to
the inordinate | aches of the prosecution, no weight could be
given to the report of the Public Analyst. That deci sion
proceeded on the basis of the value of the report of the
Public Analyst being affected by the fact that the accused
had been deprived of his right to challenge that report by
obtaining a certificate fromthe Director of the Centra
Food Laboratory. The report of the Public Analyst, as we
have said earlier, does not cease to be good evidence nerely
because a certificate fromthe Director of the Central Food
Laboratory cannot be obtained. The reason why the
conviction cannot be sustained is that the accused is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

prejudiced in his defence and is denied a valuable right of
defending hinself solely due to the deliberate acts of the
prosecuti on.

In these circunstances, the acquittal of the respondent was
justified, and the appeal is dismssed.

V.P.S. Appea

di sm ssed

(1) [1906]1 K. B.527.

(2) AJ.R 1965 M P. 180.
cl/66-9
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