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ACT:

I ndi an I ncone-tax Act 1922-Trust created by assessee Corpus
deposited with the Governnent-Governnment agreed to pay
interest free of all taxes. Beneficiary released and
assigned all rights in the trust to the settlor-assessee-
Whet her settlor assessee entitled to the sanme exenption from
taxation as the beneficiary.

HEADNOTE

The assess had created a trust of thirty1acs of rupees for
the benefit of his daughter-in-law on 8th Cctober, 1949. On
the same day an agreenent was entered into between the
assessee and Governnent of India, the inportant terns of
which were that the trustees would deposit the corpus of the
trust wth the Government of India; that the Government of
India would pay interest on that amount at the rate of Re.
one per cent per annumfree of income-tax and other taxes,
to pay out of the corpus such sumevery year together wth
interest accrued thereon or on the bal ance sum t hereof which
would in all be a sumof Rs. one lac; that the Governnent of
India would not assess or levy on the ~settlor or the
trustees or any of the beneficiaries under the deed of trust
any incone-tax, super-tax or other taxes in respect of the
i ncome or corpus of the said sumof Rs. thirty lacs or  part
thereof. The beneficiary rel eased, assigned and transferred
her rights, title and interest in the trust fund in favour
of the assessee and it was stated that the settlor would be
entitled to receive the amount which the beneficiary was
entitled to free of incone-tax, super-tax and other ' taxes.
The I ncome-tax O ficer held that the receipt of Rs. one lac
per annum by the assessee fromthe trustees constituted the
assessee’'s inconme and so he was liable to pay tax thereon
The or der was affirmed by the Appel | ate Assi st ant
Conmi ssioner and the Incone-tax Appellate Tribunal. The
Hi gh Court held that though the amounts received by the
assessee in pursuance of the rel ease deed were his income,
he was entitled to exenption from paynent of taxes upon
those anmounts because of the agreenent dated Cctober 8, 1949
that the assessee stood in the shoes of the original
beneficiary under the trust deed and had beconme entitled to
all the benefits to which she was entitl ed.
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On appeal to this Court it was contended that (1) the
assessee who was a transferee of the rights of t he
beneficiary under the trust deed, could not get the benefit
of that exenption and (2) the question of grant of exenption
to the paynment of tax to the assessee could not arise
because the settlor got divested of the ownership of the
cor pus.

Di sm ssing the appeal s,

HELD : A fair reading of the agreenment showed that the basic
schene was that the paynent of Rs. one lac wunder the
agreement woul d be exenpted fromthe paynment of tax. There
is nothing in the agreement that the Governnent wanted to
show a special favour to the beneficiary personally and that
the same would have been with held in case the person
entitled to receive Rs. one lac was not the beneficiary but
the settlor. The consideration which appears to have
weighed wth the Governnent of-India in agreeing to grant
exenption.in the matter of tax was the deposit of Rs. thirty
lacs with the Governnent. That consideration held equally
good whether the person to whomthe paynment of Rs. one |ac
was made by the trustees was the beneficiary or the
assessee. The exenpti on was of a general and conprehensive
nature and was not restricted to the beneficiary alone.
Agreenent which the Governnent entered into with the settlor
and the trustees expressly granted exenption in the natter
of payment of tax in respect of the said sumRs. one lac to
the settlor also. The agreenent nakes it clear that in no
event were the settlor and the trustees and the beneficiary
to be taxed in respect of paynent of Rs. one lac. [461 B-D
F H

(2) In spite of the knowedge that the settlor had
transferred the anpbunt of the trust the Government of India
agreed to grant exenption to the settlor in respect

454

of any income fromthe corpus-or part thereof It ‘would
follow that the intention of the parties was that the
settlor was to be exenpt in any case from paynent of tax in
respect of incone fromthat ampount and that in the 'event of
the assessee becoming entitled to the beneficial interest
under the trust deed the exenption from paynent of tax woul d
be available to him [462 C D

(3) Under s. 58 of the Indian Trusts Act 1882 (Act 2 of
1882) the beneficiary conpetent to contract, may transfer

his interest. The present case is not covered by the
provi so because the beneficiary transferred her interest,
not during the subsistance of her marriage, but ~at the
time of the dissolution of her marriage.

[462 E-F]

(4) During the three years in question the Governnent ' has
acted upon agreenent dated Cctober 8, 1949 even though the
benefi ci al i nt erest under the trust deed had been
transferred by Princess Niloufer to the assessee. Despite
that transfer the Governnent paid the anbunt of Rs. 1,00, 000
under the agreenent. The payment of Re. 1, 00,000 under the
agreenment and the exenption in the matter of tax were |inked
t oget her. It would certainly appear anomalous that the
CGovernment should keep the corpus of the trust fund in
deposit with itself on a nonminal rate of interest of Re. 1
per cent per annum and, at the sanme tine, decline to give
the benefit of the other part of the agreenent which rel ates
to the exenption in respect of paynment of tax. It is true
that there is no equity about tax. The above dictum has are
| evance when the nmatter relates to giving effect to the
provisions of tax law. The dictumwould not, however, be
attracted when the question before the court as in the
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present case is the construction of an agreenent and finding
out the intention of the parties thereto as nanifested by
its terns. [462 G H|

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1184 to
1186 and 1198 to 1200 of 1970
Fromthe Judgnent & Order dated the 25th July, 1969 and 25th
Sept enmber, 1969 of the Andhra Pradesh H gh Court in Referred
Case No. 39 of 1965 and 10 of 1966 respectively.
M C. Manchanda, B. B. Ahuja and S. P. Nayar for the
Appel | ant .
S. V. Cupte, Anwarulla Pasha, J. B. Dadachanji, A Subba
Rao and Ms. Anjali K Varnia, for the Respondent.
The Judgrment of the Court was delivered by
KHANNA, ~J. - The short question which arises for determ nation
in these six civil appeals Nos. 1184 to 1186 and 1198 to
1200 of 1970 which have been filed on certificate by the
Comm ssi oner _of | ncometax agai nst the judgnment of the Andhra
Pradesh High Court is whether, on the facts of the case, the
sum of Rs. 1,00,000/- received by the assesses from the
Trustees of Princess Niloufer Trust constituted income under
the Indian Inconme-tax Act, 1922 (hereinafter referred to as
the Act) and if so, whether the assesses was entitled to
exenption fromtax in respect of the inconme under the terns
of the agreement entered into with the Governnent of India
on Cctober 8, 1949. The H gh Court to which the above
guestion was referred under section 66 (1) of the Act held
that though the payment of Rs. 1,00,000/- per . year was
incone in the hand of the assessee, he was entitled to
exenption from tax thereon under the terns of agreement
dated Cctober 8, 1949.
The matter relates to the assessnent of the income for the
years 1952-53,1953-54 and 1954-55-of NizamMr Gsman Al
Khan Bahadur, ,who was the Rul er of Hyderabad State prior to
its integration with
455
the Union of India. A large nunber of questions arose
during the course of the assessment, but we are no | onger
concerned with them |ndeed, nost of the —questions were
decided in the |light of the decision of this Court in
respect of the assessnent of this very assessee for the
previous years. The decision of this Court is reported in
59 | TR 666.
W may now set out the facts giving rise to the question
reproduced above Prince Miazzam Jah Bahadur is the second
son of the assessee. The Prince was married to Princess
Ni | oufer in Nice (France) on Novenber 12, 1931 according to
Muslim rites. On October 8, 1949 the assessee nmade a
settlenent of Rs. 30,00,000 by transferring that anpunt to a
trust created on that day for the benefit of Princess
Ni | ouf er. The assessee, Sir Sultan Ahmed and Shavax
Ardeshir Lal, a nom nee of the Governnent of India, were the
three trustees appointed under the Trust Deed. On the sane
day an agreenent was entered into between the Governnent of
India, the assessee, as the settlor of the trust, and the
three trustees for the deposit of Rs. 30,00,000 wth the
CGovernment of India. The anmount deposited was to carry
interest at the rate of Re. 1 per cent per annum Cl auses
2, 3 and 4 of the agreenent were as under

"2. The CGovernnent of India shall out of its

revenue pay to the Trustees interest on the

said sum of Rs. 30, 00,000 (Rupees Thirty Lacs
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) at the rate of one per cent per annum free
of incone-tax, super-tax and all, other taxes
dues, duties and other assessnents whatever
from the date fromwhich the said sumof Rs.
30, 00, 000 (Rupees Thirty Lacs) shall be
deposited by the Trustees with the Governnent
of India until the said sumof Rs. 30,00, 000
(Rupees Thirty Lacs) shall be wholly paid out
by the Govt. of India in accordance with the
provi sions of these presents PROVIDED HOAEVER
that if and when the Governnent of |ndia shal
pay to the Trustees any sum of money out of
the corpus of the sumof Rs.30,00,000 (Rupees
thirty lacs) in accordance with the provisions
hereof, interest shall cease to run on the
sums so paid fromthe date on which the
CGovernment-of India shall pay the sane to the
Trust ees and thereupon interest shall run only
upon ~the balance of the said sum of Rs.
30,00,000 (Rupees thirty lacs) for the tine
bei ng remai ning i n"the hands of the Governnent
of I ndia.

3. The Government of India shall out of the
corpus of ~Jr the said sumof Rs. 30,00, 000
(Rupees ~thirty lacs) pay to the Trustees
untill /the said corpus is exhausted such sum
every year as together ~with the interest
accured due on the said sumof Rs. 30,00, 000
(Rupees ‘thirty lacs) or on the balance thereof
for the time being renaining with the
Government - of India will in-all makeup the sum
of Rs. 1,00,000 (Rupees one lac ) per. annum
the first, of such paynents to be nade on the
1st day of Novenber 1949 and each ' of the
subsequent paynents to be nmade on the 1st day
of COctober of each and every year thereafter.
456

4. The Governnent of lndia hereby declares and
agrees that the interest payable on t he
security of these presents shall be free from

i ncone-tax, super-tax and all other taxes,
dues, duties, and assessnents and t hat
accordingly the Governnent of India shall not

at anytine assess or levy on the Settlor  or
the Trustees or any of themor on-any of the
benefici ari es under the said Deed of Trust any
i ncome-tax, supertax or other taxes dues,
duties or assessments in respect of any incone
or corpus of the said sumof Rs. 30,00, 000
(Rupees thirty lacs) so deposited or any part
thereof shall not at any tinme be included in
the incone of the beneficiaries under the
provi sions of the Indian Income-tax Act or any
other Act relating to taxation on the inconeg,
gains and profits of any persons in India
PROVI DED HOWEVER that if notw thstanding the
provisions there in above contained any such
tax, dues, duties or assessments shall be
charged or levied on either the Settlor or the
Trustees or the beneficiaries under the said
Deed of Trust or any of themin respect of any
income or corpus of the said sum of Rs.
30, 00, 000 (Rupees Thirty lacs so deposited or
any part thereof or if any part of such incone
or corpus be included in the total income of
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any of themfor conputing his or her tota
i ncomre for the purpose of assessnment of his or
her inconme, gains or profits by virtue of the
provi sions of the Indian Income-tax Act or of
any other enactnent of law for the time being
in force in that behalf in India, then the
Governnment of India shall forthwith refund,
rei mburse and pay to such person the anmount of
such tax, dues, duties or assessnents charged
or levied on himor her and/or the amunt of
additional tax, dues, duties or assessnent
whi ch shall have been charged or |evied on him
or her by reason or any part of the said
i ncome or corpus being included in the tota
i ncome of such person for the purpose of as-
sessing hisor her total incone, gains or
profits wunder the provisions of the Indian
I ncome-tax Act or any other |aw or enactnent
for the time being in force in that behalf in
I ndi a".
According to the trust deed, the settlor, who was possessed
of a sumof Rs. 30,00,000, out of |ove and affection for his
daughter in-law Princess Nl oufer was desirous of naking a
settlenent of the said anobunt and for that purpose he had
transferred and handed over the anpbunt to the trustees. The
Turst deed referred to the agreenent which had been on that
day entered into with the Government of India. The trustees
were required to deposit the said sum of 'Rs. 30,00, 000
forthwith wth the Governnent of India in accordance wth
the agreement wth the Governnment. The trustees were to
hold the trust fund in accordance with the directions
contained in the different sub-clauses of clause 2  of the
trust deed. Sub-cl ause (a) required the deposit  of the
amount with the Governnent of India in accordance with the
agreement entered into on that-day wth the Government.
Sub-cl ause (b) of the trust deed was as under
"(b) To pay the net (interest of the Trust Fund
or the balance thereof for the tine 'being as
and when recovered fromthe
457
CGovernment of India to the said Princess free
of Income-tax, Super-tax and all other taxes
what soever, until her death or renarriage,
whi chever event shall happen first ~ PROVIDED
THAT in the event of the said Prince divorcing
the said Princess it shall be open. “to the
Trustees to pay the net interest of the Trust
Fund or of the bal ance thereof for the tine
being to said Princess until her death or
remarri age, whichever event shal
e place.
first, if the Trustees are of the opinion that
the divorce was not due to any act or default
on the part of the said Princess AND THE de-
cision of the Trustees in this respect shal
be final and binding on all persons claimng
under this clause and shall not be questioned
in any Court of Law or otherw se howsoever."
Sub-cl ause (c) required the trustees to recover and receive
from the Governnent of India and to pay Princess N loufer
out of the corpus of the trust fund as |ong as the same was
avai |l abl e such sum every year as together wth the net
interest of trust fund would in all makeup the sum of Rs.
1,00,000 per annum The first paynent was to be nade on
Noverber 1, 1949 and each of the subsequent paynents were to

t ak
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be mde on the first day of Cctober in each year. The
paynment was to be nade to the Princess free of incone-tax,
super-tax and all other taxes. The Princess was entitled to
that sumeven in the event of the Prince divorcing the said
Princess; provided the divorce in the opinion of the
trustees was not due to any act or default on her part. The
ambunt was to be paid to the Princess until her death or
remarri age whichever event was to occur first. In no case
was the Princess to receive any sum in excess of Rs.
1,00,000 in a year. Subclause (d) required that on the
death of the Princess, the corpus of the trust fund was to
be transferred to her issues fromPrince Miazzam Jah Bahadur
in accordance with the Miuslimlaw of succession. Sub-clause
(e) read as under:
"(e) Subject to the provisions of sub-clause
(a), (b) (c) and (d) hereof on and after the
death of ~“the said Princess to transfer and
hand over the corpus of the Trust Fund or the
bal ance thereof then renmaining in the hands of
the Trustees, as the case nmay be, to Settlor
if he be then living, and in the event of the
Settlor predeceasing the said Princess to
transfer and hand over the corpus of the said
Fund or the bal ance thereof then remaining in
the /hands of Trustees as the case may be to
the N zam of Hyderabad living at that tine."
Unhappy differences arose between Prince Miuazzam Jah Bahadur
and Princess Niloufer. The husband and w fe  consequently
started living separately. No child was born, to Princess
Ni | oufer by marriage with the Prince. On Septenber 18- 1952
two docunents were executed. ~One of those docunents rel ated
to the dissolution of the marriage of Prince Miazzam Jah
Bahadur and Princess Niloufer. The above dissolution of the
marriage in the opinion of the three trustees, was not due
to any act or default on the part of Princess N loufer. The
ot her docurment was a deed of release. The parties who
executed the deed of rel ease were Princess N loufer of the
first part, the assesee of the second
458
part, Prince Mauzzam Jah Bahadur of the third part and the
three trustees appointed under the trust deed dated October
8, 1949 in respect of the sumof Rs. 30,00,000 principally
for the benefit of Princess Niloufer of the fourth  part-:
The trustees appointed by a trust deed in respect of a trust
created by the assessee on Cctober 8, 1949 for a sum of Rs.
one crore cithty two |akhs principally for the benefit of
Prince Miazzam Jah Bahadur were al so parties to this deed of
rel ease. By this release deed Princess N loufer on receipt
of Rs. 10,00,000 fromthe asseseee rel eased, assigned and
transferred her rights, title and interest in Princess
Ni Il oufer Trust Fund in favour of the assessee and- it was
stated that he would be entitled to receive the anounts to
which Princess N loufer was entitled free of Inconetax,
super-tax and other taxes. Clauses 1, 2 and 3 of the
rel ease deed read as under:
"(1) That in pursuance of the said agreenent
between the parties and in consideration of
the premses and of the said sum of Rs.
10, 00,000 (Rupees ten lacs) paid by Hi s
Exal ted Hi ghness to the Princess on or before
the execution of these presents (the receipt
whereof the Princess both hereby adnmit and
acknow edge and of and from the same both
hereby acquit rel ease exonerate and di scharge
H's Exalted Hi ghness for every) she t he
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d sue for

Princess both hereby release assign and
transfer unto His Exalted Hi ghness, all that
the net interest of Princess Niloufer’s Trust
Fund or of the balance thereof for the tine
bei ng which is payable to the Princess free of
i ncome-tax, super-tax and ’all other taxes
what soever until her death or remarriage
whi chever event shall happen first as provided
in clause 2 (b) of Princess Niloufor’s Trust
Deed and which net interest nay accrue or
arise or becone payable after the date of
these presents until her death or renmarriage,
whi chever event shall happen first, fromor in
respect of the said Princess Niloufer’'s Trust

Fund together with full power to

and give ~discharges to Princess N loufor’s
Trustees for the said net interest of Princess
Ni | oufer’s Trust Fund AND ALL the estate right
title interest proper claimand demand of the
Princess in to and upon the said net interest
as aforesaid to HAVE RECEI VE AND TAKE t he sane
unto Hi's Exalted Hi ghness absolutely TO THE
EXTENT that H's Exalted " H ghness shall be
entitled  to receive fromPrincess N loufer’'s
Trustees the said net interest of Princess
Niloufer’s Trust Fund free of i ncone-tax and
super-tax and all other taxes what soever which
the Princess would have received but for the
present assi gnnment.

45 9

(2) In further pursuance of the sai d
agreenment and for the consideration aforesaid
the Princess doth hereby release assign and
transfer unto H. s Exalted Hi ghness the sums
which the Princess is entitled to receive
under clause 2(c) of Princess N loufer’'s Trust
Deed bei ng such sum payable to her by Princess
Ni | oufer’s Trustees out of the  Corpus of
Princess N loufer’'s Trust Fund every year as
together wth the net interest of Princess
Ni | oufer’s Trust Fund payable to her under
clause 2(b) thereof will in all nake up the
sum of Rs. 1,00, 000 (Rupees one |ac) per annum
and which sumof Rs. 1,00,000 payable to her
free of incone-tax, super-tax, and all other
t axes what soever and whi ch suns nmay accrue or
arise or becone payable after ‘the date of
these presents fromor in respect of Princess
Ni | oufer’s Trust Fund

(3) Princess N loufer’s Trustees do hereby
covenant with H s Exalted H ghness that they
the Princess Niloufer’s Trustees shall  ‘unti
the death or remarriage of the Princess
whi chever event shall happen first, pay to Hs
Exal ted Highness the net interst of Princess
Ni |l oufer’s Trust Fund or of the bal ance
thereof for the tine being as and when
recovered fromthe Government of India free of
i ncome-tax, super-tax and all other taxes
what soever as al so such sum every year out of
the corpus of Princess Niloufer’'s Trust Fund
as together with the net interest of Princess
Ni | oufer’s Trust Fund as aforesaid will in al
make up the sumof Rs. 1,00,000 (Rupees one

deman
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| ac) per annum TO THE EXTENT that the whol e of
the said sumof Rs. 1,00,000 (Rupees one | ac)
which the Princess would have received under
clauses 2(b) and 2(c) of the said Princess
Ni | oufer’s Trust Deed but for the present
assignment shall be paid to Hs Exal t ed
H ghness free of incone-tax, super-tax and al
other taxes whatsoever so long as the sane
shal | be avail able.™
Pursuant to the above rel ease deed, the sumof Rs. 1,00, 000
recei ved fromthe Government of |ndia under agreenent dated
Cctober 8, 1949 which used to be paid by the trustees to
Princess N loufer, was paid during each of the three years
with which we are concerned to the assessee. The incone-tax
officer held that the receipt of Rs. 1,00,000 by the
assessee in each year fromthe trustees constituted his
income and he wasliable to pay tax thereon. The order of
the income-tax ~officer was affirmed on appeal by the
Appel | at e 'Assi-st ant - Comm ssi oner as well as by the Tribunal
On application filed under section 66 (1) of the Act the
followi ng question, along with some other questions, was
referred to the Hi gh Court
"Whet her on the facts of the case, the sum of
Rs. 1,00,000 received by the assessee fromthe
Trustees of Princess N loufer Trust was liable
as incone under the income Tax Act and if
so, | whether the assessee was entitled to
exenption from tax of the income under the
terns . of the Agreenent entered into with the
Gover nment._of India on 8/ 10/1949?"
460
The High Court held, as already nentioned earlier, that the
amounts of Rs. 1,00,000 received by the assessee in each of
the three vyears in pursuance of the release deed  dated
Sept enmber 18, 1955 consituted his incone. It was, however,
held that the assessee was entitled to exenption from
paynment of tax in respect of the anbunt of Rs. /1,00, 000
because of the agreenent dated COctober 8, 1949. In the
opi nion, of the H gh Court the assessee stood in the shoes
of Princess N loufer who was the original beneficiary under
the trust deed and becone entitled to-all the benefits to
which the Princess was entitled.
M. Manchanda on behal f of the appellant has assailed the
judgrment of the H gh Court and has contended that the
exenption from paynment of tax in respect of the sumof Rs.
1,00,000 received under the trust deed could be availed of
by Princess Niloufer. The assessee, who was a transferee of
the rights of Princess Niloufer’s under the trust deed,
could not get the benefit of that exenption. Normally an
amount received as incone is exigible to tax, and in  case
the assessee seeks exenption fromthe payment of - tax in
respect of that incone, the onus lies wupon him The
assessee, according to the |earned counsel, has failed to
di scharge that onus. As against the above, M. CGupte on
behal f of the assessee-respondent has contended that a fair
readi ng of the agreenent dated October 8, 1949 goes to show
that the benefit of exenption frompaynment of tax in respect
of the sumof Rs. 1,00,000 was not confined to Princess
Ni | oufer only but could al so be availed of by the assessee.
After hearing the | earned counsel for the parties at |ength,
we are of the opinion that the contention of M. Gupte is
wel | founded.
We have set out above the material part of agreenment dated
Cct ober 8, 1949 which was entered into by the Government of
India, the assessee and the three trustees, and it would
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appear therefromthat an arrangement was arrived at between
the three parties in respect of the anbunt of Rs. 30, 00, 000.
It was agreed that the trustees would deposit that anount
with the Governnent of India. The Governnent of India for
its part agreed to pay interest on that amount at the rate
of Re. 1 per cent per annumfree of income-tax and other
t axes. The Governnent of India also agreed to pay out of
the corpus of Rs. 30, 00,000 such sumevery year as together
with interest accrued due on the said sumof Rs. 30,00, 000
or on the balance sumthereof would in all make up the sum
of Rs. 1,00,000. It was further agreed that the Governnent
of India would not at any tine assess or levy on the settlor
or the trustees or any of the beneficiaries under the deed
of trust any incone-tax, super-tax or other taxes in respect
of the income or corpus of the said sumof Rs. 30,00,000 or
part thereof. The rate of interest prevailing at the tinme
of the agreement on Governnent and gilt-edged securities was
admttedly 3 1/2 to 4 per cent per annum |In agreeing to
grant exenption from paynment of tax in respect of the anount
payabl e ‘under the agreenent, the Governnment was apparently
i nfl uenced by the consideration that it was paying interest
at the rate of Re. 1 per cent instead of the prevailing
rate of Rs. 3 1/2 to 4 per cent. The exenption regarding
tax appears to

461

have constituted the quid pro quo for the saving nade by the
CGovernment of India in the matter of paynent of interest.
At the time the agreenent was entered into, the beneficiary
under the deed of trust was Princess Niloufer. Question

however, arises whether the benefit of that  exenption was
restricted to Princess Niloifer or whether the assessee, who
stepped into the shoes of Princess N | oufer under the deed
of release, could also avail of that benefit. So far as
this aspect is concerned, we are of the opinion that a fair
readi ng of the agreenent shows that the basic scheme of the
agreement was that the paynent of Rs. 1,00,000 under the
agreenment woul d be exenpted fromthe paynment of tax., in the
opening words of clause 4 of the agreenent, the Governnent
of India declared and agreed wunequivocally "that t he

i nterest payable on the security of these presents shall be
free frominconme-tax, super-tax and all other taxes, dues,
duties and assessnments". There is nothing in the agreenent

that the Governnent wanted to show a special favour to
Princess Niloufer personally and that the sane would have
been w thheld in case the person entitled to receive Rs.
1,00,000 was not the princess but her father-in-I|aw The
consi deration which appears to have weighed wth t he
Governnment of India in agreeing to grant exenption in_ the
matter of tax was the deposit of Rs. 30,00,000 with the

CGover nrrent . That considerati on held equally good  whet her
the person to whom the paynent of Rs. 1,00,000 was made by
the trustees was Princess Ni | oufer or the assessee

It was al so agreed under the agreenent that "the Governnent
of India shall not at any tine assess or levy on the settlor
or the trustees or any of the beneficiaries under the said
trust deed any inconetax, super-tax or other tax, dues,
duties or assessnments. There is nothing in respect of any
income or corpus of the said sum of Rs. 30,00,000 so
deposited or any part thereof". Reference to the settlor
trustees or beneficiaries in the above passage shows that
the exenption was of a general and conprehensive nature and
was not restricted to Princess N loufer alone. The said
reference woul d al so not detract fromthe dom nant intention
of the parties nmanifested in the agreenent that the paynent
of Rs. 1,00,000 was to be free of tax.
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It is not necessary to express opinion on the point as to
whet her the assessee to whom under clause (e) of the trust
deed the corpus of trust fund or the balance thereof then
remaining in the hands of the trustees was to be paid on the
death of Princess N loufer was a beneficiary under the

trust. The assessee in any case as the settlor of the
trust. The fact that he becane entitled to receive Rs.
1, 00,000 per annum because of the rel ease deed would not
affect the status of the assessee as the settlor. The

present is not a case wherein the rel ease deed was executed
in favour of a stranger but, on the contrary, the release
deed was executed in favour of the settlor and his status as
such was not obliterated by the fact that a rel ease deed had
al so been executed in his favour. The agreenent which the
Government entered into with the settlor and the trustees
expressely granted exenption in the matter of paynment of tax
in respect of the said sum

462

of Rs. 1,00,000 to the settlor also. The agreenent nmkes it
clear that-in no event were the settlor, the trustees and
the beneficiaries to be taxed in respect of the payment of
Rs. 1, 00, 000.

It has been argued on behalf of the appellant that the
guestion of the grant of exenption on the paynment of tax to
the assessee as ;a settlor of the trust could not arise
because as a result of the creation of ‘the trust, the
settlor got divested of the ownership of the amount of Rs.
30,00,000. Reference in this connection is made to the
recitals in the trust deed to the effect that the settlor
had transferred and handed over to the trustees the anpunt
of Rs. 30,00,000. W are not inpressed by this “argunent.
The GCovernment of |ndia was aware of the above recitals in
the trust deed at the tine it entered into the agreenent
dated Cctober 8, 1949. The copy of the trust deed was made
an annexure of the agreenent and there was a reference to
the terns of the trust deed in theagreenment. 1In spite of
the know edge that the settlor had transferred the anount of
Rs. 30,00,000 the Governnent of India agreed to ‘grant an
exenption to the settlor in respect of any inconme from the
corpus of the said amount of Rs. 30,00,000 or part _thereof.
It would follow fromthe above that the intention of the
parties was that the settlor was to be exenpt in any case
from paynment of tax in respect of the incone from that
amobunt and that in the event of the assessee becom ng
entitled to the beneficial interest under the trust ~deed,
the exenption from paynment of tax would be available to him
Argument was al so advanced by M. Manchanda that Princess
Ni | oufer, who was the beneficiary under the trust, could not
transfer her beneficial interest in favour of the assessee.
This contention cannot be accepted in view of section 58 of
the Indian Trusts Act, 1882 (Act 2 of 1882), according to
whi ch the beneficiary if conpetent to contract, may
transfer, his interest, but subject to the law for the tine
being in force as to the circunmstances and extent in and to
whi ch he may di spose of such interest. The present case is
not covered by the proviso to that section. The proviso
prevents a married worman from depriving herself during her
marriage of her beneficial interest in property which is
transferred or bequeathed for her benefit. As would appear
from the resume of facts given above, Princess N loufer
transferred her interest not during the subsistence of her
marriage but at the tinme of the dissolution of her marriage.
It may also be nentioned that during the three years with
which we are concerned, the Government has acted upon
agreement dated COctober 8, 1949 even though the beneficia
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interest tinder the trust deed had been transferred by
Princess N loufer to the assessee. Despite that transfer
the Governnent paid the amount of Rs. 1,00,000 under the
agreement. The payrment of Rs. 1,00,000 under the agreenent
and the exception in the matter of tax were |linked to-ether

It would certainly appear anomal ous that the Governnent
should keep the corpus of the trust fund in deposit wth
itself on a nominal rate of interest of Re. 1 per cent per
annum and, at the sanme tinme decline to give the benefit of
other part of the agreement which relates to the exenption
in respect of payment of tax. it is true that
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there is no equity about tax. The above dictum has a
rel evance when the matter relates to giving effect to the
provisions of tax law.~ The dictumwould not, however, be
attracted when the question before the court as in the
present case is the construction of an agreenent and finding
out the intention of the parties thereto as nmanifested by
its terns. What we are here essentially concerned with is
whet her the parties to the agreenent intended or it was ever
within their contenplation that the settlor should pay tax
on the amount of Rs. 1,00,000 in case of the beneficia

i nterest under the trust deed devol ved upon him even though
the corpus of the trust fund remained in deposit wth the
Government on an interest of Re. 1 per cent per annum

M. Manchanda has referred to the case of Conmi ssioner of
Incometax Gujarat |1 v. B. M Kharwar(1l) wherein it has been
laid down that the taxing authorities are not entitled, in
determ ning whether a receipt is liable to be taxed, to
ignore the legal character of the transaction which is the
source of the receipt and to proceed on what they regard as

"the substance of the matter". The taxing authority is
entitled, and is indeed bound, to deternine the true |ega
relation resulting froma transaction. _If the parties have

chosen to conceal by a device the legal relation, it is open
to the taxing authorities to unravel the device and to
determne the true character of the relationship. /'But the
| egal effect of a transaction cannot be di splaced by probing
into the "substance of the transaction". This principle
applies alike to cases in which the legal relation is
recorded in a formal document, and to cases where-it has to
be gathered from evidence oral and docunentary-and conduct
of the parties to the transaction. There can, .in our
opinion, be hardly any dispute so far as the above
proposition is concerned. The appellant, -~ however, _cannot
derive assistance fromit. The answer to the question wth
whi ch we are concerned in the present case depends upon the
terns of agreenment dated Cctober 8, 1949. |In case we find
that the paynent of Rs. 1,00,000 in each of the three years
is covered by the above agreenent, the exenption granted
t hereby cannot be withheld fromthe assessee.

In the result the appeals fail and are dism ssed with costs.
One hearing fee.

P.B.R

Appeal s di sm ssed

(1) [21969] 72 I.T.R 603.
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