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(Arising out of SLP) No. 13580/2004)

AR JI' T PASAYAT, J

Leave granted.

The State of U P. calls in question legality of judgment rendered by a

Di vi si on Bench of the Al lahabad H gh Court at Lucknow, by which the H gh
Court affirnmed the order passed by the State Public Service Tribunal
Lucknow (in short the 'Tribunal’).

Background facts necessary for disposal of the appeal are essentially
as follows:

Respondent was appointed inthe U P. State Horticultural Produce,
Mar ket i ng and Processing Corporation Ltd. (in short the "HORTICO ). The
sai d Corporation was closed w.e.f. 15.7.1990. At the tine of closure,
respondent was drawi ng pay in the pay scale of Rs.900-1770 and was
drawi ng a basic pay of Rs.1060/-. On 26.4.1991 the Governnment issued an
order providing for appointment of retrenched employees of HORTI CO on
posts avail able for direct enpl oynent and which are outside the purview of
U P. Public Service Commssion (in short the 'Comm ssion’) as a
conpassi onate neasure. The CGovernnent order dated 26.4.1991, inter alia,
provided that the |ast pay drawn by the concerned enployee of HORTI CO
woul d be protected. On 1.10.1991, respondent was given tenporary
appoi nt nent and posted as Deputy Jailor in the U .P. Jail Services. He was
pl aced in the pay scale of Rs.1400-2300. By order dated 3.10.1997 the
Government fixed pay of the respondent at Rs.2250 in the pay scal e of
Rs. 1400- 2300 with a view to protect his pay. On 16.3.1998 the respondent
nade a representation stating that he should be covered by the revi sed pay
scal e of Rs.2200-4000 w.e.f. 1.1.1986 in HORTI CO and pursuant to the
decision of the State CGovernment his |ast pay should be protected in that
scale. The representation was rejected by the State Gaovernnent on
24.8.1999. It was noted that the revised pay scale was not adopted by the
HORTI CO. I n any event, HORTI CO havi ng been cl osed the question of
accepting the prayer of the respondent did not arise.

Respondent filed a wit petition before the H gh Court which
di sm ssed the same on the ground that there was an alternative renedy
provi ded before the Tribunal. A CaimPetition No.586/2000 was filed by
the respondent before the Tribunal which held that the | ast pay protection
woul d be in the revised scale. The respondent was being given Rs. 1060/ -
whi ch was in the correspondi ng pay scale of Rs.515-860 and, therefore,
illegal. It was held that the pay protection as envisaged by the Government
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order was not done. The State of U P. and its functionaries filed a wit
petition before the High Court which by the inpugned order dismssed the
sane. |t was, inter alia, observed as foll ows:

"Fromthe record, it is evident that the scal e of
Rs. 900- 1770 stood revised and respondent No.2 becamne
entitled for the revision of the pay scale with effect from
1.1.1986. Hs claimfor the revision of pay scale could
not be defeated sinply because actual revision of pay
scal e was not done for couple of years and in the
meantime closure of the corporation was declared. It is
not the case of the petitioners that the pay revision or the
revi sed pay scale could not be given to the petitioner for
want of funds for any other valid reason, or that the said
benefit of revision of pay scale was not given to any
ot her enpl oyee of the Hortico".

Learned counsel for the appellants submitted that when the revised
pay scal e 'was not adopted by HORTICO, the question of extending benefits
of the revised pay scale didnot arise. The basic pay of Rs.1060/- as per the
pay scal e operative at thetine of closure of the Corporation was given to the
respondent. By a hypothetical conclusion the Tribunal came to hold that the
same was relatable tothe revised pay scale of Rs.515-860. The Hi gh Court’s
reasoni ng that closure of the Corporation was irrel evant cannot be
mai ntained in | aw.

Per contra, |earned counsel for the respondent subnmitted that the pay
protection in respect of |last pay drawn was assured by the Governnent. The
natural corollary is that when the pay scale was revised the same should
have been nade applicable to the respondent and, therefore, the concl usions
of the Tribunal and the Hi gh Court do not suffer fromany infirmty.

We find that both the Tribunal and the H gh Court have fallen in
grave error by overlooking the basic fact that at no point of time HORTI CO
had adopted the revised scal e of pay. Mere prescription of a revised scale of
pay is really of no consequence unless adopted by the concerned enpl oyer.
In the instant case as found by both the Tribunal and the Hi gh Court revised
scal e of pay was not adopted by the time the Corporation was closed. That
bei ng so, the claimof the respondent that he is-entitled to the revised scale of
pay is clearly untenable. The Tribunal seens to have proceeded on the basis
that the basic pay of Rs.1060/- as was given to the respondent is relatable to
the revised scale of pay of Rs.515-860. This is clearly erroneous. Unless the
revi sed scal e of pay was adopted the question of such presunptuous
conclusion is indefensible. The H gh Court’s conclusionthat nmere closure
of the Corporation would not deprive the respondent of the revised scale of
pay is equally unsustainable. It has to be noted that the respondent’s services
were termnated on the closure of HORTICO He was given conpassionate
appoi nt nent subsequently. Wen the Additional Inspector Ceneral (Jail),
U. P., Lucknow brought to the notice of the U P. adm nistration about the
claimof respondent it was clearly indicated in reply that the revi sed pay
scal e was not applicable to the Corporation and, therefore, the question of
salary fixation in the revised scale does not arise. It further appears from
records that the pay scale of Deputy Jailor was revised from 25.11.1994 and
the sanme was nmade Rs. 1400-2600. The respondent benefited fromthe
fixation of pay scale and his salary was fixed at Rs.2420/- w. e.f. 1.10.1995.
In accordance with the recomrendati ons of the subsequent Pay Conmi ssion
the pay scale of Deputy Jailor stood revised to Rs.5000-8000 w.e.f. 1.1.1996
and consequently the pay of respondent was fixed at Rs.7850/- w.e.f.
1.1.1997. The benefit of another pay enhancenent w e.f. 1.10.1998 was
extended to the respondent and his basic pay was fixed at Rs.8000/-. The
respondent has thus been granted various benefits as available in |law after
hi s appoi ntment as Deputy Jailor in the Jail Department of the State.

In the aforesai d background, the inevitable conclusion is that both the
Tri bunal and the High Court had not considered the controversy in the
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proper perspective and their conclusions cannot be sustained. The orders of
the Tribunal and the Hi gh Court are set aside. The appeal is allowed with no
order as to costs.




