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JUDGVENT:

DER
By an earlier judgnent & order of this Court dated
[1th March 1969 in CGvil Appeal No .306 of 1966 between the
the original appellant and the original respondents in the
sane proceedings. thi's Court gave the follow ng directions:

"The order passed by the High

Court is set /aside, and the proceeding
stands, remanded to the Tahsildar with the
direction ‘that he do deternine determ ne
whet her Dadarao continued to renmmin  a
protected tenant till tile date on- which
he claimed to exercise his right to
purchase the land and whether N vrutti
acquired the rights or a protected tenant
and if so, whether he was entitled to
exercise the right to purchase the |and,
and if both Dadarao and N vrutti were
entitled to purchase the l'and or any part
thereof the extent to which each of them
was entitled and to what extent. The
Tribunal will decide the question with the
| east practical delay and dispose of the
right and obligations of the parties
according to law. No order as to costs."

These directions were given because there was a
di spute between the original appellant Nwvrutti ~and the
original respondent Dadarao in respect of the right to claim
protected tenancy under the Hyderabad Tenancy & Agricultura
Lands Act, 1950 and the benefit under Section 38 flow ng
t herefrom

The dispute related to 10 acres and 34 gunthas of
land in Survey No. 73. Sutardara in village Pathan ' Mandwa
Tal uka Momi nabad, District Bihar. The original respondent
clainmed to be a protected tenant in respect of the said
I and. He relied upon Revenue entries in his favour as a
protected tenant since 1950-51. He had nade an application
for correction of revenue entries of subsequent vyear
Utimately, the entries were corrected and a certificate as
a protected tenant under Section 34 of the said Act was
granted by the Deputy Collector or, 19.12.56.

The original appellant clained to be in possession
of the said land on 12.3.66 when Section 37A was i ntroduced
in the said Act. He has obtained a certificate as a
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protected tenant under Section 37A in respect of 6 acres and
16 gunthas of land on 7th of Septenber, 1957. According to
the appellant, the rights of the respondent are extingui shed
by virtue of the proviso to Section 37A of the said Act.

After remand it has been found that the appellant
Ni vrutti was in possession of the said |and on 12.3.56 as a
tenant. The respondent Dadarao is a protected tenant under
Section 34. W have to exam ne whet her under the proviso to
Section 37A (1) as it then stood, the rights of the
respondent as a protected tenant have been extinguished.
Section 37A, at the relevant time, was as fellows:

37-A (1) Notwi thstandi ng anyt hing
contained in this Act, every person who at
the comencenent of the Hyderabad Tenancy
and Agricultural Lands (Amendment) Act,
1955 holds as tenant any land in respect
of which he is not deened to be a
protected tenant under this Act, shall be
deened to be a protected tenant if the
total area of ~the land owned by the
| and- hol der including the and wunder the
cultivation  of ~his tenants is nore than
three tines the area of a fanmly holding
for the |l ocal area concerned;

Provided that nothing in this
section shall affect the rights of any
ot her person who al ready hol ds a protected
tenancy certificate in respect ~of such
land or whose rights as protected tenant
are under investigation before a conpetent
authority, if such other person applies to
the Tribunal for safeguarding his rights
within a period of " six nonths fromthe
commencenent of the Hyderabad Tenancy and
Agricul tural Lands (Anendnent) Act. 1955"

This section was introduced by reason of the
Hyderabad Tenancy and Agricultural Land (Arendnent) Act.
1955 which cane into force on 12.3.56. Under the newy
added Section 37A a person holding any land as a tenant on
12. 3.56 though not deened to be a protected tenant prior to
the said Anendnent Act, shall on and from 12th of March
1956 be deenmed to be a protected tenant of the |and. The
proviso to Section 37A(1l), however, nmakes it clear that
Section 37A(1) shall not affect the rights of any person who
already holds a certificate as a protected tenant in respect
of the said | and or whose rights as a protected tenant under
the unanmended Act are under investigation before a conpetent
authority. Thus the existing right as a protected ' tenant
and the existing right to be declared a protected tenant is
preserved if such a person applies to the Tribunal for
safeguarding his rights within six nonths of 12.3.56.

The High Court has come to the conclusion that the
ri ght of the respondent whose claimas a protected tenant
was under investigation when Section 37A cane into force, is
not extingui shed by virtue of the proviso to Section 37A(1).
The respondents’ claim as a protected tenant was. during
the relevant period from 12.3.56 and for six nont hs
thereafter, being investigated before the sane Tribunal to
whi ch an application for safeguarding his rights by such a
person is contenplated under the proviso to Section 37A(1).
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His application was. in effect an application to safeguard
his rights.

"Tribunal’ is defined under Section 2(W of the said
Act as "Agricultural Lands Tribunal" constituted under
sub-section (1) of Section 87 for the area concerned. Where
no such Tribunal has been constituted under Section 2(W(ii)
by the Deputy Collector or other officer authorised under

sub-section (4) of Section 87 will be the "Tribunal". The
proviso to Section 37A contenplates an application to the
"Tribunal” so defined. |In the present case since the claim

of the respondent to be a protected tenant was being
investigated by the Deputy Collector, who was also the
Tri bunal for the purposes of the proviso Section 37A t he
H gh Court has held that a separate application was not
necessary and the pursuit by the reappointing of the
pr oceedi ngs cl ai'm ng pr otect ed t enancy, in t hese
ci rcunstances, can be considered as also an application to
the Tribunal ~ for safeguarding his rights under the Proviso
to Section 37A. This is entirely because the authority
bef ore whom the application was  pending is the sane

authority as the Tribunal under the proviso. The same
Tribunal has ultimtely granted to the respondent the
certificate of protected tenant on 19.12.56. The rights

which are granted under this certificate cannot be held as
ext i ngui shed in these circunstances.

It was subnmitted by the appellant that the Tribuna
under the proviso to Section 37A(1) was the Tahsildar and
not the Deputy Collector. Therefore, the respondent does
not fulfil the requirenents of the proviso to Section 37A
The High Court, however, in its inpugned judgnent has
pointed out that the authority to whom an application is to
be made under the proviso to Section 37A“was designated to
be the Tahsildar only by Notification of 11.10.56. At the
material time, in the absence of any Notification. Secti on
2(W(ii) would be applicable, as rightly held by the Hi gh
Court. The Tribunal at the material tinme, was the Deputy
Col | ector.

In the the premses the H.gh Court has rightly
uphel d the claimof the original respondent. —The appeal is,
therefore dismssed. There will however, be no order-as to
costs.




