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Bef ore we proceed to di spose of this appeal on nerits, we
nmust record what had transpired on 11th Septenber, 2001 for a
conpl ete narration of the facts involved in this case. In this appeal
| eave was granted as far back asin the year 1995 and the matter
was posted for final hearing on 11th Septenber, 2001 on which
date Shri Ranesh P. Bhatt, |earned senior counsel appearing on
behal f of the appellants, had argued the matter el aborately. He
chal | enged the findings of the courts below that the appellants have
acquired an alternate accommodation on the ground that the sane
was not based on material on record-anbng other contentions.
After hearing Shri Bhatt for the appellants and Shri' V. N. Ganpul e,
| earned seni or counsel for the respondents and perusing the
records, we expressed our view that we were not inclined to
interfere with the concurrent findings of fact arrived at by the
courts bel ow and were intending to dism ss the appeal. Taking that
into consideration, the eviction proceedings were initiated as far
back as in the year 1980 and nearly 20 years had passed and 't he
respondent -1 andl ords were unable to get possession of the
property, we were not inclined to grant any | ong period for the
appel l ants to vacate the prenmises. At this stage, Shri Bhatt nmade a
fervent appeal to the Court that if the appellants were to be
di spossessed wi thout sufficient time they will be put to a great
hardshi p since imredi ate alternate acconmodati on will not be
avail able to them Though we were inclined to grant sone short
time, on a repeated plea nmade by Shri Bhatt, Shri Ganpul e | earned
seni or counsel appearing for the respondents very fairly acceded to
the request of the appellants to grant one year’s tine provided, of
course, the appeal in question was w thdrawn. Cbviously
considering this offer as fair and advantageous to the appell ants,
Shri Bhatt accepted the same and nade a submission to the Court
that he will be wi thdrawi ng the appeal provided one year’'s tine
was granted to his client to vacate the premises. Accordingly, the
order was passed dism ssing the appeal as w thdrawn and granting
an year's tine to vacate the prem ses on the appellants’ filing an
undertaking in the usual terns before the Registry of this Court.

After the said order was passed, certain applications were
filed before this Court. One of themwas on behal f of the
appel l ants filed through the 4th appellant in which certain
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al | egati ons were nade agai nst the counsel who represented the
appel I ants and sought their discharge. Sinultaneously, an
application was also filed by the counsel on record for the
appel | ants seeking their discharge fromthe case in view of the
al | egati ons nade agai nst them by the appellants. Those
applications have since been disposed of by us and the counse

who appeared for the appellants have been di scharged on their
request w thout accepting the all egations nade agai nst them
Those applications apart, a review petition was also filed seeking
the review of the order dated 11th Septenber, 2001 on the ground
that they were not properly represented by their counsel and

wi t hdrawal of the appeal was wi thout instructions fromthem
Though in the nornmal course grounds raised in the review petition
woul d not have been considered as sufficient grounds to entertain a
review petition, still with a viewto grant an opportunity to the
petitioner who wanted to argue the case hinself, as an exceptiona
case, we decided to allow the review petition and heard the 4th
appel | ant Di nesh- Devadatta Kamat on nerits of the case at |ength.
We al so pernmitted the said appellant to file witten subm ssions
wi thin four weeks which he has done. W have heard the

argunent s-of the said appellant and perused the witten
submi ssi ons.

The appellant’s famly took a suit schedul e prem ses on rent
sone time prior to/'theyear 1976. On 12.12.1977, the respondent-
| andl ords served a notice on the original tenant seeking the
vacation of the suit prenmises, inter alia, contending that the said
prem ses was required by the landlord for his and his famly’'s use
and occupation. That notice was replied by the tenant alleging that
the requirement put forth by thelandlord was fal se and incorrect.
In view of the said denial, the Iandlord was conpelled to file a suit
in the year 1980 in the Court of Civil Judge (Junior Division)
Kalyan in Civil Suit No.174/80, interalia, praying for possession
on the ground of subletting as well as on the ground that the tenant
has acqui red separate acconmodation. The original tenant filed his
witten statenent inter alia denying that he had acquired a flat in
Prayag Raj Apartments because the said accombdati on was
excl usively owned by one of his sons Sunil Devadatta Kanmat and
the said original tenant contended that he continued to reside in the
suit premises along with his son D nesh Devadatta Kamat. It i's
necessary to note at one stage that the suit cane to be dism ssed for
default but subsequently it was restored to file. Thereafter, the suit
filed by the respondent-|andl ords came to be decreed by a
judgrment of the trial court dated 28th August, 1992 wherein the
court, inter alia, held that the original tenant was in possession of
separate accomodati on and the said tenant was not using or
occupying the suit prem ses, hence, a decree for possession was
passed in favour of the respondent-I|andl ords.

Bei ng aggrieved by the said judgnent, the appellants herein
preferred Cvil Appeal No.290/92 in the Court of District Judge,
Thane in Maharashtra. The Appellate Court by its judgnent dated
31.1.1995 agreed with the findings of the trial court and dism ssed
the appeal. Therefore, the appellant filed a wit petition before the
Hi gh Court of Judicature at Bombay being WP.No. 770 of 1995
whi ch petition cane to be disnissed by the H gh Court on
22.2.1995 holding that:

"The courts bel ow have found that though

the tenant has acquired suitable alternative
accomodation in the nane of Sunil, the
acquisition is for the benefit of the tenant and al
his fam |y nmenbers and on that count, the decree
for eviction is passed. | do not think any
exception is possible to be taken to that view of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

the matter especially in this wit jurisdiction. The
wit petitionis rejected.”

It is against this judgment the appellants have preferred the

above civil appeal and, as stated above, the appeal was entertained
by this Court and an interimstay of operation was granted as far as
back in the year 1995. Above-nentioned Shri Di nesh Devadatta

Kamat one of the appellants who appeared in person contended

that the findings of the courts bel ow were perverse inasmuch as the
accommodati on acquired by Sunil, one of the nenbers of the

fam ly, was exclusively for his benefit and not for the benefit of
the joint famly. Apart fromstating the above, he has not been able
to point out with reference to the records how this finding is either
perverse or not based on any evidence. W notice that the three
courts bel ow have concurrently cone to the conclusion that the
accommodati on acquired in the name of Sunil was for the benefit

of the entire fam ly and the said accommodati on was a suitable

al ternate accommodati on. Therefore, the respondent-| andl ords

were entitled for possession of the suit schedule prem ses for their
own use and occupation. In this regard, it my be of sone

rel evance to refer to the finding of ‘the learned Cvil Judge in G vi
Suit No. 174/ 80 wherein he has held

"Adm ttedly deceased Devadatta was

tenant in the suit prem ses prior to purchase by
plaintiff. It is also not in dispute that he resided
upto 1980 in the suit prem ses as tenant. Dinesh
married in 1989 and his wife is serving in

BMC. There is no any evidence produced by

the defendants like voter list or ration card etc.
to show that Dinesh Kamat was residing in the

suit prem ses during 1969. Di nesh Kamat is
runni ng the business of astrol ogy and earning
noney thereby. He is also Union Leader of

Organi sati on".

This plea of the trial court has been accepted both by the
appel l ate court as well as wit court and this being a finding on
guestion of fact, we do not find any reason to interfere with the
same, nore so when the appellant in person, who argued this

appeal in the second round, was unable to point out with reference
to records how this finding is either incorrect or perverse. Apart
from maki ng certain general observations as to his present status
and hardship that he may suffer if eviction is ordered, this
appel | ant was not able to point out how respondents were not
entitled to the eviction sought for by them

As stated above, after the arguments concl uded, we had
gi ven an opportunity to the appellant who argued this appeal to file
witten submissions within four weeks fromthat date which, as
stated above, he has filed and we have considered the same. In the
said witten subm ssions except stating that he has sufficient
material to show that he continues to reside in the suit prenises, he
has not established how the findings of the courts bel ow are
erroneous. W do not think at this belated stage he should be
permtted to produce any fresh docunents that is even assum ng he
has some such docunents and they are rel evant.

Havi ng consi dered the argunents addressed on behal f of the
appel l ants both oral and witten and havi ng perused the records,
we find no nerit in this case.

For the reasons stated above, this appeal fails and the sane
is dismssed with costs.
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............................... J.
(N. Sant osh Hegde)
............................... J.
March 4, 2002. (S. N. Phukan)
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