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This appeal is preferred against the Final Oder of the Customs Excise & Cold

(Control) Appellate Tribunal, New Del hi dated 22.6.1999 in Final Oder No. 879/99-A in
Appeal No. E/1225/95-A holding that the appellants are |iable to pay excise duty on the
basis of the sale price of the buyer to its dealers in Utar Pradesh and not based on the
appel l ants’ sale price to independent deal ers.

The appel l ant is a conmpany nmanufacturing detergent powder and allied products

inits factory near Chaziabad in the State of Wtar Pradesh. The appellant sells its
goods fromthe factory to deal ers spread throughout the country other than Utar
Pradesh at a particular price.~ It has paid excise duty for these sales on this price.
di spute has been rai sed by the Excise Department in respect of these sales.

The appel l ants al so sold the goods in the State of Utar Pradesh to a conpany

call ed Syndet & Chemical Industries Ltd. (for short 'Syndet’) at a price which was | ower.
Syndet, in turn, sold the goods toits dealers in Utar Pradesh at a price which was

hi gher than the price at which the appellants sold the product outside Utar Pradesh.
Roughl y 35% of the goods are sold to i ndependent deal ers and 65% of the goods are

sold to Syndet by the appellants. | Syndet is also the owner of trademark "Fena" for

det ergent powder and allied products. According to the appellants, they have paid

excise duty for sales made to Syndet al so at the price charged by the appellants from
the i ndependent dealers situated all over the country, other than in Uttar Pradesh, since
according to the Departnent, the appellants (SACI Allied products Pvt. Ltd.) and buyer
Syndet are rel ated persons as per Section 4(4)(c) of the Central Excise and Salt Act,
1944 (hereinafter referred to as "the Act").

The respondent-Col | ector passed an order dated 30.3.1995 to the effect that

Syndet is a related person and, therefore, in view of third proviso to Section 4(1)(a) of
the Act, excise duty is to be paid by the appell ants based on the price at which the
goods are resold by Syndet to its dealers in the State of Uttar Pradesh. ' The appellate
Tri bunal has upheld the above order of the Collector on a totally new and different basis
by hol ding that the dealers of Syndet in the State of Uttar Pradesh constitute a different
cl ass of buyers than the dealers in other regions and, therefore, Syndet’'s price to its
deal ers shoul d be the val ue under first proviso to Section 4(1)(a) in respect of sales
made by the appellants to Syndet.

The appellants had earlier filed two sets of price lists, one in respect of the sales
effected to dealers in all the States other than the State of U tar Pradesh and the other
in respect of sales effected to Syndet in Utar Pradesh. In this price list for sales in
Uttar Pradesh, the resale price of Syndet was declared as the assessabl e val ue for

paynment of excise duty, since the Departnment was treating Syndet as related to the
appel l ants. These price lists were provisionally approved by the Departnent. Based on
the circul ar issued by the CBEC, show cause notices were issued by the Department al

No

relating to price lists filed before 4.10.1991 propos
the goods are sold by the appellants which incidently
the goods are sold in Utar Pradesh where appellants’
dealers. The appellants filed a single price list in
t

in respect of their sales nade to independent deal ers

ng to take the highest price at which
happened to be the price at which

rel ated person effects sales to

Part-1 under Section 4(1)(a) of the Ac

based on the sale price charged
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to these dealers. Price list also covered sales in Utar Pradesh nade to Syndet. Excise
duty was paid on the appellants’ price to i ndependent deal ers including for sales made
to Syndet. This price list was finally approved by the Assistant Collector on 26.12.1991
accepting the price declared by the appellants.

The appellants filed another single price list in Part-1 in respect of all their sales
i ncluding the sales made to i ndependent dealers and sales in Utar Pradesh nade to
Syndet. Excise duty was being paid accordingly on the appellants’ price to i ndependent
deal ers. This price list was finally approved by the Assistant Collector on 26.12.1991
accepting the price declared by the appellants. A show cause notice was issued by the
Col l ector of Central Excise, Meerut proposing to take Syndet’'s resale price as the basis
for determ ning the assessable value in respect of sales made by the appellants to
Syndet in Utar Pradesh. On this basis, differential duty was demanded for the period
from13.12.1990 to Novenber, 1994. The Collector of Central Excise, Meerut passed

an order on 30.3.1995 confirning the proposals nade in the show cause notice and
denmandi ng differential duty accordingly. The appellants filed appeal before the
appel | ate Tribunal and submitted that since sale price to i ndependent deal ers are
avail abl e, the sanme shoul'd be taken as the basis for determning the assessabl e val ue
in respect of sales to related persons also. The Tribunal passed the inmpugned order on
22.6. 1999 'uphol di ngthe order of the Comm ssioner entirely on a new and different

basis. ~On the issue of quantification of duty demand, the appellate Tribunal renmanded
the matter to the Collector for de novo consideration. Aggrieved by the inpugned fina
order passed by the Tribunal, the appellants preferred the above appeal before this
Court.

We heard M. V. Lakshm kumaran, |earned counsel, appearing for the appellants

and M. A Subba Rao, learned counsel, appearing for the respondent.

M. V. Lakshm kumaran made the foll owi ng subni ssions:

1) The i mpugned order of the appellate Tribunal has gone beyond the

show cause notice and the order of the Collector and is, therefore,

unsust ai nabl e.

2) VWhen whol esal e price to independent deal ers satisfying the

requi renents of Section 4(1)(a) of the Act is available, even sales to

rel ated persons shoul d be assessed based on the wholesale price to

i ndependent deal ers.

3) First proviso to Section 4(1)(a) of the Act is also not invokable in the
present case and hence order of the appellate Tribunal on this score

i S unsust ai nabl e.

Wi | e el aborating the above submi ssions, |earned counsel appearing for the

appel l ants, invited our attention to the relevant portions of the Tribunal's order, the orde
r

of the Conmi ssioner and other rel ated docunents, Circul ars and Annexures.

To appreciate the argunents of the | earned counsel, it is beneficial to reproduce
Section 4 of the Act:

"Section 4. Valuation of excisable goods for purposes of

chargi ng of duty of excise \026 (1) Were under this Act, the duty of

exci se is chargeabl e on any exci sabl e goods-with reference to value,

such val ue, shall, subject to the other provisions of this section, be

deened to be \026

(a) the normal price thereof, that is to say, the price at
whi ch such goods are ordinarily sold by the

assessee to a buyer in the course of whol esal e

trade for delivery at the time and place of renoval

where the buyer is not a related person and the

price is the sole consideration for the sale:

Provi ded that \026

(i) where, in accordance with the nornmal practice of the
whol esal e trade in such goods, such goods are sold by

the assessee at different prices to different classes of
buyers (not being rel ated persons) each such price

shal I, subject to the existence of the other circunstances
specified in clause (a), be deened to be the norna

price of such goods in relation to each such class of

buyers;
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(ii) where such goods are sold by the assessee in the
course of wholesale trade for delivery at the tine and

pl ace of rempoval at a price fixed under any |aw for the
time being in force or at a price, being the maxi mum

fi xed under any such | aw, then, notw thstandi ng anythi ng
contained in clause (iii) of this proviso, the price or the
maxi mum price, as the case may be, so fixed, shall, in
relation to the goods so sold, be deenmed to be the

normal price thereof;

(i) where the assessee so arranges that the goods are
generally not sold by himin the course of whol esal e
trade except to or through a rel ated person, the nornal
price of the goods sold by the assessee to or through
such rel ated person shall be deened to be the price at

whi ch they are ordinarily sold by the related person in
the course of whol esale trade at the time of renmoval, to
deal ers (not being rel ated persons) or where such goods
are not sold to such dealers, to dealers (being related
persons), who sell such goods in retail

(b) where the normal price of such goods is not
ascertainable for the reason, that such goods are not
sold or for any other reason, the nearest ascertainable
equi val ent thereof determined in such nanner as they
may be prescribed.

(2) Wiere, in relation to any excisable goods the
price thereof for delivery at the place of renova

is not well known and the value thereof is

determned with reference to the price for

delivery at a place other than the place of

renoval , the cost of transportation fromthe place

of removal to the place of delivery shall be

excl uded from such price.

(3) The provisions of this section shall not apply in
respect of any excisable goods for which a tariff
val ue has been fixed under sub-section (2) of

section 3.
(4) For the purposes of this section, -
(a) "assessee" nmeans the person who is liable to

pay the duty of excise under this Act and

i ncl udes his agent;

(b) "place of renoval" means-

(i) a factory or any other place or prem ses
of production or manufacture of the

exci sabl e goods; or

(ii) a war ehouse or any other place or

prem ses wherein the excisabl e goods

have been pernitted to be deposited

wi t hout paynent of duty,

fromwhere such goods are renoved;

(c) "rel ated person" neans a person who is so
associ ated with the assessee that they have
interest, directly or indirectly, in the business of
each other and includes a hol ding conpany, a

subsi diary conpany, a relative and a distributor

of the assessee, and any sub-distributor of such

di stributor.
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Expl anation - In this clause "hol ding conpany:,
"subsi diary conpany" and "rel ative" have the sane
neani ngs as in the Conpanies Act, 1956 (1 of 1956);

(d) "value" , in relation to any excisabl e goods, -

(i) where the goods are delivered at the
time of renmoval in a packed condition,

i ncl udes the cost of such packing except

the cost of the packing which is of a
durabl e nature and is returnable by the
buyer to the assessee.

Expl anation - In this sub-clause, "packing" neans the
wr apper, container, bobbin, prin, spool, reel or wap
beam or any other thing in-which or on which the
exci sabl e goods are wrapped, contai ned or wound;

(ii) does not include the anbunt of the duty
of excise, sales tax and other taxes, if

any, payable on such goods and,

subj ect to such rules as may be nade,

the trade discount (such discount not

bei ng refundabl e on any account

what soever) all owed inaccordance with

the normal practice of the whol esal e

trade at the tinme of renoval in respect of

such goods sold or contracted for sale.

Expl anati on \ 026 For the purposes of this sub-clause, the anpunt
of the duty of excise payabl e on any exci sabl e goods shall be
the sumtotal of -

(a) the effective duty of excise payable on such goods under
this Act; and

(b) the aggregate of the effective duties of excise payable
under other Central Acts, if any, providing for the | evy of
duties of excise on such goods,

and the effective duty of excise on such goods under each Act
referred to in clause (a) or clause (b) shall be, -

(i) in a case where a notification or order providing for any
exenption (not being an exenption for giving credit wth
respect to, or reduction of duty of excise under such Act
on such goods equal to, any duty of excise under such
Act, or the additional duty under section 3 of the
Custons Tariff Act, 1975 (51 of 1975), already paid on
the raw material or conponent parts used in the
producti on or manufacture of such goods fromthe duty

of excise under such Act is for the tine being in force,
the duty of excise conputed with reference to the rate
specified in such Act, in respect of such goods as
reduced so as to give full and conplete effect to such
exenption; and

(ii) in any other case, the duty of excise conputed with
reference to the rate specified in such Act in respect of
such goods.

(e) "whol esal e trade" neans sales to dealers, industria
consuners, CGovernnent, |ocal authorities and other

buyers, who or which purchase their requirements

otherwise than in retail."
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M. A Subba Rao, |earned counsel appearing for the respondent submitted that
dealers in different parts of the country are to be considered constituting different class
of buyers and in this case also, the dealers located in other parts of the country other
than the State of Uttar Pradesh would constitute different class of buyers. However, the
deal ers of Uttar Pradesh being in different region would froma different class of buyers
since in Utar Pradesh, there was no i ndependent buyer to whomthe goods were
directly sold by the appellants, the question of conparing price does not arise.
According to M. A. Subba Rao, Section 4(1)(a) of the Act is not applicable as there is
no conparabl e sale price available for independent buyers as in Utar Pradesh no sale
has been effected directly to dealers and the entire sale has been effected through
SCIL who has been held as related to the appellant. He would further submt that if the
goods have not been genuinely offered to all other dealers at the same price then it
woul d be reasonable to conclude that the price under Section 4(1)(a) of the Act main
cl ause cannot be determ ned.  Therefore, when no goods have been offered for sale to
any person nor supplied in Utar Pradesh except to Syndet then the whol esale price
charged at the depot when the goods enter the whol esale nmarket for the first tinme,
woul d be the normal price under Section 4(1)(b) of the Act read with Rules 7 & 5 of the
Central Excise Valuation Rul es, 1975.
M. Subba Rao further submitted that though the circulars are binding on the
Depart ment once that part of the G rcular which is relevant for the purpose of this case
is declared as invalid by the Delhi H gh Court in the case of Indian Rayon &
Industries Ltd. vs. Union of India, 1994(73) E.L.T.25 (Delhi), the appeal agai nst
whi ch was dism ssed by this Court in 2002(143) E.L.T. A269, it is pernmissible to the
Departnment to take note of the fact of the judgnent of the Delhi Hi gh Court which is
confirmed by this Court and ignore the Circular for the purpose of arriving at assessable
value in regard to the Utar Pradesh. It was further subnitted that it is open to the
Departnment to contend before this Court not to take note of the two circulars and that
the circulars are binding on the Departnent but not on quasi-judicial authority and this
Court. It was also submtted that no appeal lies against a finding, as it was contended
that the Department has not filed any appeal against the finding of the Collector that the
assessabl e value has to be only under Section 4(1)(b) of the Act and once the Tribuna
conmes to the conclusion that Section 4(1)(b) of the Act is not applicable, the appeal of
the assessee has to be allowed and it is not open to the Tribunal or for the Depart nment
to contend that Section 4(1)(a) of the Act is applicable. It is open to the party-
respondent to sustain the judgment of the Tribunal though it has not filed any appeal or
cross objection. Concluding his argunents, M. A 'Subba Rao submitted that the
decision arrived at by the Tribunal is correct in lawand, therefore, is not |liable to be
interfered with.
W have carefully considered the rival subm ssions with reference to the
pl eadi ngs, orders, annexures and ot her relevant records.
Regar di ng Subm ssion No. 1
In the instant case, the proceedings were initiated against the appellants by the
respondent - Col | ector on the ground that Syndet, to whomthe appellants sold the goods
in Utar Pradesh, should be treated as a related person of the appellants in terns of
Section 4(4)(c) of the Act and, therefore, in respect of sales made by the appellants to
Syndet, excise duty should be paid on the basis of Syndet’s resale price to its dealers in
terns of third proviso to Section 4(1)(a) of the Act. ~In other words, according to show
cause notice and the order of the respondent-Collector, since Syndet is related to the
appel | ants, excise duty should be paid for sales to Syndet in terns of ‘third proviso to
Section 4(1)(a) of the Act, i.e. based on Syndet’s resale price to its deal ers.
The following extract fromthe inpugned order of the appellate Tribunal reveals
this position:

"The adjudicating authority ordered the assessnent of the
goods sold in the State of Uttar Pradesh through SCIL on the basis of
the prices charged by SCIL fromthe whol esal e buyers in U P. The
prices charged by the SCIL fromthe stockists/distributors in U P. were
taken to be the normal prices for determ ning the assessabl e val ue
and for levying the central excise duty after giving the benefit of
admi ssi bl e deductions."

The appel late Tribunal, by the inpugned order, has upheld the order of the
respondent - Col | ector, however, on a totally new and different basis which was never
the case of the Department either in the show cause notice or in the inmpugned order
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The appellate Tribunal, in the inpugned order, has held as under

"Al'l the whol esal e dealers and all the whol esal e buyers in the

whol e of the country would not be taken to forma single class of

buyers. Ms SACI and SCIL were related persons. Ms SACl sold

their goods in the State of U . P. through SCIL and no direct sales were
effected by SACI in the State of U P. Seen in the light of the Tribunal’s
decision in the case of Goramal Hari Ram Ltd., the prices at which

SCI L were disposing of the goods of SACI in the State of U P. had

been correctly taken as the nornal price for determ ning the duty
liability of SACI under Section 4 of the Act."

Thus according to the appellate Tribunal, since the dealers in Uttar
Pradesh who purchased the goods from Syndet, and independent dealers in other parts
of the country to whomthe appellants directly sold the goods are different class of
buyers, appellants’ price to the i ndependent deal ers cannot be taken as the basis for
assessing appellants’ sales to Syndet in Uttar Pradesh. This finding of the appellate
Tribunal is based on first proviso to Section 4(1(a) of the Act. While the show cause
notice and the order of the Collector proceeded on the basis of the invocation of third
proviso to Section 4(1)(a) of the Act, the appellate Tribunal for the first tine in the
i mpugned ‘'order has sustai ned the proceedings on the basis of first proviso to Section
4(1) (a) of the Act. It was argued that the first proviso to Section 4(1)(a) of the Act wa
S
never invoked by the Department either in the show cause notice or in the inpugned
order and it was for the first tine that the appellate Tribunal in the inpugned order has
sought to sustain the inpugned order by invoking the first proviso to Section 4(1)(a) of
the Act. It is thus seen that the Tribunal has gone totally beyond the show cause notice
and the order of the Collector, whichis inpernissible. The appellate Tribunal cannot
sustain the case of the Revenue against the appellants on a ground not raised by the
Revenue either in the show cause notice or in the order.
In this context, we may usefully refer to the judgment of this Court in the case of
Reckitt & Colnan of India Ltd. vs. CCE, 1996(88)ELT 641(SC). This Court held that
it is beyond the conpetence of the Tribunal to make out in favour of the Revenue a
case which the Revenue had never convassed and which the appellants had never
been required to neet.
The i mpugned order of the Tribunal which had gone beyond the show cause
notice and the order of the respondent-Collector is, therefore, liable to be set aside.
Regar di ng Subm ssi on No. 2
We shall now consi der the second subm ssion made by M. V. Lakshm kunmaran.
We have already extracted Section 4(1)(a) of the Act and the third proviso to Section
4(1)(a) of the Act in paragraph supra. —In the present case, nornal price satisfying the
requi rements of Section 4(1)(a) of the Act is available and there is no dispute on this
factual position. About 35% of the production of the goods is sold by the appellants to
i ndependent and unrel ated deal ers spread through the country other than in Utar
Pradesh. There is no dispute raised by the Central Excise Departnent with regard to
these sales. Appellants’ sale price to these i ndependent deal ers duly satisfy the
requi renents of Section 4(1)(a) of the Act in every respect and there is no dispute on

this factual position. In respect of these sales to independent deal ers |ocated other
than in U P., appellants have paid excise duty based on their sale price to these
deal ers. This factual position is not disputed by the respondent. It was argued that

once such a wholesale price to an unrel ated buyer satisfying the requirenents of

Section 4(1)(a) of the Act is available, then that “price alone should be treated as the
normal price in respect of all the sales nmade by the appellants including the sal es nmade

to related persons. In other words, where sales are nade by the assessee to

whol esal e buyers who are unrel ated and al so to buyers who are related, then the price

to unrel ated buyers should be adopted as the basis for paynent of excise duty even in
respect of sales to unrelated buyers. 1In such a situation, third proviso to Section 4(1)(a)

of the Act will not cone into play at all. Since in the present case, normal price to

i ndependent dealers is avail able, sane should be treated as the basis for arriving at the
assessabl e value in respect of sales to Syndet also. This subm ssion of M. V.

Lakshm kumaran is duly supported by the judgnent of this Court in Union of India vs.

Kanti Lal Chunilal & O's., 1986(Suppl) SCC 345 = 1986(26) ELT 289( SC) . Thi s

judgrment dealt with a situation when 34%to 40% of sales were effected by the

assessee to a related buyer nanely, Al ok Textiles and bal ance sales were to unrel ated
buyers. Excise Departnment sought to | evy excise duty, in respect of sales nmade to Al ok
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Textiles, based on Alok Textiles' resale price to its buyers. This Court negatived such
an approach and held that the value for the purpose of excise duty even in respect of

sal es effected to the related buyer Al ok Textiles should be the price at which the goods
were sold to unrel ated buyers. The relevant portion of the judgment is reproduced

her ei nbel ow

"The respondents sold only 34 to 40% of the total production to

the firmof Ms Al ok Textiles and the renaining production was sold to

ot her whol esal e deal ers. The assessing authorities were, therefore,

clearly wong in taking the whol esal e cash price at which the excisable

goods were sold by the whol esal e traders as the val ue of excisable

goods for the purpose of |evy of excise duty. The whol esal e cash

price at which the excisable goods were sold by the respondents to

Ms Al ok Textiles and other whol esal e dealers was the only price liable

to be taken for determ nation of the value for the purpose of |evy of

exci se duty."

The appel l ate Tri bunal itself has consistently taken the viewthat if the price to
i ndependent wholesal e deal ers, satisfying the requirements of Section 4(1)(a) of the Act
is available, then that price should be treated as the assessabl e val ue even in respect
of sales to related persons al so.

I n paragraph 5 of the judgment in the case of Collector of Central Excise,

Madras vs. The Enfield India Ltd., 1988(34)ELT 654 (Tribunal), the Tribunal held as
under :

"W have given the matter our earnest consideration. Sale of

one-one Motor- Cycle to direct users in the public cannot be called a

whol esale sale. It was a retail sale, as already held by this Tribunal in

the case of Ms Escorts Ltd. aforesaid. Before a resort is made to the

retail price, we have to see whether sone other basis of assessnent,

which in | aw has precedence over retail price assessnent under the

Val uation Rules, is available or not. W find that there were two sets

of whol esal e sal es available in this case.

The first was to Ms Enfield Sales Ltd. ~ They were admttedly a 'rel ated

person’ of the respondents, and, therefore, the respondent’s sale price

to them was not acceptable. The other set of whol esale sales was to

about 150-200 dealers all over India outside Tam | Nadu. The

Depart ment has now shown us anything wong with these sales

except saying that they constituted the mnority sales. But 20.1%is

not an insignificant quantity. Even though it was 'the mnority sale, it

becones i nportant because the rest of the sales were either retai

sales or they were sales nade to a "related person’.” There i's nothing

to show that if the dealers outside Tam | Nadu wanted to buy nore

Mot or - Cycl es, larger quantities would not have been available to them

We hold that these 20.1% sal es were bona fide sales and they were

nmade in the normal course of whol esale trade. They satisfied all the

conditions of 'normal price’ under Section 4(1)(a). Accordingly, the

price charged by the respondents fromthese deal ers should constitute

the basis of valuation for all the Mdtor Cycles renoved fromthe

respondents’ factory during the material period. There is no need to

resort to the Valuation Rules for working out the assessabl e value."

In paragraph 6 of the judgment in the case of Escorts Tractors Ltd. vs.
Col l ector of Central Excise, Delhi, 1998(103) E. L. T. 533 (Tribunal), it was held as
under :

"The Departnment has no case that the appellant, during the

period in question, has so arranged that the tractors were not generally
sold in the course of whol esale trade except to or through Ms Escorts
Ltd. and hence consequently proviso (iii) to Section 4(1(a) has not

been invoked. According to Section 4(1)(a), the assessabl e val ue
shoul d be deermed to be the normal price of the goods, that is to say,

the price at which such goods are ordinarily sold by the assessee to a
buyer in the course of wholesale trade for delivery at the tinme and

pl ace of renmpval, where the buyer is not a related person and the price
is the sole consideration for the sale. Since Ms Escorts Ltd. is a
"“related person", the price charged to Ms Escorts Ltd. cannot be
regarded as the normal price under Section 4(1)(a) of the Act. There
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were sales to independent whol esalers at |esser discount. Those

whol esal ers were not "rel ated persons", therefore, the |ower authorities
were justified in holding that the assessabl e value of the goods sold to
Ms Escorts Ltd. should be based on the whol esal e price charged by
appel l ant to i ndependent whol esal ers."

M. V. Lakshm kumaran submitted that though the above judgnents were duly

relied upon before the Tribunal during the course of the argunents as al so before the
Col l ector, the Tribunal in the inmpugned order has failed to deal with any of the aforesaid
judgrments. Therefore, he submitted that the i npugned order of the appellate Tribuna
taking a viewtotally contrary to the well settled |legal position, as laid down by this Cour
t

is, therefore, liable to be set aside. W see nerit and substance in this contention

M. V. Lakshm kumaran invited our attention to the Circulars issued by the

Central Board of Excise and Custons and subnmitted that the Revenue is bound by the
circulars issued by it and cannot contend to the contrary. Therefore, in view of the
circular, third proviso to Section 4(1)(a) of the Act is not invokable in the present case.

In this view of the matter, the argunment advanced by M. A Subba Rao, |earned counse
appearing for the respondent, has no nerits.

As a matter of fact, the Tribunal, by its order, has not questioned the

genui neness of the sal e between the appellants and Syndet. The appellants subnitted
before the Tribunal and al so before the Collector that the depot of Syndet was existing
right from 1976 and it was not created only after the appellants started selling the
products to Syndet in 1990. The appellants, in support of this subm ssions, also filed
affidavits of dealers, transporters, enployees of Syndet. The Tribunal having accepted
the sale as a genuine sale and having accepted that price to independent dealers is
avai | abl e under Section 4(1)(a) of the Act, the appellate Tribunal ought not to have
rejected the subm ssion of the appell ants regardi ng the acceptance of price to

i ndependent deal ers for sales to Syndet al so. As could be seen fromthe records

produced before the authorities bel ow, Syndet also manufactures the goods in its Ckhla
factory in Delhi and sells the goods onits own and the Central Excise Departnent at
Del hi has accepted the price at which Syndet has been selling to its deal ers and
payi ng excise duty accordingly w thout any dispute. It was submtted that the

assessabl e val ue on which the duty has been paid by the appellants, in the present

case, even in respect of transactions with Syndet in Uttar Pradesh is higher than the
approved assessabl e value for Okhla factory of Syndet and this itself proves the bona
fide of the appellant and the genuineness of the price particularly when the goods are
only 'Fena' brand sold practically to the same deal ers.

Regar di ng Submi ssi on No. 3

The only reason given by the appellate Tribunal in the inpugned order for

adopting Syndet’s resale price to its dealers as the basis for payment of excise duty in
respect of sales made by the appellants to Syndet is that dealers in different regions
constitute different classe of buyers and in view of the first proviso to Section 4(1)(a) of

the Act, each such price shall be taken as the normal price and duty shoul d be paid
accordingly. W have already extracted the findings of the Tribunal in paragraph

supra. It was submitted that the first proviso to Section 4(1)(a) of the Act is totally
i napplicable to the present case and, therefore, the question of taking different prices to
dealers in different regions as the assessabl e val ue cannot arise. W have already
reproduced the first proviso to Section 4(1)(a) of ‘the Act. Thus the first proviso to
Section 4(1)(a) of the Act nmerely says that where the goods are sold by the assessee

to different classes of buyers at different prices, each such price, subject to the same
satisfying the requirenents of Section 4(1)(a) of the Act be deened to be the norma
price of such goods. Thus, the npbst inmportant criteria for invoking the proviso is that
each such price should satisfy the requirenent of Section 4(1)(a) of the Act and if the
price do not satisfy the requirenents of Section 4(1)(a) of the Act, then the proviso
cannot apply. One of the circunstances specified in Section 4(1)(a) of the Act is that

the sale should be to unrelated buyers. |If the sale is effected to a related buyer, then
this requirement of the proviso is not satisfied. The proviso would apply only when the
assessee sells the goods at different prices to different class of buyers. |In the present

case, sales to dealers in Utar Pradesh which is being considered as different class by
the Tribunal, is not nade by assessee \026 appellant, SACI, but by Syndet after

pur chasi ng the goods fromthe appellant. Hence, first proviso to Section 4(1)(a) of the
Act is wholly inapplicable. The inpugned order of the appellate Tribunal which is solely
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based on the first proviso to Section 4(1)(a) of the Act is, therefore, in our view cannot
be sust ai ned.

Qur attention was invited to the circular No.3/90-CX 1 dated 25.1.1990 issued by

the Central Board of Excise and Custons (at page 18 of Vol.Il of the paper book) taking
the view that the whol esale dealers in India cannot be considered as belonging to

di fferent classes sinply because they are located in different places. This position was
again reiterated by the CBEC vide its further Crcular No. 24/14/93 dated 31.12.1993.
Thus, during the disputed period in question in the present case, the CBEC itself has
held that dealers in different regions cannot be treated as different classes of buyers
and, therefore, the first proviso to Section 4(1)(a) of the Act cannot be invoked in such
ci rcunmst ances. Having issued such a circular which is binding on the Department, the
Revenue cannot now contend to the contrary and say that dealers in different regions
constitute different classes of buyers and, therefore, price to i ndependent deal ers
cannot be adopted for sales to Syndet in Uttar Pradesh. Further, during the disputed
peri od, when the appellants were filing price lists regionw se declaring different prices
for different dealers |ocated in different regions, based on the above circul ar dated
25.1.1990, show cause notices were issued by the Departnent contending that it is not
perm ssible to have different prices for dealers in different regions. The show cause
noti ces sought to take the highest price as the assessable value which incidently was

the price at which the goods were sold by Syndet to its dealers. Having taken such a
stand based onthe circular of CBEC, which held the field then, it is not open to the
Revenue or to the appellate Tribunal to hold that dealers in different regions constitute
different classes of buyers and, therefore, the price to independent dealers in other

regi ons cannot be adopted as the basis for sales to Syndet in Utar Pradesh.

It was contended that Syndet is not related to the appellants within the neaning

of Section 4(4)(c) of the Act. The appellants and the Syndet are distinct private limted
conpani es and have been separately assessed to | ncone-Tax and sal es tax and by al

ot her CGovernment Departnents. There i's no inter se sharehol ding by either conpany

in each other. Syndet has its own factory at Okhla. Thus, in these circunstances, it
cannot be said that the appellants and the Syndet are related persons within the

nmeani ng of Section 4(4)(c) of the Act. Therefore, excise duty is payable by the
appel l ants based on its sale price to Syndet. Therefore, the finding of the appellate
Tribunal to the contrary is liable to be set aside.

It has been argued that sales were effected at the factory gate to a nunber of

i ndependent deal ers throughout India at the uniformprice of Rs.100/- and the

Depart ment has not questioned the correctness of the sale. 1In fact, there is no denand
of duty for sales nmade to independent deal ers throughout India. The Collector also has
given a specific finding in this regard and that the Departnent is distributing the
assessing value only in respect of sales price to Syndet. Arguing further, M. V.
Lakshm kumaran, submitted that Section 4(1)(b) of the Act wil'l apply only when Section
4(1)(a) is not applicable. Section 4(1)(b) has already been extracted above. The said
section will apply only when goods are sold only to all through related persons and at
the normal price such goods are resold to unrelated dealersis not applicable. Since,
the Collector has given a finding that there exists factory gate as well as to independent
deal ers throughout India at a uniformprice and which is not distributing normal price for
such goods is ascertainable at the factory gate. |In such an event, section 4(1)(b) of the
Act is not permissible. These subm ssions merits acceptance.

W have already referred to the judgment of this Court in Union of India vs.

Kanti Lal Chunni Lal & Ors. (supra) which has been followed by the Bonbay Hi gh

Court in the case of Cosnpbs (India) Rubber Works Pvt. Ltd. & Os. vs. Union of

India, 1988(36) E.L.T. 102 (Bom). The Tribunal has also passed the judgnment to the
simlar effect in the case of Racold Appliances vs. CCE, 1994(69)E.L.T. 312 which

has been affirmed by this Court in 1998(100) E.L.T. A64. This issue, therefore, is no

| onger res integra and, therefore, the Collector could not have confirned the denmand
under Section 4(1)(b) of the Act when there are significant sales at the factory gate to
the i ndependent buyers throughout India.

We have already referred to the certain findings of the Tribunal applying the first
proviso to Section 4(1)(a) of the Act, confirmed the sane denand. |In our view, it is not
perm ssible on the part of the CEGAT to change the basis of the demand since the

assessee was asked to show only in relation to applicability of Section 4(1)(b) of the
Act .

In the case of Conm ssioner of Central Excise, Calcutta-Il vs. TISCO Ltd.

2004(174) E.L.T. 307(SC) (S.N. Variava & Dr. AR Lakshnanan,JJ.), it was held that in
order to attract the first proviso to Section 4(1)(a)(i) of the Act, there has to be an
avernent and the proof of the existence of a trade practice in that trade that the goods
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are being sold at different prices to different class of buyers. This Court, further, held
that to claimbenefit of proviso to Section 4(1)(a)(i) of the Act, a trade practice nust be
averred and shown to exist and it nust be shown that there is a different class of

buyers and only on basis of facts averred and proved, a conclusion can be reached that

the sale is to a different class of buyers. This is a condition precedent for invoking the

first proviso to Section 4(1)(a) of the Act. As already noticed, neither the show cause
notice nor the Collector’s order nor the CEGAT order nmmkes any such averment |et

al one proving the same with evidence. On this ground alone the invocation of First
Proviso to Section 4(1)(a) of the Act rmust fail. Further, the first proviso to Section
4(1)(a) specifically states that the sale to different class of buyers should not be to
rel ated persons. In view of the specific provision contained in the first proviso to
Section 4(1)(a) of the Act, it is difficult to understand as to how the CEGAT applied this
provi si on.

In the case of C.C E. vs. Ashok Ark, 2005(179) E.L.T. 513(SC), a Bench of

S.N. Variava, Dr.AR lLakshmanan and S.H Kapadia, JJ. observed as under

"6. We are unableto agree with the view expressed by the

Tri bunal.  The Tribunal has ignored the proviso to Rule 173C(11). It is

true that in cases where, having regard to the nature of the goods and

frequent fluctuations of the price of the goods, an assessee or class of

assessee may be allowed to declare price of goods on the basis of the

chall an and advice note.” But those are cases where it is not possible

to determne the value in accordance with Section 4. Under Section

4, as it then read, 'the value of the goods is the normal price, i.e. the

price at which the 'goods are ordinarily sold by an assessee to a buyer

in the course of wholesale trade for delivery at the tinme and pl ace of

renoval where the buyer is not a related person and the price is the

sol e consideration for the sale. Thus, if it is found that there is a

normal price at which goods are sold at the factory gate then even

though earlier the assessee was permtted to clear under rule

173C(11) the re-assessnment would be on the basis of the normal price

as determ ned under Section 4.

7. W are unable to accept the subm ssion that such an

interpretation would negate rule 173C(11). A Rule cannot override or

be contrary to a Section. Under Section 4 the normal price has to be

the value at which the goods are ordinarily sold. Thus clearly Rule
173C(11) only provides for cases where the normal price cannot be
ascertained. |In those cases, goods are allowed to be renoved on

basi s of price shown on the challan or advise note. ~But the framers of
the rule were careful enough to provide, in the proviso, that if the price
on the challan or advise note does not represent the value as

det ermi ned under Section 4 then there can be reassessment.

8. In this case, it could not be shown that the price at the

factory gate could not be determ ned or that the price at the factory
gate was varying. Thus the assessing authority was right in holding
that the value would have to be determ ned as per that price. | The
Tri bunal was clearly in error in ignoring the proviso."

In the case of Hi ndustan Polynmers Co. Ltd. vs. Collector of C Ex. Quntur,
1999 (106) E.L.T. 12(S.C ), this Court in paragraph 6 held as under
"While we appreciate the Tribunal’'s desire to do conplete

justice and mould the relief in that direction, we think that, in the
circunst ances, the Tribunal should not, in this case, have passed an
order whi ch proceeded upon a basis that is altogether different from
that of the demand nade upon the appellants. That is not "noul di ng"
relief. The demand that was made upon the appellants was under
Tariff Item 68 and it proceeded upon the basis that there was a
process of manufacture of col oured pol ystyrene from uncol oured

pol ytyrene. Having cone to a concl usion agai nst the Revenue on

these counts, the appropriate order for the Tribunal to have passed
was to have set aside the demand and left it open to the Revenue to
proceed agai nst the appellants, as perm ssible under the law. The
appel l ants woul d then have had the opportunity of neeting the
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preci se case nade out by the Revenue."

By the inpugned order, the appellate Tribuna
qguantification of duty demand. W see nerit
and we set aside the inpugned order of the Tribuna
Final Order No. 879/99-A in Appeal No. 1225/95-A.
as to costs.

in this appea

However ,

remanded the matter for
and the appea
dated 22.6.1999 in

t here shal

is all owed

be no order




