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[Arising out of SLP (Crl.) No. 3772 of 2007]
S.B. SINHA,  J:

1. Leave granted.

2. Appel | ant was being prosecuted in the Court of Metropolitan

Magi strate, Sai dapet, Chennai for alleged conm ssion of an of fence under

Section 138 of the Negotiable Instrunents Act (for short \023the Act\024) on the
basis of a conplaint petition filed by the respondent herein

3. In the said proceedings, W tnesses on behalf of the prosecution had
been exam ned. Conpl ai nant closed her case. A date was fixed for
exam nati on of the defence witness and argunent on 10.04. 2006.

However, the appellant filed an application for cross-exam nation of
the compl ai nant herself which was rejected. A revision application was filed
thereagainst in the Court of the Sessions Judge.

In the said revision application, no order of stay was passed. Wereas
the appell ant had continuously renai ned present before the Trial Judge, the
conpl ai nant renmai ned absent.

4. On or about 18.04.2006, the appellant filed an application for his
acquittal on the ground of absence of the conplainant. By an order dated
24.04.2006, the learned Metropolitan Magi strate acquitted the accused under
Section 256(1) of the Code of Crimnal Procedure stating:

\ 023Conpl ai nant absent. No representation for
several hearings. Accused present. Petition u/s
256(1) Cr. P.C. is allowed. Conplainant

conti nuously absent fromthe hearing date 3. 3.05.
Hence, Conplainant called three tinmes. Neither
the conpl ai nant nor his counsel represent before
the Court till 5.30 p.m CM exam ned. Hence
Accused is acquitted u/s 256(1) of Cr.P.C.\024

5. An appeal was preferred thereagai nst before the Hi gh Court. The
sanme was allowed relying on or on the basis of a decision of this Court in
Associ ated Cenent Co. Ltd. v. Keshvanand [(1998) 1 SCC 687 : AIR 1998

SC 536] .

6. We may, at the outset, notice that before passing the inpugned order,
the H gh Court did not choose to serve notice upon the appellant opining that
no useful purpose would be served in keeping the appeal pending and one G

Vi nodkurmar was appoi nted as a | egal aid counsel. Aggri eved thereby, the
appel l ant is before us.

7. It was submitted by M. Anand, appearing in person, that the
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conpl ai nant havi ng renmi ned absent for nore than one year, the Hi gh Court
ought not to have interfered with the discretionary jurisdiction exercised by
the |l earned Metropolitan Magistrate, particularly when he had been

appearing in person and the conplai nant not only executed a power of

attorney in favour of another, a | awer was al so appoi nt ed.

M. Anand would submit that it was obligatory on the part of the
advocate who is an agent of his client to appear on the dates of hearing,
nore so when an accused had been appearing in person and renai ned
present in court for all the days of hearing. In any event, it was urged, the
Hi gh Court conmitted a serious error in disposing of the appeal only upon
hearing a | egal aid counsel and even the subm ssions made by hi m had not
been noti ced.

8. M. A Regunat han, |earned senior counsel appearing on behalf of the
respondent, however, submitted that in view of the fact that the nmatter was
adj ourned for examination of DW, the |earned Magistrate coul d not have
exercised its jurisdiction under Section 256 of the Code of Crim nal
Procedur e,

9. Chapter XX of the Code of Criminal Procedure deals with trial of
summons cases by Magi st rates.
Section 256 of the Code reads as under

\ 023256. Non- appearance or death of conplainant. \027
(1) If the summons has been issued on conplaint,

and on the day appointed for the appearance of the
accused, or any day subsequent thereto to which

the hearing may be adjourned, the conpl ai nant

does not appear, the Magi strate shall

not wi t hst andi ng anyt hi ng her einbef ore contai ned,
acquit the accused, unless for sone reason he

thinks it proper to adjourn the hearing of the case
to sone other day:

Provi ded that where the conpl ai nant i s represented

by a pl eader or by the officer conducting the
prosecution or where the Magistrate is of opinion

that the personal attendance of the conplainant is

not necessary, the Magistrate may dispense w th

hi s attendance and proceed with the case.

(2) The provisions of sub-section (1) shall, so far

as may be, apply also to cases where the non-
appearance of the conplainant is due to his death.\024

10. Section 256 of the Code provides for disposal of a conplaint in
default. It entails in acquittal. But, the question which arises for
consideration is as to whether the said provision could have been resorted to
in the facts of the case as the w tnesses on behal f of 'conplai nant have

al ready been exami ned.

11. The date was fixed for exam ning the defence witnesses. Appellant
coul d have exam ned wi tnesses, if he wanted to do the same. In that case,
the appearance of the conpl ainant was not necessary. It was for her to

cross-exam ne the w tnesses exani ned on behal f of the defence.

12. The accused was entitled to file an application under Section 311 of
the Code of Crimnal Procedure. Such an application was required to be
consi dered and di sposed of by the | earned Magistrate. W have noticed

herei nbefore that the conplainant did not exam ne herself as a witness. She
was sought to be summoned again for cross-exam nation. The said prayer

has not yet been allowed. But, that would not nmean that on that ground the
court would exercise its discretionary jurisdiction under Section 256 of the
Code of Criminal Procedure at that stage or the defence would not exam ne
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his w tnesses.

13. Presence of the conplainant or her |awer woul d have been

necessary, as indicated hereinbefore, only for the purpose of cross-

exam nation of the witnesses exan ned on behalf of the defence. |If she did

not intend to do so, she would do so at her peril but it cannot be said that her
presence was absol utely necessary. Furthernore, when the prosecution has
closed its case and the accused has been exam ned under Section 311 of the

Code of Criminal Procedure, the court was required to pass a judgnent on

nerit of the matter.

14. We are not concerned herein as to whether the constituted attorney of
the conpl ai nant coul d represent the conpl ai nant.

Reliance in this behal f having placed on Ji my Jahangir Madan v.
Bolly Cariyappa H ndley (Dead) By Lrs. [(2004) 12 SCC 509] need not,
thus, be considered by us.

15. Si'm | ar contention of the conplainant that the advocate is an agent of
his client and it is his duty to appear on behalf of his client, in our opinion, is
beyond t he scope of this appeal

16. We, therefore, although do not approve the manner in which the

appeal has been di sposed of by the Hi gh Court, are of the opinion that it is
not a fit case where we shoul d exercise our jurisdiction under Article 136 of
the Constitution of India.

17. However, keeping in view of the fact that the conplaint petition was
filed as far back on 10.01.2002, the |earned Trial Judge should proceed with
the matter in accordance with I'aw and di spose of the case as expeditiously as
possible. On the date(s) on which the accused renmai ns present, the

conpl ai nant woul d not take any adjournnent and in the event she does not

choose to be represented in the court, the court shall proceed in the matter in
accordance with law. Both the accused and conpl ai nant are directed to

appear in the Trial Court w thintw weeks from date.

17. The appeal is disnissed with the aforenentioned observati ons.




