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ACT:
Constitution of I ndia-Art. 19(1) (f) and (g)-Cotton
Textil e, (Control of Mvenent) Order, 1948, cl. 3-

Promul gated wunder s. 3 of Essential Supplies (Tenporary
Powers) Act, 1946-Perm tRequirenent of-to dispose of or
transport cotton textil es-Whether violation of Art. 19(1)(f)
and (g)-Essential Supplies (Tenporary Powers) Act, 1946
(XXIV  of 1946) ss. 3, 4,6-Wiether wultra vires t he
Legi sl ature on ground of delegation O |egislative powers-s.
6- Whet her repeal s or abrogates-pre-existing | ans-Effect of
the section -Delegation-Essential power of |egislation-
Vet her can be, del egated-Principles under | yi ng it-
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Requirenents.of permt by clauses 3 and 4 of the Contro
O der--VWiether in conflict wth ss. 27, 28, 41 of the
Rai | way Act.

381

HEADNOTE:

Clause 3 of the Cotton Textile (Control of Mvenent) O der,
1948, promul gated by the Central Governnent under section 3
of the Essential Supplies (Tenporary Powers) Act, 1946, does
not deprive a citizen of the right to dispose of or
transport cotton tex- B tiles purchased by him It requires
him to take a. permt fromthe Textile Comr ssioner to
enable himto transport them The requirenent of a permt
in this respect cannot be regarded as an A unreasonable
restriction on thecitizen's right under sub-clauses (f) and
(g) of article 19(1) of the Constitution.

The policy underlying the Control Order is to regulate the
transport of cotton textiles-in a nanner that will ensure an
even distribution of the combdity in the country and nmake
it available at a fair price to all. The grant or a refusa
of a pernmt is tobe governed by the policy and the
discretion given to the Textile Conmssioner is to be
exercised in such/'a way as to effectuate this policy. The
conferment of such a /discretion cannot be called invalid and
if there is an abuse of power there is anple power in Courts
to undo the m schief.

Messrs. Dwar ka Prasad Laxm Narain v. The State of Utar
Pradesh (([21954] S.C. R 803) distinguished.

It was settled by the majority judgnment in the Delhi Laws
Act case ([1951]'S.C.R 747) that the essential powers of
| egi sl ati on cannot be del egat ed.

The Legislature nust declare the policy of the |aw and the
legal principles which are to control any -given cases and
must provide a standard to guide the officials or the body
in power to execute the |aw

The Legislature has laid down such a principle in’ the Act
and that principle is the naintenance or increase in /supply
of essenti al commodities and of securing equi tabl e
di stribution and availability at given prices.

The preanble and the body of the sections in the Essentia
Suppl i es (Tenporary Powers) Act, 1946, sufficiently
formulate the legislative policy and the anbit ~and the
character of the Act is such that the details of that policy
can only be worked out by delegating that power to a
subordinate authority within the framework of that policy.
Therefore section 3 of the Act is not wultra vires. the
Legislature on the ground of delegation of |egislative
power .

Section 4 of the Act enunerates the classes of persons to
whom the power could be del egated or sub-del egated by the
Central Governnent and it is not correct to say that the
instrumentalities have not been selected by the Legislature
itself. Accordingly section 4 of the Act is not ultra vires
on the ground of excessive del egation of |egislative powers.
Shannon v. Lower Maintand Dairy Products Board ([1938] A.C.
708) applied.

382

The requirenents of a permt by clause 3 and the provisions
of clause 4 of the Central Order which enpower the Textile
Conmi ssioner to direct a carrier to close booking or
transport of cloth apparel, etc., are not in conflict wth
sections 27, 28 and 41 of the Railways Act. These clauses
merely supplement the relevant provisions of the Railways
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Act and do not supersede them’

Section 6 of the Act does not either expressly or by
i mplication repeal any of the provisions of the preexisting
laws ; nor does it abrogate them Those laws remain
untouched and wunaffected so far as the statute book is
concerned. The repeal of a statute nmeans that the repeal ed
statute nust be regarded as if it had never been on the
statute book. The effect of section 6 is not to repea
those | aws or abrogate them but sinply to by-pass them where
they are inconsistent with the provisions of the Essentia
Supplies (Temporary Powers) Act, 1946 or the orders made
t her eunder. Even assuming that the existing |aw stands
repealed by inplication, such abrogation or repeal is by
force of the legislative declaration contained in section 6
and is not by force of the order nade by the del egate under
-section 3. Accordingly there is no del egation involved in
the provision of section 6 and it cannot be held uncon-
stitutional on that ground.

JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No. 7 of
1953.

Appeal by Special 'Leave fromthe Judgnent and Order of the
Hi gh Court of Judicature at Nagpur dated the 15t h.
Septenber, 1952, in Crinminal Case No. 45 of 1951 from the
Order of the Court of the Magistrate 1st C ass, Hoshangabad,
in Crimnal Case No. 75 of 1949.

HJ. Umigar, Raneshwarnath and Rajinder Narain for the
appel | ants.

T. L. Shevde, Advocate-Ceneral of Madhya Pradesh (T. P
Naik and I. N Shroff, with him) for the respondent. 1954.
May 14. The Judgment of the Court was delivered by

MEHAR CHAND MAHAJAN C.J.--The facts giving rise to this
appeal are these: The appell ant, Harishankar Bagla, and his
wife, Snt. CGonti Bagla, were arrested at Itarsi, by the
Rai | way Police on the 29th Novenber, 1948, for contravention
of section 7 of the Essential Supplies (Tenporary Powers)
Act, 1946, read wth clause (3) of the Cotton Textiles
(Control of Mvenent)
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Order., 1948, having been found in possession of new cotton
cloth " weighing over six maunds which cloth,” it was

al l eged, was being taken by them from Bonbay to Kanpur
without any permit. After various vicissitudes through
whi ch the chal an passed the case was eventual Iy wit hdrawn by
the H gh Court to itself on the 3rd of Septenber,’ 1951, as
it involved a decision of constitutional issues. By its
order dated the 15th Septenber, 1952, the Hi gh Court” upheld
the provisions of sections 3 and 4 of the Essential Supplies
(Tenporary Powers) Act, 1946, as constitutional. 't also
uphel d the constitutionality of the inpugned Order. Section
6 of the Act was held to be inconsistent with the provisions
of the Rai | way Act but it was hel d t hat its
unconstitutionality did not affect the prosecution in this
case. The High Court directed that the prosecution should
proceed and the records sent back to the trial Court for
being dealt with in accordance with law. Leave to appea
was given both to the appellants and the respondent and
requisite certificates wunder articles 132 and 134 of the
Constitution were granted. This appeal along wth the
connected appeal No. 6 of 1953 is before us on the basis of
the said certificates.

M. Unrigar, who appeared in this and the connected appeal
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urged the following points for our consideration and
deci si on:

(1) That sections 3 and 4 of the Essential Supplies
(Tenporary Powers) Act, 1946, and the provisions of the
Cotton Cloth Control Order contravened the fundanental right
of the appellants guaranteed by article 19(1)(f) and (g) of
the Constitution;

(2) That section 3 of the Essential Supplies (Tenporary
Powers) Act, 1946, and in particular section 4 were ultra
vires, the Legislature on the ground of excessive del egation
of legislative power;

(3) That section 6 having been found ultra vires, section 3
was inextricably connected with it and that both the
sections should have been declared ultra vires on that
ground; and
(4) That the inmpugned Control Order contravened existing
laws, viz., the provisions of section 27,28 and
384
41 of the Indian Railways Act, and was thus void in its
entirety.

The respondent challenged the judgnent of the H gh Court
that section 6 of the Act was unconstitutional.

In our judgment, none of the points raised by M. Unmrigar
have any validity. “On the other hand, we are of the opinion
that the High Court was in error in declaring section 6 of
the Act unconstitutional

Sections 3 and 4 of the Essential Supplies (Tenporary
Powers) Act, 1946, provide as foll ows:-

"3. (1) The Central Covernnment, so far as it appears to it
to be necessary or expedi ent for maintaining or increasing
supplies of any essential comobdity, or for socuring their
equitable distribution and availability at fair prices, may
by order provide for regulating or prohibiting the
production, supply and distribution thereof and trade and
conmer ce therein

(2) Wthout prejudice to the generality of the powers
conferred by sub-section (1), an order made thereunder may
provi de-

(a) for regulating by licences, pernmits or otherw se the
producti on or manuf act ure of any essenti al com
mdity;.........

(d) for regulating by licences, permts or —otherw se the
storage, transport, distribution, disposal, acquisition, use
or consunption of any essential commodity;

4, The Central Government may by notified order _direct
that the power to nake orders under section 3 ~shall,in
relation to such matters and subject to such conditions, if
any, as may be specified in the direction, be [ exercisable
al so by-

(a) such officer or authority subordinate to the Centra
Gover nnment, or

(b) such State Government or such officer or authority
subordinate to a State CGovernment as may be specified . in the
direction.™

Section 6 runs thus:

"6. Any order nade under section 3 shall have effect
not wi t hst andi ng anyt hi ng i nconsi stent therewith

385

contained in any enactnent other than this Act or any
instrument having effect by virtue of any enactnent other
than this Act."

Under powers conferred by section 3 the Central Governnent
promul gat ed on 10th Septenber, 1948, Cotton Textiles
(Control of Movement) Order, 1948. Section’2 of this order
defines the expressions "apparel," " carrier,’ hosi ery,
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cloth " and textile comm ssioner." Section 3 of the order
runs as follows: -

"3. No person. shall transport or cause to be transported by
rail, road, air, sea or inland navigation any cloth, yarn or
apparel except under and in accordance wth-

(i) a general permt notified in the Gazette of |India by
the Textile Commi ssioner, or

(ii) a special transport permt issued by the Textile
Comm ssi oner. "

Section 8 provides that the Textile Comni ssioner may, by
notification in the Gazette of India, prescribe the nanner
in which any application for a special transport permt
under this Order shall be made. The Central Government has
prescribed forns for application for obtaining permts and
the conditions under which pernmits can be obtained.

The first question canvassed by M. Unrigar was that the
provisions of section 3 of the Control Oder infringed the
rights of \a citizen guaranteed in subclauses (f) and (g) of
article 19(1) of “the Constitution. These sub- cl auses
recogni se the right of a citizen to di spose of property and
to carry on trade or business. The requirenment of a permt
to transport by rail cottontextiles to a certain extent
operates as a restriction on the rights of a person who is
engaged in the business of purchase and sale of cotton
textiles. Clause’ (5) of article 19 however permts such
restrictions to be placed provided they are in the public
i nterest. During the period of enmergency it was necessary
to i mpose control on'the production, supply and distribution
of commodities essential to thelife of the comunity. It
was for this reason that the Legislature passed the
Essential Supplies (Tenporary Powers) Act

50
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aut horising the Central CGovernnent to nmake orders from tinme
to time controlling the production, supply and distribution
of essential compdities. O ause 3 of the Control O der
does not deprive a citizen of the right to dispose of or
transport cotton textiles purchased by him It requires him
to take a permt fromthe Textile Commi ssioner to enable him
to transport them The requirenment of a permt in this
regard cannot be regarded as an unreasonable restriction on
the citizen's right under sub-clauses (f) and (g) of article
19(1). If transport of essential commodities by rail or
other neans of conveyance was |left uncontrolled it might
wel | have seriously hanmpered the supply of these commodities
to the public. Act XXIV of 1946 was an emergency - neasure
and as stated in its preanble, was intended to provide for
the continuance during a limted period of powers to contro

the production, supply and distribution of, and  trade and
comerce in, certain commodities. The nunber of commodities
held essential are nentioned in section 2 of the “Act, and
the requirenent of a permit to transport such commodities by
road or rail or other means of transport cannot, in any
sense of the term be said, in a tenporary Act, to be
unreasonable restriction on the citizen's rights nmentioned
in clauses (f) and (g) of article 19(1). The Hi gh Court was
therefore right in negativing the contention rai sed
regarding the invalidity of the Control Order as abridging
the rights of the citizen under article 19(1) of the
Consti tution.

M. Unrigar further argued that the Textile Comn ssioner had
been gi ven unregul ated and arbitrary discretion to refuse or
to grant a permt, and that on grounds simlar to those on
which in Dwarka Prasad v. The State of Utar Pradesh (1),
this Court declared void section 4(3) of the Utar Pradesh
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Coal Control Order, section 3 of the Control Oder in
guestion shoul d al so be declared void. This argunment again
is not tenable. 1In the first place, the appellants never
applied for a permit and nade no efforts to obtain one. | f
the permt had been applied for and refused arbitrarily they
m ght then have had a right to attack the [ aw on

(1) AT.R 1954 S.C 225 ; [1954] S.C.R 8003.

387

the ground that it vested arbitrary and unregul ated power in
the textile commi ssioner. The appellants were not hurt in
any way by any act of the textile conm ssioner as they never
applied for a permt. They were transporting essentia

goods by rail without a permt and the only way they can get
any relief is by attacking the section which obliges themto
take a pernit before they can transport by rail essentia

conmodi ti es. It may al so-be pointed out that reference to
the decision of this Court in Dwarka Prasad’ s case(1l) is not
very opposite ~and has no bearing on the present case.

Section 4(3)  of the Utar Pradesh Coal Control Oder was
declared " void on the ground that it conmitted to the
unrestrained will of a single individual to grant, w thhold
or cancel licences in any way he chose and there was nothing
in the Oder which could ensure a proper execution of the
power or operate as a check upon injustice that mght result
from inproper execution of the sane. Section 4(3) of the
Uttar Pradesh Coal Control Order was in-these terms:

" The Licensing Authority may grant, refuse to grant, renew
or refuse to renew a'licence and nmay suspend, cancel, revoke
or nodify any licence or any terns thereof granted by him
under the Order for reasons to be recorded.  Provided that
every power which is under this Order exercisable by the
Licensing Authority shall also be exercisable by the State
Coal Controller, or any person authorized by him in this
behal f

In the present Control Order there is no such provision as
existed in the Utar Pradesh Coal Control Order. Provisions
of that Control Order bear no analogy to the provisions of
the present Control Order. The policy underlying the / O der
is to regulate the transport of cotton textile in a 'manner
that wll ensure an even distribution of the compdity in
the country and make it available at a fair price to all.

The grant or refusal of a permit is thus to be governed by
this policy and the discretion given to the Textile _Conmnm s-
sioner is to be exercised in such a way as to effectuate
this policy. The conferment of such a discretion

(i) AIl.R 1954 S.C. 225; [1954] S.C.R 803.

388

cannot be <called invalid and if there is an abuse of. the
power there is anple power in the Courts to undo the
m schief Presumably, as appears fromthe different /forns
published in the Manual, there are directions and rules laid
down by the Central CGovernnent for the grant or refusal of
permts.

The next contention of M. Unrigar that section 3 of the
Essential Supplies (Tenporary Powers) Act, 1946, anmpbunts to
del egation of Legislative power outside the pernissible

l[imts is again without any nmerit. It was settled by the
majority judgment in the Delhi Laws Act case (1) that
essential powers of |egislation cannot be del egated. In

ot her words, the |egislature cannot delegate its function of
laying down legislative policy in respect of a neasure and
its fornulation as a rule of conduct. The Legislature nust
declare the policy of the law and the | egal principles which
are to control any given cases and must provide a standard
to guide the officials or the body in power to execute the
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I aw. The essential |legislative function consists in the
determ nation or choice of the legislative policy and of
formally enacting that policy into a binding rule of
conduct. In the present case the legislature has laid down
such a principle and that principle is the nmaintenance or
increase in supply of essential commodities and of securing
equitable distribution and availability at fair prices. The
principle is clear and offers sufficient guidance to the
Central CGovernnent in exercising its powers under section 3.
Del egation of the kind mentioned in section 3 was upheld
before the Constitution in a number of decisions of their
Lordships of the Privy Council, vide Russell v. The Queen
(2), Hodge v. The Queen (3), and Shannon v. Lower Mai nl and
Dairy Products Board (4)and since the comng into force of
the Constitution delegation of this character has been
uphel d in a nunber of decisions of this Court on principles
enunci ated by the majority in the Delhi Laws Act case (1).
As already. pointed out, the preanble and the body of the
sections /sufficiently fornmulate the legislative policy and
the anbit' _and character of

| 1) [1951] S.C. R 747.

(2) 7 A C 829.

(3) 9 AC I1I17.

(4) [1938] A.C 708.
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the Act is such that the details of that policy can only be
worked out by delegating themto a ~subordinate authority
within the framework of that policy. M. Umigar could not
very seriously press the question of’ the .invalidity of
section 3 of the Act and it is unnecessary therefore to
consider this question in greater detail

Section 4 of the Act was attacked on the ground that it
enmpowers the Central CGovernnent to delegate its own. power
to-nake orders under section 3 to-any officer or authority
subordinate to it or the Provincial Government or to any
of ficer or authority subordinate to the Pr ovi nci a
Government as specified in the  direction given by the
Central Governnent. In other words, the del egate has' been
aut horized to further delegate its powers in respect of the
exercise of the powers of section 3. M. Unrigar contended
that it was for the Legislature itself to specify the
particul ar authorities or officers who could exercise power
under section 3 and it was not open to the Legislature to
enmpower the Central Governnent to say what officer  or
authority could exercise the power. Reference in this
connection was nade to two deci sions of the Suprene Court of
the United States of America-Panama Refining Co. v. Ryan (1)
and Schechter v. United States (2). |In both these cases it
was held that so long as the policy is laid down and a
standard established by a statute, no unconstitutiona
del egation of legislative power is involved in leaving to
selected instrunentalities the naking of subordinate ' rules
within prescribed [imts and the determ nation of facts to
whi ch the policy as declared by the Legislature is to apply.
These decisions in our judgnment do not help the contention
of M. Unrigar as we think that section 4 enunerates the
cl asses of persons to whom - the power coul d be del egated or
sub-del egated by the Central Government and it is not
correct to say that the instrumentalities have not been
selected by the Legislature itself. The decision of their
Lordships of the Privy Council in Shannon’s case (3),
conpletely negatives the contention raised regarding the
invalidity of section 4.

(1) 293 US 388. (3) [1938] A.C. 708.

(2) 295 U.S. 495.
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In that case the Lt.Governor in Council was-given power to
vest in a narketing board the powers conferred by section
4A(d) of the Natural Products Marketing (British Col unbia)
Act, 1936. The attack on the Act was that wi t hout
constitutional authority it delegated |egislative power to
the Lt. Governor in Council. This contention was answered by
their Lordships in these terns: " The third objection is
that it is not wthin the powers of ’'the Provincia
Legislature to del egate so-called legislative powers to the
Lt.-CGovernor in Council, or to give himpowers of further
del egati on This objection appears to their Lor dshi ps
subversive of the rights which the Provincial Legislature
enjoys while dealing with matters falling within the classes
of subjects in relation to which the Constitution has
granted | egislative powers. Wthin its appointed sphere the
Provi nci al Legi slature is @as supreme as any ot her
Parliament; and'it is unnecessary to try to enunerate the
i nnurrer abl'e occasions on which Legislatures, Provincial
Dom nion "and | nperial, have entrusted various persons and
bodi es with simlar powersto those contained in this Act."
The next contention that the provisions of the Textile
Control Order operate as an inplied repeal of sections 27,
28 and 41 of the Indian Railways Act ~and are therefore
invalid is also not well founded. The requirenent of a
permt by clause (3) and provisions of clause (4) of the
Order which enpower the Textile Conm ssioner to direct a
carrier to close the booking or transport of cloth, apparel
etc., are not in direct conflict with sections 27, 28 and 41
of the Railways Act. The Railways Act does not exclude the
placing of a disability on arailway admnistration by the
CGovernment or any other authority. This ~clause nerely
suppl enents the rel evant provisions of the Railways Act and
does not supersede them Similar observations apply to
clause (5) which enables the Textile Comm ssioner to place
an enbargo on the transport of certain textiles from one
area to another. There is nothing in the provisions of the
or der which in any way overrides or supersedes the
provisions of the different sections of the Railways Act
referred to above.

391

The last contention of M. Unrigar that section 6 having
been declared invalid, section 3 is inextricably mxed wth
it and should al so have been declared invalid is also not
valid, because apart fromthe grounds given by the  High
Court for holding that the tw sections were  not so
interconnected that the invalidity of one would make the
other invalid, the H gh Court was in error in holding that
section 6 was unconstitutional. Section 6 of the Act cited
above declare, that an order made under section 3 shall have
ef f ect notw t hstandi ng anything inconsistent therewi th
contained in any enactnent other than this Act 'or any
instrument having effect by virtue of any enactnent  other
than this Act. In other words it declares that if there is
any repugnancy in an order nmde under section 3 with the
provi si ons of any other enactnent, then notw thstanding that

i nconsi stency the provisions of the Order will prevail in
preference to the provisions of other |aws which are thus
i nconsistent with the provisions of the Order. 1In the view

of the H gh Court the power to do something which my have
the effect of repealing, by inplication, an existing |aw
could not be delegated in view of the majority decision of
this Court inIn Re: Delhi Laws Act (1), where it was held
that to repeal or abrogate an existing lawis the exercise
of an essential |egislative power. The |earned Judges of
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the High Court thought that the confernent of power of the
wi dest anplitude to nmake an order inconsistent with the pre-
existing laws is nothing short of a power to repeal. In our
opinion the construction placed on section 6 by the High
Court is not right. Section 6 does not either expressly or
by inplication repeal any of the provisions of pre-existing
| aws; neither does it abrogate them Those |laws remain
untouched and unaffected so far as the statute book is
concerned. The repeal of a statute nmeans as if the repeal ed

statute was never on the statute book. It is w ped out from
the statute book. The effect of section 6 certainly is not
to repeal any one of those |aws or abrogate then;. Its

object is sinply to by-pass them where they are inconsistent
with the provisions of the Essential Supplies (Tenporary

Power s)

(') [21951) S.C R 747.

392

Act, 1946, or the orders mmde thereunder. In other words,

the orders nade under section 3 would be operative in regard
to the, ‘essential commodity covered by the Textile Contro

Order wherever there is repugnancy in this Oder wth the
existing laws and to that extent the existing laws wth
regard to those commodities will not operate. By-passing a
certain l|law does ‘not ~necessarily amunt to repeal or
abrogation of that law. That |aw remains unrepeal ed but
during the continuance of the order nade under section 3 it

does not operate in that field for the time being. The
anbit of its operation is thus Ilinmted without there being
any repeal of any one of its provisions. Concedi ng, how-

ever, for the sake of argument that to the extent of a
repugnancy between an order made under section 3 and the
provisions of an existing law, to the extent  of the
repugnancy, the existing |law stands repeal ed by inplication
it seens to us that the repeal is not by any Act 'of the
del egate, but the repeal is by the legislative Act of the
Parliament itself. By enacting section 6 Parlianent itself
has decl ared that an order nmade under section 3 shall; have
ef fect notwi t hstandi ng any inconsistency in this order’ with
any enactnment other than this ‘Act. This “is not a
decl arati on nade by the del egate but the Legislature itself
has declared its will that way in section 6. The -abrogation
or the inplied repeal 1is by force of the |egislative
declaration contained in section 6 and is not by force of
the order made by the del egate under section 3. The power of
the del egate is only to make an order under-section 3. Once
the delegate has nade that order its power is exhausted.
Section 6 then steps in wherein the Parlianment has declared
that as soon as such an order cones into being that wll
have effect notwithstanding any inconsistency therewith
contai ned in any enactnent other than this Act. Par | i ament
being suprene, it certainly could make a | aw abrogating or
repeal ing by inplication provisions of any pre-existing |aw
and no exception could be taken on the ground of excessive
del egation to the Act of the Parliament itself. Thereis no
del egation involved in the provisions of section 6 at —al
and that section could not be held to be unconstitutional on
that ground,

393

The result therefore is that in our opinion the provisions
of sections 3, 4 and 6 of the Essential Supplies (Tenporary
Powers) Act, 1946, are constitutional and. the inpugned
order is also constitutional. Accordingly’ this appeal is
di smissed, and the trial Court is directed to proceed
expeditiously with the case in accordance with | aw

Appeal dism ssed.
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