http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
BANARAS HI NDU UNI VERSI TY, VARANASI AND ANR

Vs.

RESPONDENT:
DR. | NDRA PRATAP SI NGH

DATE OF JUDGVENT24/ 01/ 1992

BENCH

JEEVAN REDDY, B.P. (J)
BENCH

JEEVAN REDDY, B.P. (J)
SHARMA, L.M (J)
RAMASWAM , V. (J) 11

Cl TATI ON
1992 AIR 780 1992 SCR (1) 360
1992 SCC_Supl. (2) 2 JT 1992 (1) 320
1992 SCALE (1)185

ACT:

University Gants Conm ssion-Merit  Pronption Schene-
Para 2 (a)-Object and scope of.

Uni versity-Lecturer-Pronoti on as Reader-Requirement of
"eight years continuous service"-Appointnent as tenporary
| ecturer in Banaras Hindu University-Gap of 3 nonths and 20
days in service-Appoi ntnent as Reader in Nagpur University-
Reappoi nt nent as pernanent - Lecturer in Banaras Hi ndu
University-Claim for pronotion as Reader held sustainable-
Hel d para 2 (a) recognizes eight years service in nmore than
one Uni versity-Gap in service  held of t he nat ure
contenmplated by para 2 (a)- Service rendered in Nagpur
University held liable to be counted towards eight year’s
servi ce.

HEADNOTE

Wth a viewto providing an incentive to teachers,
preventing stagnati on and also for i mprovi ng t heir
efficiency the University Grants Commi ssion evol ved a schene
called "Merit Pronotion Schenme". On being selected under
the said scheme a lecturer is designated as Reader and
becones entitled to a higher pay scale. One of the
conditions under the scheme which a lecturer nmust satisfy
before he becones entitled to pronotion is eight year’'s of
continuous service of which at | east four years should be in
the institution where he is being considered for pronotion

The respondent was appointed as a lecturer by the
appel | ant - Uni versity, on tenporary basis, on 26.8.1974 in
the Departnent of Basic Principles in the Institute  of
Medi cal Sciences for a period of eleven nonths. At the end
of el even nonths, he was re-appointed on the same basis for

a further period of eleven nonths. By neans of such
appoi nt nent s he served as a tenporary Lecturer from
26.8.1974 till 31.3.1980. There was no re-appointnent

thereafter and from1.4.80 to 20.7.80 he remai ned without a

job. On 21.7.80 he was appointed as a Reader in the Nagpur

University where he served till 20.9.82. On 22.9.82 he was

appoi nt ed as a permanent lecturer in the appel | ant -

University in the sane Departnment where he worked earlier
361
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temporarily and his salary was fixed by giving him fourteen
increnents so as to protect his |last pay drawn at Nagpur

In 1983 the respondent clained pronotion under the
Merit Pronotion Schene but the University rejected his case
on the ground that he does not satisfy the requirement of
eight years’ of continuous service in the cadre because
there was a break in his service between 1.4.80 to 20.7.80
and that his service in the Nagpur University cannot be
count ed.

The respondent filed a wit petition in the Hi gh Court
and pursuant to an interimorder passed by the Hi gh Court
the respondent’s case was considered by the Selection
Conmittee and the decision of the Commttee was kept in a
seal ed cover.

The High Court allowed the petition by holding: (i)
that the respondent’s service in the Nagpur University was
liable to be counted towards the eight years’ continuous
service because para 2 (a) of the schene expressly
recogni zes service in nore than one University; (ii) a |long-
standing " practice of the University was to condone the
breaks in service in such cases. Consequently the H gh Court
guashed the University's order rejecting respondent’s
application and directed t he Uni versity to pl ace
recomendations of ~ the  Selection Conmttee before the
Executive Council/ and to pronote himas Reader if he was
approved by the Executive Council

The University filed an appeal in this Court contending
that (i) the H gh' Court erred in holding that the re
spondent satisfied the requirement of ei ght years’
continuous service; “(ii) the power of the University to
condone short breaks in service was exercised in cases only
where the delays in reappoi ntnent were caused by procedura
delays in the office of University; (iii) there was a
definite break in the respondent’s service and such a ' break
has never been condoned by the University.

On behal f of the respondent it was contended that para
2 (a) of the schene recogni zes a teacher serving two or nore
Universities for the purposes of "“continuous eight years"
service; (ii) the requirenent of continuous service ‘should
be wunderstood having regard to the underlying aim and
object; (iii) In many other cases the University has
condoned simlar breaks and refusal to do so in his case was
arbitrary and discrimnatory.

362

Di smi ssing the appeal, this Court,

HELD: 1. The expression "continuous service" has no
single wunalterable meaning and its content varies having
regard to the context. [368-(

Jeevan Lal Ltd. v. Its worknen, [1962] 1 S.C R/ 717;
referred to

"Words and Phrases" Vol. 9; referred to.

2. The expression "eight years of continuous service"
in para 2 (a) of the schene should be wunderstood 'in a
reasonabl e manner having regard to the underlying aim and
object. In understanding and construing the said expression
the object underlying the said requirenment should be taken
into consideration. The obj ect behind para 2 (a) of the
schene is to ensure that a teacher does have eight years’
teachi ng experience. [366 F, H, 367-A]

2.1.Para 2 (a) of the Merit Pronotion Schenme itself
expressly recogni zes that the eight years’ service nmay be in
nore than one institution, the only requirement being a
m ni mum of four years service in the institution where he is
bei ng consi dered for pronotion under the scheme. |In case of
shift fromone University to other or fromone institution
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to the other it can reasonably be presuned that there is
bound to be sone interval. The interval may be of a day, a
week or a month. What is relevant is not the length of the
interval or break, as it may be called, but its nature.
However, the Ilength of such interval is not totally
irrelevant; but one nust take into consideration the reason
for which break, or the circunstances in which such break
has occurred. [366 F-H

2.2 The gap in the respondent’s service is of the
nature contenplated by para 2 (a) of the scheme. True it is
that it is a bit too long but even so in the light of the
circunstance that the respondent was reappointed on a
permanent basis, on the very sane post, in the very sane
departrment, the length of the said break pales into
i nsigni ficance. [369 B-(C

3. It is also evident fromrecord that in case of other
two teachers who had not conpleted eight years’ service by
the prescribed date the Vice-Chancellor and the Executive
Council decided toextend the eligibility period till the
dat e of . _interview so as to nmake them eligible for
consi deration whi ch shows that the University

363

has been passing appropriate orders wherever the justice of
a case demanded. The same treatment ought to have been
extended to the respondent, in all the circunstances of the
case. [370 E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1626 of
1988.

From the Judgnent and Order dated 22.12.1987 of the
Al'l ahabad High Court in Cvil Mse. Wit Petition No.. 3396
of 1985.

M L. Verma, L.R Singh, Vikas Singh and Yunus Malik for
the Appell ants.

P.P. Rao, T.N. Singh, B.M Sharma and S.N. Singh for
the Respondents.

The Judgnent of the Court was delivered by

B.P JEEVAN REDDY, J. This Gvil Appeal 1is preferred
against the judgnent and order of a Division Bench of the
Al | ahabad High Court allowing the wit petition filed by the
respondent Dr. Indra Pratap Singh

The respondent was appointed as a Jlecturer by the
appel I ant - Uni versity, on tenporary basis, on 26.8.1974 in
the departnent of Basic Principles in the Institute of
Medi cal  Sci ences. H s appointment was effective for a
period of eleven nonths. At the end of eleven nonths, he
was reappointed on the sanme basis for a further period of
el even nont hs. By nmeans of such appointnments, - he was
continued upto 31.3.1980. There was no re- appoi nt nent
thereafter. On 21.7.1980, the respondent was appointed as a
Reader in Sri Ayurved Coll ege of the Nagpur University. He
worked there till 20.9.1982. On 22.9.1982 he was appointed
as a lecturer in the appellant-University in the very sane
departrment, on a permanent basis. On this occasion his
salary was fixed giving himas nmany as fourteen increments
so as to protect his last drawn pay at Nagpur

Banaras Hindu University is a Central University. It
is entirely funded by the University Gants Conmi ssion
(UuGc). The U G C had evolved a schene called *‘Merit
Promoti on Schene’ with a viewto provide an incentive to
teachers, to prevent stagnation and also to inprove their
ef ficiency. One of the conditions which a |lecturer rust
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satisfy before he becones entitled to pronmotion is eight

years’ continuous service. Cause (a) of para 2 of the

Scheme whi ch provides for the said qualification reads thus:

364

"2(a). Teacher in the University departnments
engaged i n advance teaching and research and whose
contribution and achi evements are such as to nmerit
recogni tion nmust be considered for nmerit pronotion
inthe first instance after conpleting eight vyears
of continuous service in their respective cadre, of
which at Ileast four years should be in t he
institution where he/she is being considered for
such assessnent ‘and nerit pronotion."

On being selected under the Merit Pronotion Schene a
| ecturer is designated as Reader and becones entitled to a
hi gher pay scale. The selection under this schene has to be
made by the University concerned no doubt in accordance with
the criteria evolved by the U GC

The 'respondent applied for being selected under said
schene in the year 1983. The University, however, was of
the opinion that he is not eligible for being considered
i nasmuch as he does not satisfy the requirement of eight
years’ continuous service in the cadre. The objection was
that there was a break in his service between 1.4.1980 and
20.7.1980 (both days inclusive) which neans that his
continuous service can be counted only from 21.7.1980. | f
so calculated, he does not satisfy the said requirenment by
the year 1983. Another objection raised by the University
was that the service rendered by the respondent in the
Nagpur University cannot be counted. The respondent’s case,
however, was not only that his service at Nagpur is liable
to be counted but that the university was conpetent to and
ought to condone such breaks in service and that indeed it
has condoned such breaks in service inthe case of | other
teachers. Refusal to do so in the case of respondent, it
was submitted, was discrimnatory and arbitrary.

In view of the stand taken by the University, the
respondent approached the Allahabad Hi gh Court by way of
Cvil Mscellaneous Wit Petition No. 3396 of 1985. At his
i nstance the High Court nade an interimorder directing the
University to place the petitioner's case before the
Sel ection Conmittee (constituted for the pur pose of
sel ection under the said schene).

According to the counsel for the University, -the
respondent’s case has accordingly been considered and the
deci sion of the Selection Conmittee kept in a sealed cover.
The matter has not yet been placed before the  Executive
Council of the University which is the final “authority in
the matter of selection under the schene, says the counsel

The Hi gh Court has allowed the wit petition on the
foll owi ng reasoni ng:

365
a long-standing practice in vogue in the University is to
condone breaks in service in such cases. Refusal to condone
the break in service in the case of the respondent, nore so
when he was given extra increnents at the tinme of his
per manent appointnent as a lecturer in this University in
the year 1982 (with a viewto bring his salary on par wth
the salary he was drawing as a reader in the Nagpur
University) is not justified. The service rendered by the
respondent in the Nagpur University is also liable to be

counted towards the ei ght years’ continuous service. |ndeed
para 2 (a) of the Scheme expressly recognizes service in
nore than one University. In as nuch as the respondent’s

case has already been considered by the Selection Committee
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in pursuance of the interimorders, his case should now be
pl aced before the Executive Council and if he is found
sui tabl e he should be entitled to pronotion/Sel ection under
the schene with effect fromthe same date fromwhich other
teachers of the University interviewed for the first round
of pronotion were appointed. The operative portion of the
j udgrment reads thus:
“"In the result, the wit petition succeeds and is
al | oned. The orders of the University rejecting
applications of the petitioner for condoning break
in service and for being considered for nerit
promoti on are quashed. The University is directed
to place the ‘recomendation of the Sel ection
Comm ttee before the Executive Council in its next
neeti ng. It “is further directed to appoint the
petitioner on the post of reader in the Departnent
of Basic Principles in the Institute of Medica
Sci ences of the University, if he has been sel ected
for ~pronotion by the Selection Commttee and its

recomendat i on i s approved by the Executive
Council wth effect fromthe same date from which
other teachers of the University interviewed for
first round  of _pronotions were appointed. We

direct the parties to bear their own costs.”

The principal contention urged by the | earned counse
for the petitioner-University is that the Court was in error
in holding that the respondent satisfied the requirenent of
ei ght years’ continuous service. The counsel did not
di spute the power of the University to condone short breaks
in service, but such power, he said, was exercised in cases
only where the delays in re-appointnent- were caused by
procedural delays in the office of the  University. There
has been no case, he submtted, ~where the University
condoned the break in service of the nature concerned,
herein. The respondent |eft this University, remined out
of job for a period of three nonths 20 days and then was
appointed as a Reader in the Nagpur University. This is a
definite break in service and such a break has

366

never been condoned by the University. The counsel

however, did not urge before us that the service rendered by
the respondent in the Nagpur University should not count
towards the eight years’ qualifying service. On the  other
hand, |earned counsel for the respondent supported the
j udgrment of the High Court on the foll ow ng reasoning:. Para
2 (a) of the schene recognizes a teacher serving two or nore
Uni versities during the said period of eight years, the only
requi rement being that at |east four years out of it should
be in the institution where he is being considered for
pronotion/sel ection wunder the said schene; the requirenent
of eight years’ continuous service must be reasonably
understood having regard to the underlying aimand object;
where a teacher serves two or nore Universities during the
said period, it can reasonably be presuned that there wl]l
be breaks in his service, whether the break is of a day, a
week, a month or a couple of nonths, it is wunlikely-
ordinarily speaking-that a teacher gets re-enploynment in
another University and joins there on the very next day of

his being relieved fromthe first University. The obj ect
behi nd para 2 (a) of this scheme is to ensure that a teacher
does have eight years’ teaching experience. Moreover, in

the case of this very respondent there were gaps of about a
week or so on every occasion he was re-appointed prior to
1980; the University never treated them as breaks in
servi ce. Above all, at the time of his permanent appoi ntnent
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in the year 1982 he was given a | arge nunber of increnents
both in view of his past service in the University and also
with a viewto protect his last pay drawn in the University
at Nagpur. In many other cases the University has condoned
simlar breaks of two to three nonths; refusal to do so in
the case of the respondent is arbitrary and discrimnatory.

W agree with the | earned counsel for the respondent
that the expression "eight vyears of continuous service"
in para 2 (a) of the schene should be wunderstood in a
reasonabl e nanner having regard to the underlying aim and
obj ect . Para 2 (a) itself expressly recognizes that the
eight years’ service may be in nmore than one institution
the only requirenent being a mninmumof four years service
in the institution where he is being considered for
promoti on under the schene. |In case of shift from one
University to other-or fromone institution to the other-it
can reasonably be presumed that there is bound to be sone
interval.  The interval may be of a day, a week or a nonth.
What is relevant is not the length of the interval or break
as it may be called, but its nature. W do not nean to say
that length of such interval is totally irrelevant; what we
nmean, however, is that one nust take into consideration the
reason for which break or the circunstances in which such
br eak- has occurr ed. Anot her factor to be taken into
consideration in /understanding and construing the said
expr essi on

367
is the object underlying the said requirenent.  According to
us, the object is to ensure -eight years’ teachi ng
experi ence. It is true that there is a break of three
nonths 20 days in the respondent’s service and  teaching
experi ence. We al so take note of the fact that it was not
the vacation tine for acadenmc institutions. But this
circunmstance nmust be weighed against a counter-vailing
circumstance in favour of the respondent viz., his re-

appoi ntnent on a pernanent basis in-‘the very same departnent
in the University in the year 1982. As stated above, he
served as a tenporary lecturer from 26.8.1974 & till
31. 3. 1980. From 1.4.1980 to 20.7.1980 remai ned w thout a
j ob. On 21.7.1980 he was appointed-as a Reader in the
Nagpur University-in the very sanme subject-where he served
till 20.9.1982. On 22.9.82 he was appoi nted as a permanent
lecturer in this very University and in the sane category
and subject. On this occasion, he was granted a good
nunber of increnents. The University says -that these
increnents were granted with a view to protect his last pay
drawmn by himin the Nagpur University while the respondent
says that it was granted not only for the said purpose. but
also in the light of his past service in this University.
It is true that he was not given seniority since 26.8,1974.
Even so the question is whether the gap of three nmonths 20
days is such a long gap as not to merit condonation- or for
that matter to be termed as a break in service for purposes
of para 2 (a) of the schene.

In Jeevan Lal Limted v. Its Wrknen, [1962] 1 S.C.R
717, t he expression "continuous service" fell for
consi deration of this court. The enployee joined the
appellant’s service as a workman in 1929 and resigned in
1957. During this period he remained absent from duty
wi t hout perm ssion or |eave for nearly eight nonths between
February, 1945 to Cctober, 1945. Under an award nade
between the enployer and the worknen, a schenme was franed
wherei n the concerned clause was that "on vol untary
retirement or resignation of an enployee after fifteen years
continuous service, gratuity at the sane rate as above" was
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payabl e. The question was whether the respondent-workman
satisfied the requirenent of 15 years’ continuous service.
Gaj endragadkar, J. speaking for the Division Bench held in
favour of the workmen on the follow ng reasoning:
. there can be no doubt that in a different
cont ext the same words can and often have
different neanings. As this Court has observed in
Budge Budge Municipality v. P.R  Mikherjee, "the
same words nmay nmean one thing in one context and
another in different context. This is the reason
why deci sions on the neaning of particular word or
collection of words found in other statutes are
scarcely of much val ue when
368
we have to deal with a specific statute of our own;
they may be hel pful but cannot be taken as guides

or precedents":...... "Continuous service" in the
context~ of ~the scheme of gratuity framed by the
tribunal in the earlier reference postulates the
continuance of the relationship of nmaster and
servant between the enployer and his enpl oyees. |If
t he servant resigns his enpl oyment service
automatically conmes to an end. If an enployer
term nates the service of his enployee that again
brings the continuity of service to an end. If the

service of the enployee is brought to an end by the
operation of any |aw that again is another instance
where the 'continuance is disrupted; but it is
difficult ‘to hold that nmerely because an enployee
is absent w thout obtaining | eave that itself would
bring to an end the continuity of his service."
This decision does enphasises the fact that the said
expression has no single unalterabl e nmeaning and that its
content varies having regard to the context.
In "Words and Phrases" Vol.9,, the word "continuous
enpl oyment™ is assigned the foll owi ng neani ng:
"I't means working with reasonable regularity, and
work does not cease to be "continuous" because of

i nterruptions in occupation due to-periods of
temporary illness, such as are incident to people
of nor mal heal t h. " Continuously", as used

in regulations defining total permanent disability
under war risk policy, does not denote absolute
continuity."

Again, the word "continuous service" is given the

foll owi ng nmeani ng:
"Phrase "continuous service", as contained in
col l ective bargaining agreenent, had to be viewed
in light of terns of agreenent which provided for

wor k schedul e of eight hours per day for a five-day
week, Monday to Friday, inclusive and, therefore,
one working regular prescribed hours of  |abour
would be rendering "continuous service" wthin
agreement even though not working on Saturdays  or
Sundays or nore than eight hours in any 24."

The above two neanings, anong the several set out
therein, are in our opinion contextually relevant. W are
also of the viewthat a literal interpretation of the said
words is ruled out by the context, as the preceding
di scussi on shows.

The counsel for the University has conceded that on
several occasions

369
prior to 31.3.1980, there were gaps of a week or so in
i ssuing reappointnent order on tenporary basis. He says
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that these delays were in the nature of mnisterial delays,
and therefore, they were condoned but so far as the gap
bet ween 1.4.1980 and 20-7-1980 is concerned he says it is of
an altogether different nature inasmuch as the respondent
left this University and joined another University. But as
we have stated hereinbefore, para 2 (a) itself expressly
recogni zes the said eight years’ service having been put in
nore than one University. The present gap is of that
nature. True it is that it is a bit too |long but even so in
the Ilight of the circunstance that the respondent was
reappoi nted on a permanent basis, on the very same post, in
the very sane departnment, the length of the said break pales
into insignificance. W are persuaded to believe that the
said increnents nust have been granted taking into account
his past service for~ a period of six years in this
University as well.

The respondent has brought to our notice severa
i nstances where the University has condoned breaks of two
months' or nore in the case of other teachers. W do not,
however, ' think it necessary to exanine those cases except
two. One Dr. L.K Panda was a teacher in the departnent of
Oh. and Gyn. in the Institute of Medical Sciences of this
Uni versity. He was appointed temporarily in 26.5.1973 and
resigned on 5.2.1975. He was said to be out of job between
5.2.1975 and 27.4.1975 (for a period of two nonths 22 days).
He was re-appointed as a lecturer in this University on
temporary basis on 28.4.1975, and on a permanent basis on
16. 10. 1978. The respondent’s case is that the University
has condoned the said gap of two nobnths 22 days in his case
and if so there is no.reason why the gap on three nonths 20
days in the case of respondent shoul d not be condoned. The
Uni versity has, however, explained in its counter affidavit
that no such condonati on was made in his case and that his
service was counted only from 28.4.1975.  But if his service
is counted from 28.4.1975 only, it is significant to notice,
he does not conplete eight years service by 15.1.1983 which
was the last day of applying-vide University proceeding
dated 11/21 Decenber, 1982. The other case is of 'Dr., A M
Tripathi who was a teacher in the departnent of = Pediatrics
in the Institute of Medical Sciences of this University. He
was appointed temporarily on 11.5.1974. According to the
respondent, he resigned on 12.8.1975 and was out of job
till 24.8.1975 when he went to Kabul. According to him he
served at Kabul in a non-teaching capacity from25.8.1975 to
8.4.1976 and he was re-appointed as a lecturer in this
University on tenporary basis on 9.4.1976 and nmade per manent
on 9.2.1979. The respondent says that the entire gap
bet ween 12.8.1975 to 8.4.1976 was condoned by the University
for considering his case under the schene. The  appellant’s
case, however, is different. According to the appellant-
University, he was sent to Kabul on

370
deputation and that the break in his service occurring
prior to his going to Kabul has never been condoned. We

find that in the rejoinder-affidavit of the University filed
in this court, there is a certain mx-up of the relevant
dates in the case of these two teachers. Be that as it nay,
its case appears to be that services of these two were
count ed only fromthe date of their re-enploynent. Then
the follow ng significant statement occurs in the rejoinder-
affidavit filed in this court:
"It is true that by 15.1.1983 he had not conpleted
8 years of continuous service in the sane cadre.
However, in the meanwhile the vice-chancellor as
al so the Executive Council decided that eligibility
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period of candidature for appointment to teaching
posts under Merit Pronotion Schene be counted as on
the date of interview, as per existing practice
for regular appointnents in view of the fact that
t he Executive Council treats posts in bot h
categories on a par wth each other. Accordingly
since Dr. Tripathi had conpleted 8 years of
continuous service in the sane cadre by the date of
interview on 23.6.1983, he was eligible and was
selected by the statutory Selection Conmittee.
Appl yi ng the very sanme principal whi ch was
approved by the Executive Council, Dr. L.K  Pandey
becane eligible ‘and was selected. "

In our opinion, the above statenent in the rejoinder-
affidavit filed by the University is very revealing. It
shows that even though the said two teachers had not
conpl eted eight years’ service by the prescribed date i.e.
by 15.1:1983, the Vice-chancellor and the Executive Counci
decided to extend the eligibility period till the date of
interview so as to nake themeligi ble for consideration. W
are not suggesting any nalafides or any unreasonabl e conduct

to the University. Al'l that we are saying is that the
Uni versity has been passing appropriate orders wherever the
justice of a case demanded. In our opinion, the same

treatnment ought to have been extended to the respondent, in
all the circunstances of the case
For the above reasons, the _appeal fails and is
accordingly disnissed No orders as to costs.
T.N A Appeal dism ssed.
371




