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ACT:
Industrial D spute-Award agai nst conmpany in |iquidations--

Appeal by nmanaging director and auction-purchaser not
aggrieved by the award-Sunmary dismssal by Appel | ate
Tri bunal --Validity--Ri ght of appeal-Industri al Di sput es
(Appel l ate Tribunal) 'Act, 1950(48 of 1950), S. 120-Comnpanies
Act 1956 (1 of 1956), 's. 457.

HEADNOTE
The discharged enployees of the  Conpany in |iquidation
raised an industrial dispute wherein the auction-purchaser
of the Conpany was al so inpleaded as a party. The Tri bunal
inter alia, held that no relationship of enployer and
enpl oyee existed between the auction-purchaser and the old
staff who had been di scharged prior to the purchase of the
busi ness, and the reference so far as the auction-purchaser
was concerned was inconmpetent. The Tribunal directed the
i quidators to pay conpensation to the discharged enpl oyees.
The liquidators were refused sanction to appeal from the
said award by the Hi gh Court whereupon the auction-purchaser
who was al so the managi ng director of the Conpany, prior to
its liquidation, preferred an appeal in the name  of the
Conpany represented by hinself as the nanaging director and
also in his capacity as the auction-purchaser of. the
Conpany. The Appellate Tribunal dism ssed the  appeal in
limne as inconpetent in view of the provisions O s. 457 O
the Conpanies Act 1956, on the ground that the appeal was
not maintainable as it was not authorised by the Hi gh Court.
Hel d, that where a party to the Reference in an industria
di spute was exonerated fromits terms, and no Award was made
against him he could not be said to be an aggrieved party,
thereby attracting the provisions of s. 12 of the Industrial
Di sputes (Appellate Tribunal) Act 1950, and any appeal by
himfromthe said Anard wi |l be inconpetent.

14

No person other than the O ficial Liquidator, who is place
in charge of the affairs of the Conpany in the process of
wi nding up, is authorised with the sanction of the Court to
institute any suit, prefer an appeal or other | ega
proceedi ngs in the name and on behal f of the Conpany.

Hel d, further, that there is no inconsistency between s. 457
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of the Conmpanies Act 1956 and s. 12 O the Industria
Di sputes (Appellate Tribunal) Act 1950. But in construing
t he provisions O S. 12 O the Industrial Di sput es
(Appel late Tribunal) Act 1950, if there was anything in the
Conpanies Act, 1956, with particular reference to S. 457
which was inconsistent with the provisions of Industria
Di sputes (Appellate Tribunal) Act 1950, the latter Act shal
prevail .

Section 457 of the Conpanies Act 1956, concerns a very
special case, it only lays down a condition precedent to the
filing of a case if it -has to be by the liquidator of a
conpany in the process of w nding up

Section 12 of the Industrial Disputes (Appellate Tribunal)
Act 1950 is the usual statutory provision which permits an
appeal to be presented to the Appellate Tribunal, which
ot herwi se woul d not lie, by any party who is aggrieved by an
award; it does not either in express terns or by necessary
inmplication override, abrogate or nodify the provisions O
s. 457 OF the Conpanies Act 1956, nor does it do away with
the necessity for the requisite sanction of the court which
is a condition precedent so far ~as the liquidator is
concerned to institute any suit or proceedings in the name
or on behalf of the conpany in |iquidation.

In the instant case the appeal purported to be filed on
behal f of the Company in liquidation through its nanaging
director was wholly inconmpetent ; and the second appellant,
the auctionpurchaser, could not be said to- the aggrieved
party enabling himto i nvokes. 12 of the Act.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 447 of 1957.
Appeal by special |eave fromthe judgnment -and order ' dated
the 1st August 1956 of the Labour Appellate Tribunal of
India, Culcutta in Appeal No. Cal.-107 of 1956.
D. N. Mukherjee, for the appellants.
Y. Kumar, for the respondent.
1959. May 6. The Judgnent of the Court was delivered by
SINHA J.-This appeal by special |eave, is directed against
the order of the Labour Appellate Tribunal, dated August 1
1956, dismissing in |limne the appea
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agai nst the Award of the Third Industrial. Tribunal, dated
March 8, 1956. The Geat Indian Mdtor Wrks Ltd., now in
i quidation (hereinafter referred to as “'the Conpany'),
represented by one of the Managing Directors; K _D. Nundy,
is the first appellant. The said K D. Nundy, in_ his
capacity as the creditor of the Conpany and/or as’ the
aucti on-purchaser of the Conpany, is the second appellant.
One hundred and forty two enployees of the Conpany,
represented by the Bus Wbrkers’ Union, are collectively the
first respondent. The second and third respondents, C. D
Nundy and D. L. Dutt, are the O ficial Liquidators of the
Conpany, appointed by the H gh Court as such
The relevant facts are these: The Conpany was incorporated
and registered under the Indian Conpanies Act, 1913, in
1926, as a private limted company with its registered
office at Calcutta. Its business was mainly that of
carrying on public transport on Route No. 14 in the Cty of
Calcutta, as also of dealers in and repairers of notor
vehi cl es. It had an authorized capital of six lacs of
rupees divided into 600 shares of Rs. 1,000 each, out of
whi ch, shares worth Rs. 4,00,000 only had been subscribed
and paid up. The registered ,share-holders of the Conpany,
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were Kristo Das Nundy, the second appellant, having 246
shares; Chandy Das Nundy, respondent No. 2, having 142
shares, and Kumar Kartick Charan Mullick, holding 12 shares,
each of the face value of Rs. 1,000. On account of
financial difficulties and disputes between its share-
hol ders, an application for compul sory winding up of the
Conpany was made by the said respondent No. 2, on the
Oiginal Side in the Hgh Court at Calcutta. On July 23,
1951, an order for w nding up the Conpany was nmade, and the
Oficial Receiver was appointed the Oficial Liquidator of
the Conpany. An appeal against the order aforesaid, was
di sm ssed on Decenber 5, 1951, and the order for winding up
the Conmpany, stood confirned. By an order dated Decenber
11, 1951, the Oficial Receiver was discharged and the
respondents 2 and 3 aforesaid, were appointed Joint officia
i quidators in his place, with

16
power to. sell ~“the -business of the Conpany as a going
concern. In-April, 1953, the list of the creditors of the

Conpany. was settled by the Court, and the second appell ant
aforesaid, was included in the list as a creditor for the
| argest anmount, nanely, Rs. 2,35,818. It may be added that
the di scharged enpl oyees of the Conpany were not included in
the list of creditorsthus settled by the Court, After
several infructuous attenpts for selling the property by
auction, on May 4, 1954, the Court ordered the sale of the
Conpany’s business free fromall encunbrances, out-goings
and liabilities,  to the highest ~bidder, subj ect to
confirmation by the Court. The second appellant bid for the
purchase of the business with the | eave of the Court, and he
was declared the highest bidder and purchaser. of the
busi ness for Rs. 1,42,500 at the sale held on'June 12. 1954.
The said sale was confirned by the Calcutta H gh Court on
July 5, 1954. On July 23, 1954, the Official Liquidators
issued a notice termnating the services of all t he
enpl oyees of the Conpany with effect fromJuly 24, 1954,
except one Assistant and one clerk, whose services were
retained wuntil the winding up proceedings were conpleted.
On July 24, the Oficial Liquidators put the appellant No.
2, the auction-purchaser, in possession of the business of
the Conpany, which is now being carried on by the second
appel  ant as the sole proprietor.
AS a result of the term nation of the services of the one
hundr ed and forty two enployees of the Conpany, as
aforesaid, an industrial dispute was raised at the instance
of the said enpl oyees whose list is attached to the order of
Ref erence, dated August 26, 1954, which is in these termns:-

" Whereas an Industrial dispute exists between (1) Messrs.
Geat Indian Mtor Wrks Ltd., 33, Row and Road, Calcutta
represented by their Managing Directors Sri C. D. Nundy and
Sri K. D. Nundy, (2) Oficial Liquidators of the" Conpany,
Sri D L. Dutta and Sri C. D. Nundy, 33, Row and ' Road,
Calcutta and (3) Sri K. D. Nundy, Auction Purchaser of the
Conpany, 33, Rowland Road, Calcutta, and their 142,
enpl oyees, given in the enclosed |ist, represented by

17
the Bus W rkers’ Union, 249, Bowbazar Street, Calcutta,
regarding the matters specified in the schedul e

And whereas it is expedient that the said di spute should be
referred to an Industrial Tribunal constituted under section
7 of the Industrial--Disputes Act, 1947 (XIV of 1947);

Now, therefore, in exercise of the powers conferred by
section 10 of the said Act, the Governor is pleased hereby
to refer the said dispute to the Third Industrial Tribuna
constituted under Notification No. 592 Dis./D/ 12L-5/12 dated
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the 23rd February, 1953 for adjudication
The said Third Industrial Tribunal shall neet at such pl aces
and on such dates as it may direct.
SCHEDULE

1. Whet her t he notice dated 23rd July, 1954, of
term nation of services of 142 enployees with effect from
24-7-54 issued by the Joint Oficial Li qui dat or s, was
justified ?
2. Whet her the refusal of the auction-purchaser to
continue the enploynment of the 142 enpl oyees was justified ?
3. VWat reliefs are the enployees entitled to

By order of the Covernor."
The enpl oyees of the Conpany had noved the H gh Court for
directions to the Liquidators for the paynent of their dues
from the Conpany. The Court, by its order dated Septenber
8, 1954, directed the Liquidators to pay within a week the
arrears of salary of all the worknen, and also within a week
fromreceiving sal e proceeds of the auction-sale aforesaid,
to pay the workers, in lieu of notice, one week’s wages to
weekly " paid worknmen, two weeks’ wages to fortnightly paid
wor kmen, and one nonth’'s wages to nmonthly paid workmen. The
Directors were to hold the balance of the sale proceeds till
further orders of the Court:
It will be noticed fromthe order of  reference, quoted
above, that besides the Oficial Liquidators, the second
appel l ant was al so i npl eaded as a party to the Reference, in

his capacity as the auction-purchaser of the Conpany. In
his witten statement before the Third
18

Industrial Tribunal of Wst Bengal, which was in seizin of
the case, the auction-purchaser, now the second  appellant,
after reciting the facts and circunstances |eading up to his
aucti on- pur chase, as aforesaid, contended that as an
aucti on-purchaser, he was not in any event liable for any
conpensation or dues, as clainmed by the workmen; that he was
not bound to reinstate the old enployees of the Conpany ;
that having purchased the business free from any encum
brances, he was not |liable for the dues of the worknen, as
clainmed; that be " had unnecessarily been nade a party and
dragged here before the Tribunal." He added that he adnitted
that he was one of the Managing Directors of the Conpany
before its liquidation, but with the order for |iquidation
he ceased to function as such
After hearing the parties, the Tribunal nade its Award dated
Mar ch 8, 1955. The Tribunal awarded, inter alia,
conpensation under section 25(F)(b) of ‘the | ndustria
Di sputes Act, 1947, and directed the Company to pay
conpensation, wthin two nonths fromthe date the award
becane enforceable, to such of the worknmen as had been found
entitled to the sane. It may be noted here that the
proceedi ngs before the Industrial Tribunal had “commenced
wi thout the necessary sanction of the High Court 'in the
liquidation proceedings, but during the pendency of the
proceedi ngs, the High Court, by its order dated Decenber 20,
1955, granted leave to the worknmen to proceed wth —and
continue the proceedi ngs against the Oficial Liquidators of
the Conmpany. The Industrial Tribunal, therefore, further
directed that so far as the Liquidators were concerned, the
conpensation awarded to the worknen " shall be recoverable
only out of the assets in their hands according to law'. So
far as the auction-purchaser was concerned, the award
proceeded to nake further directions in these terns:

" The auction-purchaser, it has already been not ed,
purchased the different sections of the business with the
nane " The Great Indian Mdtor Wrks " free from encunbrances
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and all outgoings and liabilities (Vide Exts. D and E), and
the sai d purchase was

19

confirmed on 5th July, 1954. After the sale was confirmed
and before possession was taken by the auction-purchaser
the Liquidators termnated the enploynment of all the
enpl oyees (save and except the Accountant and one Cerk) by
- a notice dated 23rd July, 1954, with effect from 24th
July, 1954, After such termination of enploynment, the
auction purchaser obtained possession on 24th July, 1954,
At that time no relationship of enployer and enployees
subsi st ed. In the circunstances the dispute wth the
aucti onpurchaser cannot be considered to be "industrial dis-
pute’ as no relationship of enployer and enployee existed
"between the auction purchaser and the old staff who had
been discharged earlier. Hence | agree with the |earned
Advocat e of the auction-purchaser that the reference so far
as. the auction-purchaser is concerned is incompetent.
Apart fromthat, when the auction-purchaser purchased the
busi ness " free from encunbrances and all outgoings and
liabilities and when there is nothing to show that the
aucti on- purchaser undertook at any time to naintain the old
staff in his service, it cannot be said that his refusal to
continue the enploynent of 142 enpl oyees. was unjustified.
Only when one purchases with all assets and liabilities as a
goi ng concern, he is bound to continue the old enployees in
service and not otherwi se.

| award accordingly."

Against the said ‘Award which, in terns, was nade only
against the Liquidators and not against the aucti on-
purchaser aforesaid, only one of the two -Liquidators,
nanely, Debendra Lall Dutt, nade ail application to the High
Court for necessary directions regarding preferring an
appeal . The ot her Liquidator, Chandy Das Nundy, opposed the
said application for |eave to appeal. The High Court,
thereupon, nmade an order on April 30, 1956, refusing |eave
to the Liquidators to prefer an appeal fromthe said Award,
It was in those circunstances that the appellants, nanely,
Messrs. G eat Indian Motor Wirks Ltd., represented by the
Managing Director, K D. Nundy, as the first appellant, and
K.D. Nundy, in his capacity as creditor _and/or contributory
of the said Great I|ndian Mtor

20

Works Ltd. (under liquidation) and/or as auctionpurchaser of
the Conpany, as appellant No. 2, filed an appeal before the
Labour Appellate Tribunal of India, on My 3, 1956,
i mpl eadi ng the one hundred and forty two enployees through
the Bus Workers’ Union, as the principal respondents, . C. D
Nundy and D. L. Dutt, the Oficial Liquidators of the
Conpany, as proforma respondents. As a counter-blast, the
aforesaid worknen of the Company filed their appeal on My
17, 1956, inpleading the Conpany represented by  their
Managing Directors, C. D. Nundy and K. D. Nundy, as the
first respondent, the Oficial Liquidators of the Conpany,
D.L. Dutt and C.D. Nundy, as respondents second party, K.D
Nundy, the auction-purchaser, as respondent-third party and
the workmen not represented by the Bus Wrkers? Union, as
respondents fourth party. It is not necessary to set out
the grounds of appeal in either of the two appeals, in view
of our decision on the prelimnary question of the
mai ntai nability of the appeal in this Court, as wll
presently appear.

The Labour Appellate Tribunal disposed of the two appeal s by
its order dated August 1, 1956. The appellants’ appeal was
di smi ssed as inconpetent in view of the provisions of s. 179
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of Indian Conpani es Act, 1913, reenacted as s. 457 of the
Conpanies Act, 1956. The disnissal of the appeal on the
ground of the appeal not being conmpetent, was based on the
order of the Calcutta H gh Court, dated April 30,1956,
aforesaid, refusing leave to the Liquidators to prefer an
appeal . It is noteworthy that the appeal before the
Appel late Tribunal, was not by the Liquidators but by K D
Nundy as Managi ng Director of the Conpany, as also by himin
his capacity as the creditor or contributory or as the
aucti on-purchaser of the Conpany. This aspect of the case
has not been dealt with by the Tribunal which held that the
appeal was not maintainable as it was not authorised by the
Hi gh Court. The enpl oyees’ appeal also was disnissed as it
was not pressed in view of the fact that the appeal by the

Conpany stood dism ssed as unaut horized. |t was against the
af oresai d order of the Appellate

21

Tri bunal, dismissing the appeal in limne, that the

appel l ants aforesaid noved this Court and obtai ned specia
| eave to appeal, and the nain ground of attack, naturally,
was that the  Labour Appellate Tribunal was in error in

di smi ssi ng t he appeal as unaut hori sed or as not
mai nt ai nabl e.
It is manifest that we are called wupon, in the first

instance, to decide whether the Labour Appellate Tribuna

had rightly dismssed the appeal in limne on the ground
that the Liquidators had failed to ~obtain- the necessary
sanction of the Calcutta Hi gh Court to prefer .an appeal from
the Award of the Industrial Tribunal. |If that order of the
Appel late Tribunal is correct, and if we find that the
appel lants could not have any locus standi to prefer an
appeal of their own as distinct fromthat on behalf of the
Conpany, no other question would arise for determination in

this case. |If, on the other hand, we come to the concl usion
that order was erroneous, at-least” in respect of the
appel l ants’ appeal, then the appeal wll have to be remanded

to be re-heard by the Appellate Tribunal

It has been urged on behalf of the appellants that in view
of the provisions of s. 12, read with s. 3, of the
Industrial Disputes (Appellate Tribunal) Act (48 of 1950)
(which was repeal ed by Act 36 of 1956), which governed the
maki ng of appeal s before the Appellate Tribunal, the appea
to that Tribunal was conpetent, and should have been beard
and determned on nerits. The provisions of ss. 3 and 12,
whi ch we have to construe in this case, are.in these terns:-
" 3. The provisions of this Act and of the rules and orders
made thereunder shall have effect notwi thstandi ng anything
inconsistent therewith contained in any other law for. the
time being in force or in any instrunent having effect by
virtue of any such |aw "

" 12, An appeal under this Act against any “award or
decision of an industrial tribunal nay be presented to the
Appel | ate Tri bunal by-

(i)any party which is aggrieved by the award or deci sion

or

22

(ii)the appropriate Governnent or the Central Governnent,
where it is not the appropriate Governnment, whether or not
such -Governnment is a party to the dispute.”

We have first to determ ne whether there is anything in the
I ndi an Conpani es Act, with particular reference to s. 179 of
the I ndian Conpani es Act, 1913, (reenacted as s. 457 of the
Conpani es Act, 1956), that 1is inconsistent wth t he
provisions of the Industrial D sputes (Appellate Tribunal)
Act, 1950 (which hereinafter will be referred 'to as "the
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Act"). If there is anything in those provisions of the
Conpani es Act, inconsistent with the provisions of the Act,
the latter shall prevail. Hence, we have to construe the
provisions of s. 12 which specifically deals with appeals.
That section permits an appeal to be presented to the
Appel late Tribunal by any party which is aggrieved by the
award (omtting the words not necessary for our present

pur pose) . It is the usual statutory provision for an
appeal, which otherwise would not Ilie. It does not say
either in express terns or by necessary inplication, that
t hose specific provisions of the Conpanies Act, are
abrogated or nodified. It does not do away wth the

necessity of the requisite sanction of the Court so far as a
Li quidator is concerned. ' Under the provisions of the Indian
Conpani es Act, the affairs of the company under |iquidation

are placed in charge of the Oficial Liquidator, and under
s. 457, it is only the Liquidator who is authorized with the
sanction of the Court, to institute any suit or other |ega

proceedi ngs in the name and on behal f of the conpany. Thus,
there is no inconsistency between the aforesaid provisions
of the “Act and the Conpanies Act, which only laid down a

condition precedent to the filing of an appeal, if it has to
be, by a Liquidator of a conpany in the process of w nding
up. It concerns a very special case and has no bearing on
the general right of appeal. As, in the instant case, the

Court refused the necessary sanction to the Liquidators to
prefer the appeal, no appeal could have been filed on behalf
of the Conpany. Hence, in so far as the appeal purported to
be on behal f of the Conpany, through the Managi ng

23

Director aforesaid, it was wholly inconpetent. But the
appeal was not only by the Conpany as such, but also by the
said K.D. Nundy as the creditor or contributory or ‘auction-
purchaser’ of the Conpany. So far asthis part ' of the

appeal is concerned, it is clear that only a party. to the
Ref erence aggrieved by the Award could be a party to the
appeal . K.D. Nundy was not a party in his capacity as

creditor or as contributory. He was inpleaded, as already
indicated as a party to the Reference in his capacity as the
aucti on- purchaser of the business of the Conpany. So far as
that capacity is concerned, it is clear fromthe order of
the Tribunal, that no award was nade against him as such

He could not, therefore, be said to be a party aggrieved by
the award, having been exonerated from its terns. The
Tribunal put this on three nmin grounds-(1l) that the
aucti on-purchaser had purchased the business of the  Conpany
free fromall encunbrances, out-goings and liabilities, (2)
that the enploynent of the worknen. had been term nated by
the Liquidators before possession of the business was
delivered to the auctionpurchaser, and (3) that there was no
rel ati onship of enpl oyer and enpl oyees between the -auction-
purchaser and the workmen whose services were so terninated.
The Tribunal, in that viewof the matter, declared the
Reference to be inconpetent in so far as the auction-
purchaser was concerned. This order, the Tribunal passed at
the instance of the auctionpurchaser hinself. The auction-
purchaser, therefore, succeeded in obtaining the order which
the Tribunal passed, holding that the Reference, so far as
he was concerned, was inconpetent. In view of these facts,
it must be held that so far as the auction-purchaser is
concerned, he was not aggrieved by the Anard made by the

Industrial Tribunal. That being so, the provisions of s. 12
of the Act, are not attracted to the appeal purported to
have been filed by the auction-purchaser. It is a little

difficult to appreciate why the auctionpurchaser, having
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succeeded in obtaining the order, set out above, in his
favour, changed his mnd and preferred an appeal which, in
the events that had happened, was not nmi ntainabl e.

24

In our opinion, therefore, the Labour Appellate Tribunal was
not in error in dismssing the appeal by the Conpany and by

the aucti on- pur chaser, as inconpetent. It fol | ows,
therefore, that we are not concerned with the merits of the
appeal. In view of the fact that we have not expressed any

opinion on the nerits of the controversy raised in the
abortive appeal, this dismssal shall be w thout prejudice
to the appellants’ rights, if any. The appeal is,
accordingly, dismssed, but the parties here are directed to
bear their own costs, in view of the fact that we have not
gone into the nerits of 'the controversy.

Appeal dism ssed




