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Advocate Act (25 of 1961) s. 37--'person aggrieved , neani ng
of -- Advocat e- General of State taking part™ in proceedi ngs
before Disciplinary Committee of Bar Council--If person
aggrieved with a right of appeal.

HEADNOTE

The appellant was an advocate from Maharashtra. He was
convicted by a Sunmary Court in London on a -charge of
pilfering froma Departnental Store and was sentenced to pay
a fine. The State Bar Council called upon himsou notu to
show cause why he shoul d not be held guilty of misconduct.
he submitted his explanation and the Disciplinary Commttee
of the Bar Council was satisfied that there was no reason
for holding himaguilty of professional m sconduct. The
Advocat e- General of the State who was sent a notice of  the
proceedings as required by s. 35(2) of the Advocates /Act,
1961, and bad appeared before the Disciplinary Conmittee,
filed an appeal to the Bar Council of India unders. 37 of
the Act, under which, any person aggrieved by an order of
the Disciplinary Conmittee of the State Bar Council ' made
under s. 35 of the Act, may prefer an appeal to the Bar
Council of India. The appellant objected that the Advocate-
General had no locus standi to file the appeal. The
obj ection was overruled by the Disciplinary Comrittee of the
Bar Council of India and the appellant was found guilty of
pr of essi onal m sconduct.

in appeal to this Court, on the question of the conpetency
of the Advocate-CGeneral to file the appeal under s. 37.

HELD : (Per Hidayatullah. C.J., Shelat and Mtter, JJ.) The
was hnot a person aggrieved, within the neaning of 37 and

therefore, the appeal filed by him was inconpetent and
hence, finding of the Disciplinary Conmttee of the Bar
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Council of India should be get aside. [887 H, 904 E]

(Per Hi dayat ul | ah CJ.) (1) The expr essi on person
aggrieved’ rmust be construed by reference to the context of
the enactnent in which it and all the circunstances. Under
the Act, disciplinary proceedings before a State Bar Counci
conmence on a conplaint to it or suo notu and are referred
to its Disciplinary Committee. The Disciplinary Conmttee
can reject the natter summarily; but if it proceeds to hear
it further, notice thereof is sent to the concerned advocate
and to the advocate-Ceneral of the State. The Advocate-
General may appear personally or by counsel. If the
Disciplinary Comrittee after giving the Advocate and the
Advocat e- General an opportunity to be heard holds hat the
Advocate is not guilty of any misconduct it nakes an order
it her dismssing the conplaint, or where the proceedi ng was
started by in Bar Council nmekes an order that the matter may
be filed.. If it finds the advocate guilty- it nay either
repri mand t he advocate or suspend

864

the advocate frompractice for a specified period or renpve
his name fromthe roll of Advocates. Fromthe decision of
the Disciplinary Conmittee of the State Bar Council an
appeal lies to the Bar Council of India at the instance of a
person aggrieved' . The appeal is heard by the Disciplinary
Commttee of the Bar Council of India and fromits decision
an appeal lies to this Court. [884 E-H; 885 A-B]

(a) In these proceedi ngs before the disciplinary comittee
the Advocate-Ceneral 'is not in the nature of a party having
i ndependent rights which lie can-claimnor is he injured by
the deci si on. The decision does not deny himanything nor
does it ask himto do anything. He is also not intended to
be bound by the decision. He does not represent the Bar nor
has he a right to speak on behalf the body of the
advocates. Such a privilege is neither expressly conferred
on himnor can it be inplied fromthe provisions of the Act.
[885 C-D; 886 A-B

(b) In the State Bar Councils  (except in Delhi), the
Advocat e- General of the State is an ex-officio nenber, but
his functions are not different fromthose of other nenbers.
He has a right of pre-audience, but the Advocates Act does
not confer any other right on him VWen the  Conmittee
considers in limni to decide whether the matter should be

proceeded wth at all, the Advocate General’'s presence is
not considered necessary. Therefore, the Advocate-Cenera
is not a prosecutor on behalf of the Bar Council. He is

noti ced and brought before the Conmittee because he is the
Chi ef Counsel of the State and therefore his assistance at
the hearing is useful. He is generally a |awer of _sone
standing having made a mark in the profession and his
contribution to the deliberations of the Di sciplinary
Commi ttee is welcome, because, thus the Di sci plinary
Conmittee is helped to reach a proper conclusion. The fact
that he can appear through counsel shows that the intention
is merely to have his opinion as an amicable curiae who is
neither siding with the conplainant nor with the Advocate
and who will thus have an unbiased and inpartial approach to
the case. He nmust after he has done his duty |eave the
matter to the conplainant and the advocate or the Bar
Council to take the matter further if they choose. [883 C
E-F; 885 E-H, 886 A]

(c) If he is not a person summoned to be bound by the order
but a person who is heard in a di spute between others nerely
to be of assistance in reaching the right conclusion he can
hardly have a grievance. Any person who feels disappointed
with the result of a case is not a person aggrieved’ . He
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nmust be disappointed of a benefit which he would have
received if the order had gone the other way. The order
must cause hima | egal grievance by wongfully depriving him
of something or nust have a tendency to injure him That
the order is wong or that it acquits sone one who he thinks
ought to be convicted does not by itself give rise to a
| egal grievance. [876 A-C]

Therefore, it <cannot be said that by reason of t he
provi sions of the Advocates Act, the Advocate-Ceneral of the
State enjoys such a position that be nmust necessarily be
treated as a person aggrieved entitling himto file an
appeal . [882 H, 886

-ln re. Si debot ham Ex.. Sidebotham (1880) 14 Ch. D.
458(C. A.). In re. Lanb Exp. Board of Trade, [1894] 2
O B.D. 805, 812, Inre. Kitson,, Exp. Sugden (Thomas) &
Sons, Ltd. [1911] 2 K B.’' 109, 112-114. BIn. re. Br own
Exp. Debtor v. official Receiver (1943) Ch. D. 177. Elis
Exp. ETis (1876)2 Ch. D. 779, In re. Wrds Exp. Dal t on
(1874)40 /L. T.. 297(C.A.), R v. London County Keepers of
Peace and Justice [1890] 20 Q B.D. 357, Jennings v. Kelly,
[1940] A C. 206 (HL.). In

865

re. Reviere (1884) 2-Ch. D. 48, Robinson v. Currey [1881]
7 QB.D. 465, 470 (C. A.); Seven Caks Urban District Counci
v. Twynham (1929) '2 K/B. 440, 443, Eating-Corporation v.
Jones L. R [1959] 1 QB.D 384, B. M WMdani V.
Comm ssioner of Wrknmen' s Conpensation Bonbay, C A 877 of
1968 deci ded on Cctober 10, 1968 and Muini ci pal. Corporation
of the City of Bonbay v. Chandul al Sham das Patel, C A 1716
of 1967 deci ded on August 1, 1970, referred to.

(2) It <could not be said that in the present case there
were several points of general public interest which needed
to be solved and therefore, if the decision of t he
Disciplinary Comrittee of the State Bar Council was wong,
the Advocate-General, in public interest, could take the
matter further. [886 G H

Unlike the position of an Attorney General in /a Crown
Col ony, the Advocate-Ceneral of a State in India ‘does not
represent the Executive or the Legislature or the Judiciary,
or the Central Government in disciplinary proceedi ngs before
the Disciplinary Commttee. The magniloquent phrases such
as Leader of the Bar, Keeper of the, Conscience of the  Bar
have no meani ng neither under the Advocates Act nor - under
the Bar Councils Act, 1926. They are just honorific titles
gi ven by the courtesy but are not grounded on law, the
keepers of the conscience of the Bar being the Bar Councils.
[883 F-G 886 C D

In the present case,the appellant was not precluded from
guestioning the charge in the disciplinary proceedings
because of the decision of the Crimnal Court in - London
Hi s explanation was accepted by the Disciplinary “Commttee
of the State Bar Council. They were also satisfied that the
summary proceedings in the crimnal trial in Engl and
of fended agai nst the principles of natural justice, and that
therefore, the conviction of the appellant in England did
not show any noral turpitude in the appellant. If the
Advocate Ceneral’'s view on these natters were not accepted
by the Disciplinary Comittee he <could not have any
grievance. He could not nake it his own cause or a cause on
behal f of others whom he did not represent. He had done his
duty and the matter should have rested there. [887 C F]
Attorney-General of Ganbia v. Pierre Saar N Jie, [1961] A C
617 (P.C.) referred to

(3) (a) The facts that in Advocate-General of Bombay v.
Phiroz Rustanji Barucha 37 Bom LR 722 (P.C.) the
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standi ng of the Advocate-General to apply for special |eave
in a proceeding relating to professional msconduct of an
Advocate was questioned before the Privy Council, but that
the Privy Council refused special leave on a different
ground cannot inport a rejection of the objection as to the
standing of the Advocate-CGeneral. [881-E]

(b) The observations in B. Nageshwara Rao v. The Hon' ble
Judges of the Madras High Court, [1955] 1 S.C. R 1055 that
in an appeal arising out of a proceeding under the Bar
Councils Act, it was inappropriate to nake the Judges
respondent, and that the appropriate parties should be the
concerned Advocate the conplainant (if any), the Bar Counci
and the Advocate-Ceneral of the State, do not advance the
case of the Advocate-Ceneral in this case. [882 E]

(Per Shelat and Mtter, JJ.) (1) A State Bar Counci
consists of a number of nmenbers including the Advocate-
CGeneral of the State ex-officio. Under the provisions of
the Advocates Act, subject to a right of appeal to this
Court ‘under ~s. 38, inquiries into charges of m sconduct

agai nst

L169CI/ 71-11

866

advocates are to be in the exclusive jurisdiction of the Bar
Councils. If a conplaint is received agai nst an Advocate it
is referred to the Disciplinary Conmttee of- the Bar

Council or the Bar Council can take such a step suo notu.

It is however not obligatory to refer each and every com
pl ai nt but only when the Bar Council is satisfied that there
is a prinma facie case for investigation. if it .is not so
satisfied it can throw out the conplaint as frivolous. And
it is only when the Disciplinary Comittee does not
summarily reject the conplaint that a date has to be fixed
for its hearing and notice there of nust be given to the
advocat e concerned and the Advocate-General of the State but
it is not incunmbent on the Advocate-Ceneral to appear in
person; he can appear through another advocate and place his
vi ew point before the Disciplinary Conmttee. The /Advocate
and a conpl ai nant who nmakes al | egati ons agai nst an’ advocate
are persons aggrieved entitled to file an appeal ‘under s. 37
if an order is made agai nst the advocate, or the conplaint
is dismssed by the Disciplinary Conmttee. But the State
Bar Council cannot be such a person as the order is nade by
itself and acting through its Disciplinary Commttee. [889
B-C, 891 B-(

CGenerally speaking a person is said to be aggrieved by an
order which is to his detrinent, pecuniary or otherw se or
causes him sonme prejudice in some formor other. ~ A person
who is not a party to a litigation has no right of appea
nerely because the judgnment or order contains sone adverse
remarks against him A person who is not a party to a suit
may prefer an appeal,, with the leave, of the “appellate
court when the judgnent would be binding on him But
because a person has been given notice of some proceedi ngs
wherein he is given a right to appear and make his
subm ssions, he does not without nore, have a right  of
appeal from an order rejecting his contentions or
submi ssi ons. To place the Advocate-CGeneral in the conpany
of "persons aggrieved" one nust be able to say that the
Disciplinary Comrittee conmitted an error which it was his
duty to attenpt to set right because of sone function
attributable to him as the Advocate GCeneral or sone
obligation cast upon himby the Act or the general |aw of
the land to safeguard and naintai n standards of conduct of
Advocates | aid down by the Bar Council of India. [892 B-F]
(a) The Advocate-Ceneral is entitled to a hearing if the
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conplaint is not rejected summarily. But it is not
obligatory on himto take part in the proceedings. It is
only when he feels that a case requires a carefu
i nvestigation and proper elucidation of the facts or the
exposition of the law on the subject that he is called upon
to render assistance. He has to take a fair and inpartia
attitude and render all assistance to the Bar Council to
enable it to arrive at a proper decision. Hs role is not
that of a prosecutor nor is he a defence counsel on behalf
of the advocate. Ms duty is to put before the Disciplinary
Conmittee the facts in their proper perspective and to
advance the proper inference to be drawn. Once he does so
there is an end of the matter so far as he is concerned; and
he cannot have any grievance because the decision of the Bar
Council is against his submission or not to his [|iking’
[896 G H, 897 A-C

(b) Article 165(2) of  the Constitution epitom zes the
functions and duties of the Advocate-General. It lays down
that he has to discharge the functions conferred upon hi m by
or under. the Constitution or any other law for the tine
being inforce. It is not opento the Advocate-General to
intervene in any suit or legal proceeding apart from the
provisions of the Codes of Cvil and Criminal Procedure,
nmerely because he thinks public interest is involved in the
matter. Considering the matter

867

hi storically, the Legislature, while passing the Bar
Councils Act, 1926, and the Advocates Act, 1961, thought
that the Advocate-CGeneral should be heard inasmuch as he
occupied the position of a general referee on points of
professional etiquette very nmuch |ike the Attorney-Genera
in England. Once he does this duty enjoined upon himby the
statute. of making such subni ssions as he thinks proper at
the hearing, his functions qua the enquiry cone to an end.
As a referee he has no further interest in the matter, and
if the Disciplinary Conmittee nakes an order -against the
advocate which the Advocate-Ceneral considers harsh and
unreasonable he 1is not called upon to file an appeal
Neither is he interested in prosecuting the. matter further
if he takes the view that the punishment neted out ~is not
conmensurate with the m sconduct of the advocate. [897 D-E
G H, 900 C F]

Robi nson v. Currey, 7 QB.D. 465, Ex parte Sidebotham In
re Sidebotham 14 Ch. D. 458 465, Ex parte Oficia
Recei ver. In re Read, Brown & Co. 19 QB.D. 174, 178, the

Queen v. Keepers of the Peace and Justices of the County of
London, 25 Q B.D. 359, 361; Rex v. London Quarter  Sessions,
Exparte Westminster Corporation (1951) 2 QB.D. 508, Seven
QGaks Urban District Council v. Twynham (1929) 2 Q B.D. 444,
Ealing Corporation v. Jones, (1954) 1 K B. 384, 390,
referred to

(2) The Advocate-Ceneral of a State iniIndia is not a
representative of the Governnent. Neither the Constitution
nor the Advocates Act holds himso nor is be a person
representing public interest, unlike the Attorney-General in
a Crown Col ony’ except as provided in statutes. He may draw
the attention of the Bar Council to any misconduct of an
advocate and appear at the hearing. Once the hearing is
over and a finding is recorded he has done his duty and be
cannot be said to be aggrieved within the nmeaning of s. 37.
Every day courts of law are called upon to decide questions
of law inter parties which nay be of general inportance to
the public. The Advocate-CGeneral cannot prefer an appea

nerely because the question is one of consi der abl e
i mportance to the public inasmuch as he is not a party to
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it; and he has no |l ocus stand to do so, even in a case where
the statute only gives himan opportunity of appearing at a
hearing and nmaking his subm ssion. A decision of the
Di sciplinary Comm ttee cannot necessarily be said to raise a
poi nt of public interest merely because the Advocate Genera
feels that it is erroneous or that he hinself would have
arrived at a different in India is not the guardi an angel of
the Bar, nor is he the chanpion of public interest in any
matter save as specified in a statute. [902 DG 904 B-E]
Attorney Ceneral of Ganbia v. Pierre Saar N Jie, (1961)
A.C. 617, (P.C), referred to.

(3)(a) The decision of the Judicial Commttee in Advocate-
General, Bonmbay v. Phiroz Barucha, 37 B.L.R 722 (P.C.) does
not help the Advocate-CGeneral, because it did not decide
the point as to the maintain ability of the appeal. [903 C
Dl

(b) It did not appear that any argument was advanced in
Nageswara  Rao v. The Hon’ ble Judges of the’ Madras High
Court, [1955] ‘S.C. R~ 1055, 1064 about the proper parties to
the appeal before this Court arising from proceedi ngs under
the Bar Councils Act; and the point as to Wether the
Advocate Ceneral was a person aggrieved was neither raised
nor argued. Therefore. the observation in the case that

868
the Advocate-CGeneral of the state is an appropriate party in
the appeal should, not be accepted. 1903 G H|

(Per Vaidialingam and Ray, JJ. dissenting) : The appea
filed by the Advocate-CGeneral of Mharashtra was conpetent
as he was a person aggrieved under s. 37 of the Advocates
Act, 1961. [908 B-C;, 920 G H]

(Per Vaidialingam J.) . (1) The question whether the
Advocate Ceneral is a person aggrieve& under-s. 37 of the
Advocates Act will have to be tackled with reference to the,
schenme and provisions of the Act.’ “Under the Act, the State
Bar Councils and the Bar Council of 1ndia have been made
aut ononmous units and various functions regarding the |ega
prof ession have been entrusted to them including taking
di sciplinary action agai nst del i nquent nenber s and
conducting inquires. Barring a ,right of appeal to this
Court under s. 38 the courts are conpletely out ~of the
picture. Under ss. 3 (2) (a), 23 (4) and 35, the  Advocate-
General of the State is given a very inportant and
responsi ble position and the Act has given due recognition
to his status by virtue of his being the highest | aw officer
in the State, and as one who may be trusted to place a dis-
interested and di spassionate view before the Disciplinary
Conmittee to enable it to come to a proper decision wth
respect to the advocate concerned and the | egal | profession
Apart from being an ex officio nmenber of the State  Bar
Council, he has also a right of pre-audience over /other
advocates. [909 DG 911 GH, 912 B-D; 916 A]

Under ss. 35 and 37, (i) the State Bar Council can suo notu
or on receipt of a complaint, when it has reason to believe
that an advocate has been guilty of professional or other
m sconduct, refer the case- to its Disciplinary Commttee
(ii) If the Conmttee does not summarily reject t he
conplaint, it is bound to fix a date for its hearing and
al so bound to give notice to the advocate and the Advocate
CGeneral of the State; (iii) The Committee is bound to give
an opportunity of being heard to the Advocate and the
Advocat e- General and there is no distinction in the opportu-
nity so afforded to both of them (iv) The Advocate-GCenera
may appear in person or through counsel; (v) the Committee
can pass one or other of the orders enunerated in s. 35(a)
to (d) and the orders have to be comunicated to the
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Advocat e- Gener al al so, and wunder s. 37, any per son

aggrieved’ is entitled to file an appeal to the Bar Counci

of India. Unlike under the Bar Councils Act, the Advocate-
General is associated with the disciplinary proceedings
right fromthe stage of the inquiry by the Committee. The
notice to the Advocate-CGeneral cannot be a formal and enpty
noti ce, because he should begin an opportunity of being
heard. Even though there nay be no |lis’ and the Advocate-

CGeneral may not be a party’ in the usual sense, he is also
entitled, |I|ike the advocate against whom the inquiry is
bei ng conducted, to place before the Commttee all aspects
of the matter in favour of and agai nst the advocate. He is
al l owed to appear by counsel, because, he may not be able to

appear personally and participate in all the disciplinary
pr oceedi ngs. He need not be vindictive or take sides, but
by wvirtue of his special and dispassionate role he will be

able to place all relevant material to enable the Comittee
to cone'to a proper and correct finding. [912 DH 913 A-H:
914 A- B]

(a) The fact that the Advocate Ceneral does not allege an
infringenent —of any legal rights of his own is of no
consequence. It may be that in a particular case the
Advocat e General mmy feel that the finding arrived at either
in favour of the advocate or against himor the punishnent
i nposed on the advocate, is not justified by the evidence on
record. Under such and simlar circunstances the Advocate
CGeneral will be conpetent, as a person-aggrieved, to bring
up the matter before the Appellate Committee so that justice
may be done..[914-G 915 A-(]

869

Sevenoaks Urban District Council,v. Twynham[1929] 2 K-B
440 Ealing Corporation v. Jones [1959] 1 Q B. 584, Madani v.
Comm ssi oner of Workmen’s Compensation, Bonbay, C A 877 of
1968 deci ded on Cctober 10, 1968.

Re. Sidebotham 14 Ch. D. 458, The Queen v. The Keepers of
the, Peace and Justices of the County of London, 25 QB.D.,
357, Re. Reed, Brown & Co. 19/'QB. 174, Rex v. London
Quarter Sessions (1951) 2 K. B. 508 and Munici pal Corporation
of the Gty of Bonbay v. Chandul at- Shamal das Patel, C A
1716 of 1967 deci ded on August 1, 1970, referred to.

(b) The fact that the Legislature provided -that the
Advocat e- General shoul d be associated with the disciplinary
proceedings fromthe very beginning of the inquiry ~brings
him under s. 37 as a person aggrieved  and hence the fact
that the Committee decided in favour of the Advocate has no
bearing on the question. [914 G H]

(c) The fact that the Advocate-CGeneral is not given notice
before rejecting a conplaint summarily does not nilitate
against the viewthat he is a person aggrieved'  because,
probably, the Legislature felt that if there was a w ongful
summary rejection of a conplaint, it could be set right by
the Bar Council of India under a. 48A by exercising its
signal powers. [916 FF]

(d) Inthis viewit is unnecessary to nmention the Advocate
General specifically a person aggrieved in a. 37. [918 Al
(2) 1Ile analogy of the Attorney-Ceneral in a Col ony
representing the Crown and being the guardian of public
interest as stated in Attorney-General of Ganbia v. Pierre
Sarr N Jie (1961) A-C 617 cannot be brought in for
interpreting s.37 of the Advocates Act, and the observations
therein nust be related to the particular |egal provisions
which were considered. But even that decision- recognised
that the words person aggrieved are very wi de and should
not be subjected to any restrictive interpretation. (912 A
B; 920 A-B, E]
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(3) The decisions in Advocate-CGeneral of Bonbay V.
Pi tambardas Gokul das, 62 |I.A 235 and Advocate-Ceneral of
Bonbay v. Phiroz Rustonji barucha, 37 B.L.R 722(P.C.) do
not deci de the question one way or the other, [917 A-D

(Per Ray, J.) : (1) The purpose and the provisions of the

Advocates Act determ ne whether the Advocate-Ceneral is a
person aggrieved within the neaning of s.37 of the Advocates
Act . Under the Act, a State Bar Council is enpowered to

constitute a Disciplinary Conmttee. Were on receipt of a
conplaint or otherwise a State Bar Council has, reason to
bel i eve that an advocate on its roll is quilty of
pr of essi onal m sconduct it shall refer the case for disposa
toits Disciplinary Commttee, and if the Comittee does not
sunmmarily reject it, a date of hearing shall be fixed. The
provi si ons rel ating to inquiries into pr of essi ona
m sconduct of an advocate, establish first that the Advocate
General entitled to a notice of the date of hearing,
secondly,  that ~no order can be made by the Disciplinary
Conmittee w thout ~giving himan opportunity, and thirdly
that he nay appear in person-or through an advocate and that
he has a right of preaudi ence. He may not choose to appear
but if he does appear, his right is based on statute; and he
does not appear as a mere friend of the court. He is heard
because he is the head of the Bar in the State and the
proceedi ngs affect 'the discipline and dignity of the Bar and
touch the professional

870

conduct of an advocate. Under Art. 165 of the  Constitution
t he Advocate Ceneral.has to ~discharge t he functions
conferred on himby the Constitution or any other law in
force. The Advocates Act concerns an advocate and it is in
the fitness of things that the Advocate General of the State
is heard as a person representing the profession which
assists the litigant public and the courts in t he
administration of justice. ‘He is usually a person of @ high
standing and experience and will pot adopt any partisan
attitude in the proceedings. The purpose of the inquiry is
not to redress the grievance of an.individual conplainant-in
fact ss. 35 and 36 do not contenplate any notice to the
conpl ai nant-but to find out whether there is-any breach of
pr of essi onal standards and conduct.

[926 C-H, 827 F-H, 928 A-(C

(a) It is not the intention of the statute that he woul d be
nerely a neutral observer before the Disciplinary Conmttee
and that he would have no duty to perform -~ He would have to
express his views, and if in a matter of sufficient gravity
a totally inadequate punishment is inposed or if the
puni shment is too severe the Advocate General would be a
person aggrieved , to have it corrected. The words person

aggrieved” will be referable to the Advocate, conplainant,
and the Advocate General or Attorney Ceneral as the case may
be. The Advocate-Ceneral and the Attorney General will be

persons aggri eved because they are interested in nmaintaining
prof essional rectitude. [929 C G

(b) Further if the proceedings were held without notice to
the Advocate General or without giving himan opportunity of

bei ng heard he would be a person aggri eved. H s
partici pation in the proceedings does not alter the
posi tion. If he has a right to be heard, he my have a

grievance as to the result of the hearing. [929 A-B]

Re. Exparte Sidebotham 14 Ch. D. 458; Exparte O ficial
Receiver, Inre. Reed Bowen, 19, Q B. D. 174, Sevenoaks
Urban British Council v. Twynhan (192-9) 2 K B. 104, Queen
v. Keepers of the Peace and Justices of +the County of
London, 25 Q, B. D. 357 and Madani v. Conm ssioner of
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Wor knmen’ s Conpensati on, Bonbay, C A 877 of 1968 decided on
Oct ober 10, 1968, referred to.

(2) In disciplinary proceedings there is no party in the
usual sense. The Advocate-Ceneral is not a party toalis’
and has no personal or pecuniary or proprietary interest in
the mtter. That is why the Act uses the words person
aggrieved’ and not party aggrieved . But he is heard, not
because he is a party, but because he represents the
interest of the profession and for the purpose of uphol ding
its purity and the preservation of correct standards and
nor 1s. From this point of viewhe will be an aggrieved
person when he finds. that the interests of the Bar, which
is a mtter of public interest, is not properly safeguarded
by the Disciplinary Comrittee. In Attorney General of
Ganbia v. Pierre Saar N Jie. (1961) A C 617 the Judicia
Conmittee construed the words person aggrieved’ as not to
be subjected to a restrictive interpretation but to include
a person who has a genui ne grievance because an order has
been nmade which prejudicially affected his interest, and
that the words would include the Attorney General of Ganbia
as representing the publicinterest. [927 E-F;, 928 CD, GH
929 GH

(3) The decisions of the Judicial Conmittee in Advocate-
General of Bombay v. Phiroz Barucha, 62 1.A 235 and of this
Court in B. Nageshwara Rao v. The Hon'ble Judges of the
Madras High Court, [1955] 1 S.C. R 1055 indicate that the
Advocat e General under the Bar Councils Act, 1926 had | ocus
standi to prefer an appeal. [925 D-E, (G
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil- Appeal . No. 2259 of 1969.
Appeal under s. 38 of the Advocate s Act, 1961 from the
order dated October 26, 1969 of the Disciplinary Comittee
of the Bar Council of India in D.C. Appeal No. 18 of 1968.

C. K. Daphtary, A. S. R Chari, J. B. Dadachanji, O C.
Mat hur, Ravinder Narain and S. Swarup, for the appellant.,

V. S. Desai and B. D. Sharmm,, for respondent No. 1.

M C. Bhandare and S. B. Wad, for Respondent No. 2.

V. A. Seyid Mihammad and S. P. Nayar, for. At t orney-
General for India.

A V. Rangam for Advocate-General for the Tani| Nadu.

M C. Setal vad, Raneshwar Nath, for Bar Council of India.
o P. Rana, for Advocate-CGeneral for the State of U P

A G Pudissery, for Advocate-Ceneral for the State of
Ker al a.

K. Bal dev Mehta, for Advocate-General for the State of

Raj ast han.
A P. S. Chauhan, A. D. Mathur and N. P. Jain, —for Bar
Counci |l U. P.

Sukumar CGhose and G S. Chatterjee, for- the Advocate
CGeneral for the State of West Bengal

P. Parmeswara Rao, for Advocate-Ceneral for the Andhra
Pradesh.

l. N. Shroff, for Advocate-General for the State of Mdhya
Pr adesh.

J. C. Medhi, Advocate-General for the State of Assam and
Naunit Lal, for the Advocate-General for the State of Assam
HI DAYATULLAH, C.J., and M TTER J. on behal f of SHELAT J.and
hinsel f delivered separate judgnents. VAIDI ALI NGAM andRAY
JJ. delivered separate dissenting opinions.

Hi dayatullah, C.J.1 agree with the judgnent delivered by nmny
brother Mtter but in view of the inportance of the question
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express nysel f separately.
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We heard this appeal on a prelimnary point raised by

the appellant that the appeal of the Advocate-Ceneral of

Maharashtra filed before the Bar Council of India was

i ncompetent as the Advocate-General did not fall within the
expression a person aggrieved’ to whomalone is given the

right of appeal under S. 37 of the Advocates Act of 1961

agai nst the orders of the Disciplinary Conmittee of the Bar
Council of the State.

The facts necessary to bring out the controversy nmay be
briefly st at ed. The ‘appellant is an advocate from
Mahar asht r a. The Bar Council of the State of Mharashtra
had cal |l ed upon him suo nmotu to show cause why he shoul d not
be held guilty of m sconduct. It appears that the appellant
was convicted before a Summary Court in London on a charge
of pilfering sone articles from departnental stores and
sentenced’ to a fine. The record of the proceedings in
London ~was~ not ~ before the Bar Council of the State and
action was taken on thebasis of a brief report of the
incident in a newspaper.  The appellant explained before the
di sciplinary conmttee of the Bar Council of the State that
he was the victimof a msunderstanding but as he had no
nmeans of defending hinself effectively, he was found guilty
and received a |ight sentence of fine. He explained how he
had fallen into this unfortunate predicanent and did not
know how to extricate hinself. The order of  the Summary
Court was not a speaking order and the proceedings were

sumary. The disciplinary commttee were ~satisfied that
there was no reason to hold himguilty of professional or
ot her m sconduct . They, therefore, ordered that t he

proceedi ngs be filed.

The Advocate-Ceneral of the State, who was sent a notice of
the proceedings, as is required by the second sub-section of
S. 35, and had appeared before the commttee, purporting to
act under s. 37 of the Act filed an appeal before /'the Bar
Council of India. It was heard by the di sciplinary
committee of the Bar Council of India. The advocate
objected that the Advocate-General had no locus standi to
file the appeal. The objection was overrul ed and the appea
was accepted. The advocate was held guility of m sconduct
and suspended for a year frompractice. The advocate now
appeals under s. 38 of the Act to this Court. Hi-s appea
rai ses questions of nerit but he contends at the  threshhol d
that the Advocate-CGeneral was not conpetent to file the
appeal under s. 37 of the Act.

The point in controversy before the disciplinary conmttee
of the Bar Council of India and now before us, is a  short
one. It is : whether the Advocate-General can be said to be
a person aggrieved” by the order of the disciplinary
comm ttee of the Bar Council of the State Having heard this

point in detail we took time to consider. | am of the
opinion that it nmust be held in favour
873

of the advocate and the order of the disciplinary committee
of the Bar Council of India, now under appeal before us,
must be: set aside on this short ground without going into
the nerits of the-case.
Section 37 of the Advocates Act 1961 reads
"37. Appeal to the Bar Council of India.
(1) Any person aggrieved by an order of the
di sciplinary conmttee of a State Bar Counci
made under section 35 may, within sixty days
of the date of the communi cation of the order
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to him prefer an appeal to the Bar Council of

I ndi a.
(2) Every such appeal shall be heard by the
di sciplinary commttee of the Bar Council of
I ndi a which may pass such order thereon as it
deens fit."
The expression a person aggrieved is not new, nor has it
occurred for the first time in the Advocates Act. In fact
it occurs in several Indian Acts and in British Statutes for
nore than a hundred years. In the latter a right of appea

to a person aggrieved is conferred in diverse contexts.
It occurs in the Al e House Act, the Bankruptcy Acts,
Copyri ght Act, Hi ghway Act, Licensing Acts, MIlk and Dairies
(Amendnent) Act , Rating. and Valuation Act , Sunmary
Jurisdiction Act, Union Conmmittee Act, Local Acts, in
certiorari proceedi ngs and the Defence of Real m Regul ations
to mention only afew ~The list of Indian Acts is equally
| ong.

As a resul't of the frequent use of this rather vague phrase,
which ©practice, ~as Lord Parker pointed out in Dealing
Corporation v. Jones(1l), has not been avoided, in spite of
the confusion it causes, selections fromthe observations of
judges expoundi ng the phrase in the context of these wvaried

statutes were cited before us for our. acceptance. The
observati ons often conflict since they were nade in
di fferent contexts and invol ved the special standing of the
party claimng the right of appeal. ~Yet these definitions

are not entirely w thout value for they disclose a certain
unanimty on the, essential features of this phrase, even in
the diversity of the contexts: ~The font and origin of the
di scussion is the well-known definition of the phrase by
James L.J. in In Re Sidehotham Ex. j. Sidebotham(2). It was
observed that the words person aggrieved in s. 71 of the
Bankruptcy Act of 1869 meant

" not really a person who is disappointed of

a benefit which he mght have received, if

sone order had been

(1) L. R [1959] 1 Q B. D 384.

(2) (1880) 14 Ch. D. 458 C. A
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made. A person aggrieved, must be a man who

had suffered a | egal grievance, a nman agai nst

whom a deci si on has been pronounced which had

wrongful |y deprived him of sonething or

wongfully refused hi msonething or wongfully

affected his title to sonmething.”
The inportant words in this definition are a benefit which
he m ght have received and a |l egal grievance ‘against  the
deci sion which wongfully deprives himof sonething  or
affects his title to sonething
The definition was held in |later cases to be not exhaustive
and several other features of the phrase were pointed out.
Thus under the Bankruptcy Acts, where the Board of Trade
summoned to support the validity of the appointnment of a
trust ee, went before the judge, and failed, it was
considered a person aggrieved’ on the principle that a
person who is brought before the Court to :subnmit to its
deci sion, but not a person who is heard in a dispute between
others must be treated as a person aggrieved (see In Re
Lanb Ex., p. Board of Trade(1l) per Lord Esher). Here again
the words to notice are brought before the-court to submt
to its decision that, is to say, a person who is in the
nature of a party as contra-distinguished froma person who
is next described as a person who is heard in a dispute
between others. To distinguish between these two positions




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 56

Ist may refer to a few nore decisions. InIn Re Kitson
Ex. p. Sugden (Thomas) & Sons Ltd.(2), it was further
expl ai ned that.
"the nmere fact that an order is wongly made
does not of itself give a grievance to a
person not otherw se aggrieved."”
(per Phillimore J.)
It was added that a person deprived of the fruits of
[itigation which he had instituted in the hope for them is
a person aggrieved'. Simlarly, a creditor who did not
wi sh an adj udi cati on order, to be nade was held not-to be a
person aggrieved-See In Re Brown Ex. p. Debtor v. Oficia
Recei ver(3). The utnost that this series of cases goes is to
be found in the observations of James L.J. in Ellis Ex. p.
Ellis(4) that even a person not bound by the order of
adj udi cation nmust be treated as a person aggrieved if the
order enbarrasses him In a later case (In Re Wods Ex. P
Ditton) (5) Cotton L.J. held that even so the person nmust be
aggri eved by the very order and not by any of the consequen-
ces that ensue. This was clarified in R v. London County
Keepers of the Peace and Justices(6), by Lord Coleridge C. J.
whil e
(1) [21894] 2 Q B. D. 805 at 812.
(3) [21943] Ch. D. D 177.
(5) [1879] 40 L. T. 297 C. A 79.
(2) [1911] 2 K B. 100 at 112-114.
(4) [1876] 2 Ch. D, 707.
(6) [1890] 20 Q B. 'D. 357 at 361.
875
dealing with the H ghway Act, denying the right of appeal in
t hese words
"I's a person who cannot succeed in getting a
convi ction agai nst anot her a person
aggrieved ? He may be annoyed at finding that
what he thought was a breach of the law is
not a breach of law, but is he aggrieved
because sonme one i's held not to have done
wong ? It is difficult to see ‘that the
section neant anything of the ~kind. The
section does not give an-appeal to anybody but
a person who is by the direct act of the M-
gistrate aggrieved-that is —who has had
sonet hing done or determ ned against _him by
the Magistrate."
These observations again show that the person nmust hinself
suffer a grievance, or nust be aggrieved by the very order
because it affects him
Two cases which may usefully be seen in the sane context may
next be nmentioned. 1In Jennings v. Kelly(1l) inrelation to
the Government of Ireland Act 1920, Lord Wight did say that
if a person was treated in certiorari proceedings as a
conpetent party and notice was served on him as being a
proper party he would be a person aggrieved.’ The point to
bear in mnd is that the person nmust be treated as a party.
However the force of the observation was considerably
weakened because the party there was ordered to pay costs
and the right of appeal was held to be available on that
[imted ground. Further qualification is to be found in 1In
Re Riviere (1884) 26 Ch. D. 48 where Lord Sel borne observed
pro ratione voluntas; the applicant must not
cone nerely saying | do not like this thing
to be done, it nust be shown that it tends to
his injury or to his damage, in the Ilega
sense of the word."
The | ocus standi of the person aggrieved nmust be found from
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his position in the first proceeding and his grievance nust
arise fromthat standing taken with the effect of the order
on him

These cases are of course far renoved fromthe one before ne
and as Branwell L.J. observed in Robinson v. Currey(2) the
expression is nowhere defined and, therefore, nust be
construed by reference to the context of the enactnent in
which it appears and all the circunstances. He pointed out
that the words are ordinarily English words, which are to
have t he ordi nary neani ng put upon them,

(1) [174] A C 206.

(2) [1881] 7 Q B. D. 465, 470. C A
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From these cases it is apparent that may person who feels
di sappointed with the result of the case is not a Person
aggri eved. He must be di sappointed of a benefit which he
woul d have received if the order had gone the other way.
The, - order, nust cause hima legal grievance by wongfully

depriving him of ~sonething. It is no, doubt a Ilega
grievance —and not a grievance about nmaterial matters but
his, |legal grievance nust be a tendency to injure That the

order is wong or that it acquits sone one who he thinks
ought to be convicted does not by itself give rise to a
| egal grievance. These principles are gathered from the
cases cited and do not, as | shall show later, do violence
to the context in which the phrase occurs in,the Advocates
Act. Although | amaware that in Seven Oaks Urban District
Council v. Twynham(1) Lord Hewart C.J. wuttered words of
caution, again enphasised by Lord Parker C.J.. in Ealing
Corporation v. Jones(2), in applying too readily the
definitions given in relationto other statutes but | do not
think I am goi ng beyond what Lord Hewart C.J. said and what
Lord Parker C.J. did in the case. Lord Parker observed
"“.... As Lord Hewart C.J. pointed out in Seven
OGaks Urban District Council v. Twynam : But
as has been said again and again there is
often little utility in seeking to interpret
particular expressions in one statute by
reference to decisions given wupon sinilar
expressions in different statutes which have
been enacted alio intuitu. The problem wth
which we are concerned is not, what is the
nmeani ng of the expression aggrieved in any
one of a dozen other statutes, but what is its
neaning in this part of +this statute ?
Accordingly, | only look at the cases to which
we have been referred to see if there are
general -principles which can be extracted
which will guide the court in approaching the
guestion as to what the wor ds person
aggrieved’ nean in any particular statute.”
If | may say respectfully |I fully endorse this approach. I
am now in a position to exam ne the Advocates’ Act but
before so | nmust refer to a case near in point to this case
than any consi dered before.
The case is reported in Attorney GCeneral of Gnbia v.
Pierrie Saar Njie(3). A legal practitioner was held guilty
of professional m sconduct but was acquitted on appeal and
an appeal was taken to the Judicial Conmittee against the
deci sion of the West African Court of Appeal. This involved
consi deration of
(1) [1929] 2 K. B. 440, 443.
(3) [1961] A C 617.
(2) L. R [1959] 1 Q B. D 384.
877
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whet her the Attorney General could be said to be a person
aggrieved’. The facts need to be stated a little fully as
both sides rely upon the observations of Lord Denning and
they need to be explained carefully.
A barrister (a nenber of the English Bar) and also a Soli -
citor (the two professions appear to be wunited in the
Ganbia) practising in the Supreme Court of the Ganbia was
charged with professional msconduct and an order was nmade,
Sept enber 22, 1958, by the Deputy Judge (Abbot J.) striking
off his name fromthe roll of that Court, and directing that
the matter be reported to the Masters of the Bench of his
I nn. On June 5, 1959 the West African Court of Appea
(Bairam an, Ag.P, Hurley Ag. J.A and Anes Ag. J.A ) set
aside the order on the ground that the Deputy Judge had no
jurisdiction. The Attorney CGeneral of the Ganmbia thereupon
sought |leave to appeal to Her Majesty in Council but this
was refused. Then a petition was nmade for. special |eave.
Speci al~ leave was granted subject to the prelimnary
obj ection by the respondent that no appeal lay at the inst-
ance of the Attorney General .. The prelimnary objection was
rej ected.
Section 31 of the West African (Appeal to Privy Council)
Order in Council 1949 under which special |eave was asked
reads :
,Nothing~ in this order contained shall be
deened /' to interfere with the right of His
Maj esty upon the hunbl e petition of any person
aggriieved by any judgnent of the court, to
admit « his appeal therefromupon 'such con-
ditions as Hs Majesty in Council shall think
fit to inpose.
In the Ganbia disciplinary jurisdiction over
barristers and solicitors is enbodied in Rules
of the Supreme Court 1928. Under those ' rules
the Supreme Court’ Judge (and there is only
one) admts and enroll barristers and
solicitors of the Court, and Schedule /|, Order
9, r. 7 says that :-
"The Judge shall have power, for ~ reasonable
cause, to suspend any barrister or solicitor
frompractising within the jurisdiction of the
court for any specified period, or order  his
name to be struck off the roll of court.™
Then there is the West African Court of Appeal and it hears
appeals from the Supreme Court’ in civil- and crimna
matters. |In an earlier case in which a certain M. Mcaul ey
was struck off the roll of the Suprenme Court of Sierra Leone
and M. Mccaul ey sought to appeal to. the Full Court of West
Africa it was ruled
878
by the Full Court that the decision of the Chief Justice was
not a decision of the Suprene Court’ and was, therefore,
not appealable and that the only renedy was to obtain
special |eave to appeal to the Privy Council (see W E. A
Mccaul ey’ v. Judges of the Suprene Court of Sierra Leone and
Anr.(1). The legislature’ then added s. 14 which provided:
"An appeal shall lie to the Court of Appea
from any order of the judge suspending a
barrister or solicitor of the Supreme Court
from practice or striking his nane off the
roll, and for the purposes.- of any such
appeal any such order shalt be deened to be an
order of the Supreme Court."
The words of the section show that the | egislature did not
regard a decision in disciplinary matters as a judgnment of a
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court but only deenmed it to be so.

The Full Court on the appeal of N Jie fromthe order of the
Deputy Judge held that a Deputy Judge could not deal wth
any matter which was not a proceeding in the court in the
exercise of judicial power. The Judicial Commttee held
that this was exercise, of judicial power. Then the
prelimnary objection was considered. The objection was
that the Attorney General had no |ocus standi not being a
person aggrieved. This was overruled by the Judicia
Commi ttee.

Lord Denning referred to the definition of James L.J. in 1In
Re Sidebotham Ex. p. Sidebotham (2) and said that if the
definition were to be regarded as exhaustive and were held
appl i cabl e, an aggrieved person’ would be only a person who
was a party to alis, a controversy inter partes and had a
deci si on given agai nst him  The Attorney General would not
conme within this restricted definition as there was no suit
between two parties  when disciplinary proceedings were
started ex nero nmotu by the court or at the instance of the
Attorney " General or sonme one against a |legal practitioner
But the definition of Janes L.J. was not exhaustive and the
wor ds person aggri eved, were of w de inmport and should not
be subjected to a restricted interpretation. They included
not a busy body ‘but certainly one who had a genuine
gri evance because an order had been made which prejudicially
affected his interests. Posing the question did the
Attorney Ceneral have a sufficient interest’, the Judicia
Commi ttee answered he had. The Attorney CGeneral in a Col ony
represented the Crown as the guardian of public interest and
it was his duty to bring before the Judge a case of
m sconduct to warrant action.. Then Lord Denni ng proceeded
to distinguish two kind-, of cases to determine if the
Attorney General would be a person aggriev-

(1) L. R [1928) A C 344.

(2) [1880] 40 Ch. D. 458 (C.A)
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ed.” The first was a case where the judge acquitted the
practitioner. In such a case no appeal was open to the

Attorney General under the Supreme Court Ordinance, and Lord
Denning added "He has done his duty and is not aggrieved'
In other words, he did not cone within the words of the 3 1

st section of the Order in Council. The Attorney GCenera
could not, therefore, ask for special |eave as a person
aggrieved’ . But the case was different if the judge found

the practitioner guilty and a Court of Appeal reversed the
decision on a ground which went to the root ~of the
jurisdiction of the judge or was otherwi se a point in which
the public interest was involved. 1In that case the Attorney
General was a person aggrieved’

The observations of Lord Denning clearly neant that the
Attorney GCeneral could not pose as a person aggrieved to
seek to bring a sinple case of acquittal for reversal by the
Judicial Committee under the 31st section of the Oder in

Counci | for he could not be regarded as a person
aggrieved’ . The remark was nade perhaps to repel an
argunent that every case of acquittal would nmake the
Attorney General an aggrieved person’. Lord, Denning said

that this was not the true position. The Attorney GCenera
could only nove the judge and there his duty ended. The |aw
gave himno express right of appeal and he could not claim
to be a person aggrieved’. He could only invoke the 3 1 st
section if he could make out his grievance and it was found
to be as a person representing the Crown and the guardi an of
public interest seeking to get reversed a decision which
struck at the root of the jurisdiction of the disciplinary
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judge, by denying that the Deputy Judge was exercising
judicial power under s. 7 of the Suprene Court O dinance.
The Crown was aggrieved by this decision and the, Attorney
General representing the Crown was an-aggri eved person
The schene of the | aw under which the disciplinary action
was taken and the appeal to the Privy Council was brought
gave the true connotation of the expression person
aggrieved’ . In those cases in which no question of public
interest was involved the Attorney General even if he had
noved the judge and got an adverse decision could not be
regarded as aggrieved but in a case in which, apart fromthe
nerits of the case against the practitioner, some grave I
guestion of public inportance was involved, the Attorney
CGeneral representing the Crown could be regarded as. a
person aggri eved’
It was presumably after reading this case and understandi ng
it as | have done, that the - Advocate-Ceneral set about
maki ng
880
out a question of public inportance. He did not seemonly to
get the decision overturned on facts. This is what he said
"The appellant has filed this appeal as the
Advocate Ceneral of Mharashtra. Under the
Advocat es Act, 1961, (as under the Indian Bar
Councils~ Act, 1926), the Advocate Genera
represents the public “interest in every
disciplinary inquiry. ~Under sec. 35 of the
Advocates Act, 1961, the Advocate CGeneral is
entitled to notice in respect of every
disciplinary inquiry, is entitled to have an
opportunity of being heard before the
di sciplinary conmttee passes any order. This
appeal raises very inportant questions of
principle as regards the effect of a
convi ction of an Indian Advocate of an offence
recognised by all civilised countries as an
of fence i nvol vi ng( nor al turpi tude. The
guestion rai sed al so rel ated to the
requi renents of natural justice in-a crimna
court, and the effect of the judgnents of the
Supreme Court on the subject. It raises the
further question whether an Indian Advocate
convi cted of an offence involving nor al
turpitude by a Court outside India is imune
fromdisciplinary action because a mnor dif-
ferences of procedure in such countries where
such trial has been held, in conplete accord
with principles of natural justice. The
profession of an advocate is an. . honourable
prof ession and the disciplinary provisions of
the Advocates Act are designed to secure that
per guilty of offences i nvol vi ng nor al
turpitude are subj ect to appropriate
di sciplinary action."
It is obvious that the Advocate-General has attenpted to use
the observations of Lord Denning in the Ganbia case and
wi shes to plead that he enjoys a special position in the Bar
and under the Advocates Act and therefore is entitled to
appeal as a ' person aggrieved’'. This was the line adopted
by M. M C Setalvad, counsel for the Bar Council of India
On the other band, M. V. S. Desai appearing for the
Advocate GCeneral argued that the Advocate-General having
notice of disciplinary proceedings, in any event, nust be
treated as a person aggrieved’ within ss. 35 and 38 of the
Advocates Act. I shall consider the narrow question
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presented by M. Setalvad latter. | shall first take up for
consideration the larger question and the nore general -
,application of the expression person aggrieved. -,

In support of his contention M. V. S Desai cited three
cases fromthis Court, one fromthe Judicial Conmmittee and
one from the Bonmbay Hi gh Court. They all relate to
di sciplinary proceedings and | nay begin by considering
t hem
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The case of the privy Council reported in Advocate GCenera
of Bombay & Ors. v. Phiroz Rustanji Bharucha(l) was next
cited. It was an application for special I|eave by the
Advocate GCeneral of Bonbay in a proceeding relating to
prof essi onal nisconduct of an advocate. The standing of the
Advocate Ceneral was questioned. The report in the Bonbay
Law Reporter Series(2) reproduces nore fully the argunents
than. the official report and we were referred to the

argunents. The~ point was not debated and there does not
appear 'to be a pronouncenent on this point either during the
course of argunent or in the judgnent since special |eave

was refused on another ground. ~ M. Desai says that if the
Judicial Committee had found substance in this objection
they would have ruled out the Advocate GCeneral on this
ground al one. There is no reason to think that the
objection was considered at all. | 'cannot derive any
assistance fromthis ruling because the prerogative of the
Crowmn to grant special |eave as of grace in any case was
always there irrespective of the standing of the Advocate
CGeneral. The Privy Council often granted special |eave and
even heard appeals on certificates wongly  granted. (See
Sevak Jeranchod Bhogilal v. Dakore Tenple Comittee(2) and
the cases collected in Hal sbury Laws of England (3rd Edn.)
Vol . 9 p. 380 paragraph 886 note (h). This prerogative the
Judicial Committee has exercised on behalf of the  Crown
particularly in cases of general interest see ibid p. 379 s.
885 note (s). The provisions of the forner s. 112 of the
Code of Civil Procedure show the extent of the prerogative.
Therefore. because the Privy Council refused special /'|eave
on one ground rather than another cannot inport a rejection
of the objection as to the standi ng of the Advocate General.
Next we have an unreported decision of a Division Bench of
this Court reported in B. M Madani v. Conm ssioner of Wbrk-
nmen’s, Conpensation. Bonbay(3). |In that case the ~annea
was taken by the Comm ssioner for enhancenent of penalties
agai nst the delinquent advocate and the penalty was in~ fact
i ncreased. This Court held that he was entitled to do so
as a -person aggrieved. The Particular msconduct was
conmitted in relation to a claimant before the Conm ssi oner
The Advocate had pocketed the travelling all owance granted
by the Conmissioner to the widow of a deceased workman.
There may be sone doubt whether the Commissioner was a
person aggrieved” by the Denalty inmposed in the first
instance but | do not pursue this matter. The case can be
justified on the dictumin sone cases that a party which
noves the court or a Person brought before the court to  be
bound by its order May be a person aggrieved., See for
exanpl e the case of the Oficial Receiver in Re Payne Ex p
Castl e Mail Packets

(1) 37 Bom L. R 722 (PC (2) A 1. R 1915 P. C
155.

(3) C A 877 of 1968 decided on Cctober 10, 1968.
69Sup. Cl (P) 71-12
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Co.(1), and In Re Lanmb Ex. p. Board of Trade already
considered by ne. Madani’s case does not help to resolve
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the dispute centering round the Advocat e- Gener al
The next case is reported in Bhataraju Nageshwara Rao V.
The Hon’' bl e Judges of the Madras Hi gh Court and others(2).
That case arose under the Bar Councils Act, 1926 when the
Judges exercised disciplinary power. 1In the case before the
Supreme Court the Judges of the Madras Hi gh Court were shown
as respondents. This Court observed at page 1064 as foll ows
"Before parting with this appeal we desire to
say that it appears to us that it was wholly
wong and inappropriate for the appellant to
have nade the Honourabl e Judges of the Madras
Hi gh Court respondents to this appeal. It
appears that in some cases involving contenpt
of Court the Honourabl e Judges have been nmde
parties. It is not necessary for wus to
express any opinion on this occasion as to the
propriety of that-procedure in contenpt cases
but we are clearly of the opinion that in an
appeal” arising out of a proceeding under the
Bar~ Councils ~Act the appropriate parties
shoul d be ~ the ~advocate concer ned, t he
conpl ainant, if any, the Bar Council or the
secretary thereof and the Advocate General of
the State concerned to whom notice have to be
i ssued under section 12(3) of the Indian Bar
Council's Act."
This does not advance the case of the Advocate GCeneral of
Mahar ashtra any further.
The [ ast case of this Court is Minicipal Corporation of the
Cty of Bonmbay v. Chandul al Shanal das Patel and Ors.(8). In
land acquisition cases started for the benefit of the
Muni ci pal Corporation certain notifications issued under the
Land Acquisition Act were set aside by the H gh Court, and
the Munici pal Corporation sought to appeal. It was held not
to be a person grieved’. This case, evenif I were to-
accept it as correctly decided, does not assist 'us in
relation to our Act passed with a different intent and
purpose and using the words in another context.
The last <case is fromBonbay but it did not discuss the
poi nt and cannot be held to have | aid down a precedent. It
is useless to refer to it.
I now proceed to examine the | arger question whether by rea-
son of the provisions of the Advocates Act the Advocate
CGeneral of the State enjoys such position that ~he nust
necessarily be treat-
(1) [1886] 18 Q B. D. 154 C. A
(2) [1955] 1 S. C R 1055.
(3) C A No. 1716 of 1967 deci ded on August 1, 1970.
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ed as a person aggrieved entitling himto file an appeal . For
this purpose we have to exanine critically the provisions of
the Act to discover if the claimcan be entertained.
The Advocates Act was passed to amend and consolidate the
law relating to legal practitioners and to provide for the
constitution of bar Councils and an Al India Bar. It
replaced the wearlier Acts governing the |legal profession
particularly the Indian Bar Councils Act 1926. Prior to the
passi ng of the Advocates Act, the enrollnment and discipline
of legal practitioners was in the hands of the courts and in
the case of the advocates the H gh Court entertained and
determ ned cases of msconduct against them Now this
jurisdiction is conpletely transferred to the Bar Councils
of the States and the Bar Council of India. In the Bar
Councils of the States (except Delhi) the Advocate-Cenera
of the State is an ex officio nenber. In Delhi the
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Addi ti onal Solicitor-General takes the place of the
Advocat e- General . O her nenmbers are elected. In the Bar
Council of India, the Attorney-Ceneral and the Solicitor-
CGeneral are ex officio nenbers and the other nenbers are
el ected one each by the State Bar Councils. 1In the Union
Territory of Delhi the Additional Solicitor-Ceneral is ex
officio menber. The functions of the Advocate-General are
not different fromthose of the other menbers in so far as
the affairs of the Bar Council are concerned. The only
matters where the Advocate-Ceneral, the Attorney-General and
the Solicitor-General and the Additional Solicitor-Cenera
are mentioned are these. The Act gives a right of pre-

aui dence over other advocates to the Attorney-General, the
Solicitor-Ceneral, the Additional Solicitor-General and the
Advocat e- Gener al . The right of pre-audience gives them a

standing for hearing of cases but does not confer on them
any other rights. ~ The magnil oquent phrases such as Leader
of the Bar, Keeper of the Conscience of the Bar have no
nmeani ng neither now, nor before under the Bar Councils Act
of 1926.. They are just honorific titles given by courtesy
but are —not grounded on law. Indeed the Keepers of the
Conscience of the Bar are the Bar Councils and the Leader
of the Bar my be soneone who nmay even have refused to
accept Advocat e- Gener al shi p.

The functions of the Bar Councils of the States and the Bar
Council of India throw sone |ight on the renaining functions
of the Advocate-CGeneral and nay first be seen. Section 6 of
the Act |ays down the functions of the State Bar Council and
s. 7 those of the Bar Council of I1ndia. Apart from certain
adm nistrative functions. whichthese councils, which, are
bodi es corporate, perform their functions in relation to
the Bar are sonmewhat different. Both have their own rolls
and they prepare and
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maintain the rolls. The State Bar Council entertains and
det erm nes cases of m sconduct of advocates oil its roil and
safeguards the rights, privileges and interests of advocates
on its roll. The Bar council of India lays ‘down the

st andar ds of professional conduct and eti quette of ,
advocates, the procedure to be followed by its disciplinary
conmittee and the disciplinary commttee of each of the
State Bar Councils. The Bar Council —of India al so
safeguards the rights and privileges and interests of
advocat es and exerci ses general supervision and control over

State Bar Councils. It also deals with and di sposes of any
matter arising under the Advocates Act which may be referred
to it by a State Bar Council. There are other ~functions

which relate to the education etc. of those who wish to join
the Il egal profession. The Bar Council of India maintains a
common roll of advocates. The Bar Councils also decide in
relation to their rolls all questions of seniority. The
State Bar Councils and the Bar Council of India constitute
one or nore disciplinary commttees and under Chapter V
guestions of the conduct of advocates on their respective
rolls are referred to them The disciplinary commttee  of
the Bar Council of India exercises superior powers inasmnuch
as it hears appeals fromthe orders of the disciplinary
commttees of the State Bar Councils and may even of its own
nmotion withdraw for inquiry before itself for disposal, any
proceeding for disciplinary action against an advocate
pending before the disciplinary commttee of any State Bar
Counci | .

The disciplinary proceedi ngs commence both before the State
Bar Council and the Bar Council of India on a conplaint or
ot herwi se made respectively to the State Bar Council or the
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Bar Council of India. The Bar Councils in either case refer
them for di sposal to their respective di sciplinary
conmittees. The disciplinary comrittee in each case can
reject the conplaint summarily, but if it proceeds to hear
the matter further it causes a notice thereof to be sent to
the advocate concerned and to the Advocate-Ceneral of the
State or the Attorney-GCeneral of India, as the case may be.
The disciplinary commttee after giving the advocate
concerned and the Advocate-General or the, Attorney General
as the case may be, an opportunity to be heard" nakes an
or der either dismssing the conplaint or wher e t he
proceedings are found to be not fit for consideration and
are started at the instance of the Bar Council, ordering
that they may be filed. The committee may, if the advocate
is found guilty, reprimand him or suspend himfrom practice
for such period as it -deems fit, or my renove him
altogether fromthe roll of advocates. The Advocate-Cenera
or the Attorney-CGeneral, as the case may be, need not appear
personal |y but” may appear through an advocate.
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Fromt he decision of the disciplinary commttee of the State
Bar Council an appeal lies to the bar Council of India
which is heard by the disciplinary commttee of the Bar
Council of India which may pass such orders thereon as it
deens fit. Fromthe decision or the disciplinary commttee
of the Bar Council of India an appeal lies to this Court.

The appeals can be taken by a person aggri eved’ by the
order of the disciplinary conmttee of tile State Bar
Council or the Bar Council of India, as the case may be. It
is in this context that we have to determ ne whether the
Advocat e- General can be regarded as a person aggrieved’

In view of the common roll naintai ned by the, Bar Council of
India it appears to ne that if anybody represents the Bar it
would be the Bar Council of India and in the case ' of the
States, the Bar Council of the, State.” The Advocate- Cenera
has no right to speak on behalf,, of the body of the
advocates as if he represented themand their interests.
Neither is this privilege expressly conferred on “him nor
can it be inplied fromany of the provisions off the Act.
The question, therefore, arises : in what capacity does the
Advocat e- General appear before a disciplinary committee 2
It is obvious that he is not a prosecutor on behalf of ~the
Bar Council because if he was one, his presence would be
nore necessary at the stage at which the disciplinary
commttee considers in limni to decide whether the matter
shoul d be proceeded with at all. The next question-is : why
is he sunmmoned at all ? In my opinion, the Advocate-GCenera
is not noticed and brought before the court because he is a
pr osecut or or is to be bound by the order of the
di sciplinary conmttee. He represents no interest there and
is heard merely because he is the chief counsel of ‘the State
and therefore his assistance at the hearing is useful. The
fact that he need not appear by hinself and may  appear
through an advocate renders his position a little weaker in

the matter of his grievance If he is to be treated as_ a perso

n aggrieved’ he nust argue the case hinself. The

fact that he appears through a counsel shows that the
intention is merely to have the opinion of a person who is
neither siding with the conplainant nor with the advocate
and who will thus have unbiased and inpartial approach to
the case. The Advocate-Ceneral is generally a |awer of
sonme standing having nade a mark in the profession and his
contribution to the deliberations of the di sciplinary
conmittee is wel conme because thus the disciplinary commttee
is helped to reach a proper concl usion.
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If he is not a person sunmmopned to be bound by the order but
a person who is heard in a dispute between others nerely to
be of assistance in reaching the right conclusion he can
hardly have a grievance. The Advocate-Ceneral nust after he
has done his duty |eave the matter to the conplainant and

the advocate or the
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Bar Council to take the matter further if they choose. In
no event the Advocate-General is in the nature of a party
havi ng i ndependent rights which he can claimare injured by
the decision. The decision does not deny himanything nor
does it ask. himto do anything. It is thus that Lord
Denning says that in these disciplinary proceedings the
Attorney-General is not’ a party as in a lis and after the

decision, his duty ends. Lord Denning points this out
clearly by saying that the Attorney-Ceneral in that case
could not have been aggrieved by the order of the Deputy
Judge /i f he had acquitted the delinquent advocate in that

case The Attorney-General’s . interest was found by Lord
Denning 'in~ relation to the Crown and the Col ony and that

too for the special reasonthat appeal court had denied that
the Deputy Judge possessed jurisdiction to hear the case.
In our country the Advocate-General does not represent the
Executi ve or the Legislature or the Judi ci ary in.
di sciplinary proceedi ngs before the disciplinary comittee.
H's function is advisory and nore akinto an amicus curiae
He is not to take sides except in so far his arguments |end
weight to the case of the one side or that of the other

Beyond that he is not interested in the dispute either in
his personal capacity or in-his capacity as an  Advocate-

Gener al . He does not represent the Governnent in these
pr oceedi ngs. If the Governnent was interested the notice
woul d have gone to it. In other statutes, where the Centra
Governnment is vitally interested, as for exanple, ' in the

Chartered Accountants Act, the notice does not go to the
Advocat e- General but to Governnment and the gover nment
appears through the Advocate-General. The Advocate-Cenera
under the Act finishes his duty when the hearing is over and
he cannot be considered to be a party interested or a
n aggrieved’. | do not find anything in the Act which

i ndicates that the Advocate-General is to be treated as a
person aggrieved by a decision whether in favour of the
advocate or against him |Indeed it would have been the
easiest thing to give a right of appeal to the ~Advocate-
General eo nom ne without including himin the -conpendious
phrase a person aggrieved . |If he is not noticed, the
order would be held to deny himsonething which the I|aw
entitled him to. That is quite different. The | arger
proposition contended for by M. Desai is therefore / not
acceptable to ne.

This brings ne to the narrow ground on which M. - Setal vad
very properly rested the case of the Bar Council of | |ndia.
That narrow ground is that in this case there were severa
Poi nts of general public interest which needed to be sol ved
and therefore, if the decision of the disciplinary commttee

of the State Bar Council was wong, the Advocate-General in
the public interest could take the matter further. | do not
think that | can subscribe to this approach either in this
case. The Advocate-CGeneral presented his views that a
convi ction in Engl and showed noral turpitude
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in the advocate. | do not think that this inference
necessarily follows. The advocate explained that he was
held gquilty in a summary court and received a small fine

because he was not in a position to prove his innocence

per so
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before the Magistrate

Now in disciplinary proceedings the advocate was not
estopped from questioning the charge that be was guilty of
corrupt practice. In a civil proceeding the decision of a
crimnal court is not res judicata. To give an exanple, if
a person is involved in a traffic offence in which some one
is injured he may in the crimnal court receive a |Iight
sentence but if he is sued ina civil court for heavy
danages he pan plead. and prove that he was not negligent or
that accident was due to the contributory negligence of the
def endant . The decision of the crimnal court wuld not
preclude himfromraising this issue before the civil court.
The advocate here explained that he was held guilty before
the Magistrate in the circunstances in which he was placed.

The. fact of his conviction, as well as his full statenent
beari ng on his conduct were before the di sci plinary
commttee of the State Bar Council. They had to choose

between the two, that is to say, the result of a summary
trial Wthout going into nerits and proof of the m sconduct.
Havi ng exam ned ~the advocate and seen the record, the
disciplinary comrittee of the State Bar Council chose to
accept the plea of the advocate and held that he was not
guilty. They were also satisfied that t he sumary
proceedings in the crimnal trial in_ England offended
against the principles of natural justice. They were
entitled to this view on which nuch can be said on both
si des. If the Advocate-Ceneral’s viewof the case was not
accepted by the disciplinary commttee he could not have any
gri evance. He coul'd not nake this into his own cause or a
cause on behalf of persons he did not represent. He had
done his duty and the matter should have rested there. For
this reason | amof the viewin this case the Advocate-
CGeneral was not a person aggrieved, within the neaning of
s. 37 of the Advocates Act even on-the narrow ground and the
appeal filed by himbefore the disciplinary conmttee of the
Bar Council of India was inconpetent.

The conclusion which | have reached does not nean’/ that |
have gone into the nerits of the advocate’'s plea. “Nor/ does
it indicate that 1, sitting as a judge. would have accented
the plea of the advocate, if | were to decide the ease on
facts. That is a matter quite beside the point. 1 refer to
the plea because it was rai sed and was accepted by his peers
on the' disciplinary conmttee.

I would. therefore, allow the appeal and set aside the order
of the disciplinary committee of the Bar Council of India.
888

Mtter,J. On the basis of a news itemin the Tines of India
of August 27, 1966 the Bar Council of WMaharashtra in
exercise of its powers under S. 35 of the Advocates / Act,
1961 issued a notice to the appellant to face an inquiry
into his conduct by its disciplinary commttee. The said
conmittee exonerated the appellant of the charge Ilevelled
against him and held that he was not guilty of any
m sconduct, professional or otherw se. Relying on. the
provisions of S. 37 of the said Act the Advocate-General  of
Maharashtra who had appeared before the said comittee
preferred an appeal to the Bar Council of India. The
Di sciplinary Commttee of the Bar Council of India disagreed
with the finding of the disciplinary committee of the Bar

Council of Maharashtra observing that the conduct of the
appel l ant which was investigated into before the State Bar
Council was quite undeserving of an advocate and directed

hi s suspension frompractice, for a period of one year. The
appel lant has come tip in appeal to this Court, and has
urged a prelimnary point that the appeal by the Advocate-
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General to the Bar Council of India was inconpetent and the
finding and order of the disciplinary conmttee of the said
body ought to be set aside on that ground al one without our
going into the facts of the case.
Notice of this hearing was given to the Advocates-GCenera
and the Bar Councils of all the States as al so the Attorney-
General of India and we have had the benefit of argunents
advanced before us not only on of the Advocate-Ceneral for
the State of Maharashtra but also’ on behalf of the Bar
Council of India, the Attorney-General of India and sone of
the Advocates-General of the States.
The det erm nati on of this question depends on the
i nterpretation of S. 37 of the Advocates Act, 1961
(hereinafter referred to as the Act’)
"(1) Any person. aggrieved by an order of the
di sciplinary conmittee of. a State Bar Counci
made - under section 35 may, within sixty days
of "the date of the communication of, the order
to him prefer an appeal to the Bar Council of
I ndi a.
(2) Every such appeal shall be heard-by the
di sciplinary conmttee of the. Bar Council of
I ndi a which may pass such order thereon, as it

deens fit."
To put the matter /in a nut-shell the questionis, "Is the
Advocat e- Gener al off a State who appears bef ore t he
disciplinary comrittee of a State Bar Council in pursuance

of a notice given' to himunder s. 35(2) of the Act a
person aggrieved’ within the meaning of the words used in s.
37 ?".
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To decide this question we have to | ook into the Act to find
out the role of the Advocate-Ceneral of a State in

proceedi ngs of this kind. The object of the Act is to anmend
and consolidate the law rel ating to | egal practitioners and
to provide for the constitution of Bar Councils and an All-
India Bar. Al the States and the Union territories are to
be under the jurisdiction of nanmed State Bar Councils and

there is also to be a Bar Council of India for the
territories to which the Act is extended. General ly
speaking a State Bar Council is to consist of a -nunmber of

menbers including the Advocate-CGeneral of the State ex
officio, while the Attorney-General of India ex officio is
to be a nmenber of the Bar Council of India. The other
menbers of the Bar Councils are to be elected in terns of
the Act. Under s. 6 the functions of a State Bar - Counci
are to be inter alia

(a) to admt persons as advocates on. its

roll;

(b) to prepare and maintain such roll;

(c) to entertain and deternine ‘cases of

nm sconduct agai nst advocates on its raill

S. 7 lays down the functions of the Bar

Council of India which are to be inter alia:

(a) to prepare and maintain a comon rol |l of

advocat es:

(b) to lay down standards of professiona

conduct and etiquette for’ advocates; and

(c) to lay down the procedure to be foll owed

by its di sciplinary comittee and the
disciplinary committee of each State Bar
Counci | .

Under s. 9 a Bar Council has to constitute one or nore

di sciplinary conmittees each of which is to consist of three perso

ns of whom two are to be persons elected by the
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Council fromanongst its nmenbers and the thirdis to be a
person co-opted by the Council from anongst advocates
possessing the qualifications specified in the proviso to
sub-s.(2) of s. 3 but is not a nmenber of the council. S. 15
enmpowers Bar Councils to meke rules to carry out the
pur poses of the Act. Chapter IIl of the Act containing ss.

16 to 28 provides for adm ssion and enrol |l ment of advocates.
the determination of their seniority etc. The right of an
advocate to practice is dealt with in Chapter IV. Chapter V
whi ch contains ss. 35 to 44 deals with conduct of advocates.
The rel evant provisions thereof are set out as under-
"35(1) Wiere on receipt of a conplaint or
otherwi se 'a State Bar Council has reason to
bel i eve that any advocate on its roll has been
gui Ity of “professional or
890
ot her  m sconduct, it shall refer the case for
disposal to its disciplinary commttee.
(2) The disciplinary committee of a State
Bar~ Council, if it does not summarily reject
the conmplaint. shall  fix a date for the
hearing of thecase and shall cause a notice
thereof 'to be given to the advocate concerned
and to the Advocat e- General of the State.
(3) The disciplinary committee of a State
Bar Counci | after giving t he advocate
concer ned and the ~Advocate- Gener al an
opportunity of being heard, may nake any of
the followi ng orders, nanely: -
(a) dism ss the  conplaint “or, where the
proceedi ngs were initiated at theinstance of
t he State Bar Council, direct that t he
proceedi ngs be filed;
(b) repri mand the advocate;
(c) suspend the advocate from practice for
such period as it may deemfit;
(d) renove the name of the advocate fromthe
State roll of advocates.
4 . . . . . .
(5) VWere any notice is issued to the
Advocat e- General under sub-section (2) the

Advocat e- Gener al may appear bef ore the
di sciplinary conmttee of the State Bar
Council either in person or through any
advocat e appearing on his behal f.

37. Supr a.

38. Any person\aggrieved by an order made by
the disciplinary conmttee of the Bar Counci
of India under section 36 or section 37 / may,
within sixty days of the date on which the
order is conmunicated to him prefer -an appea
to the Supreme Court and the Suprene Court may
pass such order thereon as it deens fit."
S.42 gives the disciplinary conmttee of a Bar Council the
sanme powers as are vested in a civil court under the Code of
Cvil Procedure in respect of various matters including the
sunmoni ng and enforcing the attendance of any person and
exam ning himon oath, requiring discovery and production of
docunents etc. and under sub-s. (2) all proceedings before a
disciplinary commttee of a Bar Council are to be deened
judicial proceedings within the neaning of sections 193 and
228 of the Indian Pena
891
Code. S. 43 enpowers the disciplinary comrittee of a Bar-
Council to nake such order as to costs of any proceedings
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before it as it may deemfit. S. 44 gives the disciplinary
conmittee power to review any order passed by it of its own
notion or ot herwi se.

The above provisions of the Act nake it clear that subject
to a right of appeal to this Court under s. 38 the inquiry
into charges of m sconduct against an advocate are to be in
the exclusive jurisdiction of the Bar Councils. Any
conplaint against the conduct of an advocate has to be
preferred before a State Bar Council and when the counci
has reason to believe on the strength of such conplaint
that an advocate on its roll has been guilty of professiona
or other msconduct, it has to refer the case for disposa
to its disciplinary commttee. The council can take such a
step of its own notion. Section 35(1) shows that it is not
obligatory on the State Bar Council to refer each and every

conplaint to the disciplinary coomittee. It has to be
sati sfied t hat there is a prima facie case for
i nvestigation, . It can throw out a conplaint if the sane

appears to be frivolous. Sub-s. (2) of s. 35 shows that it
is not incunmbent on the disciplinary commttee of a State
Bar Council to proceed- further with'the matter if it takes
the view that the conplaint is wthout substance. It is not
obliged to call upon the advocate concerned to. explain his
conduct or to informthe Advocate-General that it has
rejected the complaint sunmarily. It is only when the
di sciplinary conmttee is satisfied that the conplaint ought
not to be rejected out of hand that it has to fix a date for
the hearing of the case and give notice thereof to the
advocate concerned and to the Advocate-Ceneral of the State.
It is mandatory on the disciplinary commttee to give such

a notice to both. Sub-ss. (3) and (5) of's. 35 go to show
that it is not incunmbent on the Advocate-CGeneral to. appear
at the hearing and that it is within his discretion to
appear either by himself or through another advocate of his
choice and place his viewpoint before the disciplinary
conmittee. He is not a party to the proceedi ngs but he has
aright to appear and to nake subm ssions both on questions
of fact and questions of |aw.

S. 3 7 does not in ternms |lay down who can prefer an appea
from the order of the disciplinary conmttee of the State
Bar Council . There can be no doubt that the advocate

agi anst whom an order is made woul d be a person aggrieved.
The State Ba Council cannot be such a person as the order is
nmade by itself acting through its disciplinary comittee. A
menber of the public may nake a conplaint to the State Bar
Counci | against an advocate on the ground of loss or damage
or any serious Prejudice caused to himby the advocate, be
it negligence or fraud e.g. collusion with the opponent or
m sappropriation of
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any noneys belonging to himand there does not seem to be
any justifying cause for holding that he is not a ' person
aggri eved by an order which disnisses his conplaint.

The question arises as to whether the Advocate-Ceneral is a
person aggri eved because the disciplinary conmttee does not
take the sane view of the matter as hinself, be it for or
agai nst the advocate. To place the Advocate-CGeneral in the
category of "person aggrieved one nust be able to say that
the disciplinary commttee committed an error which it was
his duty to attenpt to set right because of sonme function
attributable to him as the Advocate-Ceneral or sone
obligation cast upon himby the Act or the general |aw of
the land to safeguard and naintai n standards of conduct of
advocates laid down by the Bar Council of India.

CGeneral | y speaking, a person can be said to be aggrieved by
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an order which is to his detrinent, pecuniary or otherw se
or causes him sone prejudice in some form or other. A
person who is not a party to a litigation has no right to
appeal rmerely because the judgnent or order contains some
adverse remarks against him But it has been held in a
nunber of cases that a person who is not a party to suit may
prefer an appeal with the | eave of the appellate court and
such | eave woul d not be refused where the judgnent would be
bi ndi ng on hi munder Explanation 6 to section 11 of the Code
of Civil Procedure. W find ourselves unable to take the
view that because a person has been given notice of sone
proceedi ngs wherein he is given a right to appear and make
his subm ssions, he should wthout nore have a right of

appeal from an order rejecting his contentions or
submi ssi ons. An appeal is a creature of statute and if a
statute expressly gives a person aright to appeal, the

matter rests there:
| nnunerable statutes both in England and in India give the
right 'of ‘appeal to "a person aggrieved" by an order nade
and the provisions of such statutes have to be construed in
each case to find out whether the  person preferring an
appeal falls wthin that expression. As was observed in
Robi nson v. Currey(1l) the words "person aggrieved" are
ary English words  which are to have the ordinary
nmeaning put upon/'them . According to Halsbury's Laws of
Engl and (Third Edition, Vol. 5) page 29 foot-note "h"
"The expression i s nowhere defined and nust be
construed by referenceto the context of the
enactnment in which it appears and all the
ci rcunst ances
(1) 7 Q- B D. 465
993
Attenpts have however fromtinme to tinme been
made to define the expression in | various
cases. In Ex ~parte  Sidebotham In re
Si debot ham(1) it was observed by Janes, L.J.
"But the words Person aggrieved do not
really nmean a man who is disappointed of a
benefit which he night have received if sone
ot her order had been  nade. A person
aggrieved’ nust be a man who has suffered a
| egal grievance, a man agai nst-whom a decisi on
has been pronounced which has wr ongf ul Ly
deprived him of sonething, or wrongful |y
refused hi m sonet hing, or wongfully
affected his title to sonmething.”
The above definition of Janes, L.J. was
descri bed by Esher, MR in Ex Parte Oficia
Receiver In Re Reed, Bowen & Co.( . as not/ "an
exhaustive definition". H's Lordship added
"I't is an affirmative definition of “a person
who may appeal, and at all events it includes
a person who has asked for a decision for
which he had a right to ask. and has been
wongfully refused. "
The Queen, v. The Keepers of the Peace and
Justices of the County of London (3) was a
case of an appeal by an informant against the
judgment of a justice of the peace wupon the
hearing of an information or conplaint by the
vestry of the parish against a person for
unlawfully and wilfully obstructing the free
passage of a certain highway. The rel evant
section provided:
"I'f any person shall think hinself aggrieved

ordin
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by. any order, conviction, judgnent, or
determ nati on made, or by any matter or thing
done by any justice or other person in
pursuance of this Act.... such person nmay

appeal to quarter sessions.”
In holding that an informant had no right of
appeal Lord Coleridge C J. said:
"I's a person who cannot succeed in getting a
convi ction agai nst another a person aggrieved
?"  He may be annoyed at finding that what he
t hought was a breach of law is not a breach of
law; but is he aggrieved because sone one is
hel d not to have done wong ? It is difficult
to see that the section neant anything of that
kind."
In Rex v. London Quarter Sessions Ex parte Westm nster Cor-
poration(4) a borough council whose cancellation of the
registration of  a street trader had been reversed by a
nmagi strate on
(1) 14 ch. D. 458 at 465.
(3) 25 Q B. D 357, 361.
(2) 19 Q B. D 174 at 178
(4) 512 K. B. 508
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appeal by the trader concerned under S. 25 of the London
County Council (CGeneral Powers) Act, 1947 was held not to be
a person aggrieved by an order of ~ a court of sumary
jurisdiction wthin the nmeaning of  S: 64 of the Act. The
argunent advanced on behal f of the corporation was that it
had a public admnistrative duty to perform in the
regul ation of the streets and Having been interfered with in
t he execution of that duty by the decision  of t he
nmagi strate, they were persons aggrieved by his order. One
of the grounds for refusal of the application by Lord
Coddard, C. J. was that the order made did not
directly, affect the borough council in such a way as to nmke
them "a person aggrieved" within the neaning of the section
According to the | earned Chief Justice what the statute did
was "to substitute the opinion of the magistrate for the
opi ni on of a borough council"”. It was said that the court
of summary jurisdiction had to take into account ~the sane
matters as the borough council had to take into account, and
if the court thinks that the cancellation of the licence is

not justified, it can restore the licence to the street
trader. If the court of sunmary jurisdiction refuses to
grant a licence, then the street trader is a person

aggri eved, because his livelihood is affected, or an order
is made directly affecting him
The case of Sevenoaks Urban District Council v.. Twnan(l)
was relied upon by counsel appearing for, the Advocate-
CGeneral of Maharashtra support his argunent that  even a
person who had no proprietary or pecuniary interest in the
subject matter of the litigation mght be a person aggrieved
so as to give hima right to appeal. The statute in this
case was however worded very differently fromthe statutes
whi ch cane up for consideration in the cases noted earlier
S. 68(1) of the Public Health Act, 1925 laid down that:
"Wher e for the purpose of relieving or
preventing congestion of traffic it appears to
the local authority to be necessary to provide
within their district suitable parking places
for vehicles"
then that authority may, subject to certain conditions,
provi de those parking places and m ght acquire | and suitable
for use- as a parking place. The proviso to the section
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however |aid down that no such order shall authorise the use
of any part of a street so as unreasonably to prevent access
to any promises adjoining the street, or the use of the
street by any person entitled to the use thereof, or so as
to be a nuisance, or be nade in respect of any part of a
street wthout the consent of the authority or person
responsi ble for the
(1) [9291] 2 K. B. 440 at 444.
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mai ntenance of the street. Sub-s. (2) of the section
provided that where a |ocal authority proposes to acquire
and for the purpose of using it as a parking place they are
to give notice of the proposal specifying the land and
notify the date within which any objection is to be sent to
them and the notice is'to state that a right of appeal was
conferred by the section.  Sub-s.(3) provided that before
carrying into effect —any proposal of which notice was
required to be given the local authority shall consider any
obj ection  which was sent to themin witing. There was no
limt there as to the kind of person making the objection
or the kind of objection which wmght be raised. The
respondent, a rate payer, duly gave notice under sub s.(3)
on various grounds but he did not allege the infringenment of
any personal |egal right and he objected in his capacity as
a rate payer and as a nenber of the public on grounds common
to themall. The urban council considered the objection and
informed himof their decision to proceed with the schene.
The respondent appealed to petty sessions which allowed his
obj ecti on. The appell| ant appealed to quarter sessions and
took the prelimnary objection that the respondent was not a
person aggrieved because he had alleged no infringenent of
any |legal right personal to him
Referring to the dicta of James L.J., Esher MR and Lopes
L.J. in the above cases Lord Hewart C. J. observed:
"I think this respondent did ask for a
decision for which hehad a. right to ask. He
did give notice of (an objection of which he
was entitled to give notice, but the person
maki ng the objection.is not to have an ‘appea
unl ess he satisfies two conditions : (1) that
he is the author of the objection, and (2)

that he is aggrieved by the refusal in the
sense that he has a special and individual
right infringed. 1t seens to nme that upon-the

fair construction of this sub-section, ~which
is by no neans a common Kkind of statutory
provision, what is meant is that a person may
make an objection and is entitled to a
decision wupon it, and if the decision is
adverse to him he nay, it he thinks fit and
subj ect to the usual consequences, appeal from
it to a petty sessional court, and SO
appeal i ng, may, 1in consequence of ot her
statutory provisions, appeal, if need be, to
the court of quarter sessions."”

According to Avory J.

"There is no limt there [in sub-s. (3)] of
the kind of person or the kind of objection
which rmay be made. it proceeds that after so
consi dering the objection, they
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are to give notice of their decision to the
person by whom the objection was made, and any
person who is aggrieved by such decision my
appeal . | cannot help thinking that on the
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plain words of that statute it was intended to
give a right of appeal to any person who has
nade an objection to the proposal and has
recei ved notice that objection has been

overrul ed. "
In Ealing Corporation v. Jones(1) Lord Parker C.J. remarked
that it was easier to say what will not constitute a person

aggrieved than it was to say what "person aggrieved"
i ncluded. He observed that a person was not aggrieved when
bei ng a public body it had been frustrated in t he
performance of one of its public duties. He amplified this
by sayi ng that
"I'f costs have been awarded in a case against
a local authority, it is clear on t he
authorities that the I ocal authority would be
an aggrieved person. Equally, if the result
of the decision has been to put sone |ega
burden on the public body concerned, that has
been held to nmake it a person aggrieved."
According to Donovan J. in the sane case-
“The word aggrieved —connotes sonme |ega
grievances, for exanple, a deprivation of
sonet hing, an adverse effect on the title to
sonet hing, ~ and so on, and | cannot see that
this'is so here. The local planning authority
has ' sinply been told that it = cannot enforce
the di scontinuance of the present use of this
| and by the appellant by neans of an
enf orcenent notice under S. 23."
If one is to be guided nerely by the provisions of the Advo-
cates Act it is difficult to see how the Advocate-CGenera
can be a person aggrieved because the  State Bar - Counci
takes the view, whatever be its reasoning, that an advocate

on its roll has not been guilty of any m sconduct. The
entertaining of conplaints, theinquiry into them and the
puni shment to be nmeted out to the advocate are all concerns
of the Bar Council. The Advocate-Ceneral no doubt is
entitled to a hearing if the conplaint is not  rejected
sunmmarily. The statute expects himto take a fair and
inmpartial attitude. He has to render all assistance to the
Bar Council so that a proper decision nmay be arrived at.

Hs role is not that of a prosecutor : noris he a defence
counsel on behalf of the advocate. He is not interested in
getting the advocate punished any nore than he is interested
in seeing that the character of a fell ow menber of, the Bar
is cleared even if his conduct be unworthy of an advocate.
(1) [21959] 1 Q B. 384 at 390.
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The Act does not nmake it obligatory on himto take part in
the proceedi ngs where he thinks that the facts of the case
are so plain that his assistance is not called for. It is
only when he feels that a case requires a carefu
i nvestigation and proper elucidation of the facts or the
exposition of the law on the subject that he is called upon
to render all assistance in the proceedings. When - he
chooses to do. so he does his duty by appearing at the
hearing and putting before the disciplinary conmittee the
facts in their proper perspective and advancing the proper
inference to be drawn therefrom Once he does so there is
an end of the matter so far as he is concerned.- He cannot
have any grievance because the decision of the Bar Counci

i s’ against his submi ssion or not to his |iking.

The question then arises as to whether any, duty is cast on
the Advocate-General by reason of his position to question
the decision of the Bar Council if he feels it in the
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general interest of the nmenbers of the Bar or a wider public
to do so. Art. 165(2) of the Constitution epitom zes the
functions and duties of the Advocate-GCeneral in t he
foll owi ng words: -
"It shall be the duty of the Advocate-GCGenera
to give advice to the Government of the State
upon such legal matters and to perform such
ot her duties of a |legal character, as nay from
time to time be referred or assigned to him by
the Governor and to discharge the functions
conferred upon himby or under the Constitu-
tion or any other law for the time being in
force.’.
A notable instance of his statutory duties is furnished by
Oder XXVII-A of the Code of Civil Procedure. By the
provisions of s. 91 of the Code of Civil Procedure no suit
for a declaration and injunction in the case of a public
nui sance can be instituted except by him or wth his
consent. /Simlar powers are given and duties cast on him by
s. 92 C.P.C. in the case of trusts created for public
pur poses. Section 526-A of the Code of Criminal Procedure
gi ves an Advocate-Ceneral power to apply to the court for
the committal or transfer of a case to the Hi gh Court where
any person subject to the Naval Discipline Act or to the
Army Act or to the Air Force Act is accused of any of the
of fences specified therein. It is not open to the Advocate-
CGeneral to intervene in any suit or legal proceeding apart
from the provisions of the Code of Civil Procedure because
he thinks public interest is involved in the matter.
Treating the matter historically, it may be said that in
many respects the position of an Advocate-General before
1950 was very simlar to that of the “Attorney-General in
Engl and. Sections 100 and Il of a statute of 1813, 53
George M C. 155.
L169Sup.C (P)/ 71-13
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enabl ed the Advocates-Ceneral to exhibit to, the respective
Supreme Courts of Judicature at any of the Presidencies or
to the Recorder’s Court at Bombay any information or
information for breaches of Revenue laws etc. as might be
taken by the Attorney-Ceneral in the court of Exchequer _in
Engl and or in the nature of action or actions at |aw or of a
bill or bills in equity as occasion mght require _against
any person or persons residing within such jurisdiction  as
H s Majesty’'s Attorney-Ceneral for the tinme being was by |aw
authorised to exhibit. The wording of S. Il shows that its
object was to dispel doubts which had arisen ~about the
conpet ency of the Advocate-General or Principal Law O ficer
of the East India Conpany to take such action., S. 114 of
the Governnent of India Act, 1915 enmpowered the Advocate-
CGeneral for any Presidency to take on behalf of Hi s Mjesty
such proceedings as might be taken by Hs Maj esty’s
Attorney-General in England. S. 65(2) of the CGovernnent of
India Act, 1935 laid down that it was the duty of the
Advocat e- General to give advice to the Provincial Governnent
upon such legal matters and to perform such other duties of
a legal character as may fromtine to tine be referred or
assigned to himby the Governor.
The position of the Attorney-Ceneral in England is stated by
Hood Phillips on Constitutional and Admi ni strative Law
(Fourth Edition) at p. 316 to be as foll ows :
"The Law O ficers consist of the Attorney-
General and Solicitor-Ceneral for England, and
the Lord Advocate and Solicitor-General for
Scot | and. They are regarded as the heads of
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the Bar in their respective countries, and as
such are referees on points of professiona
etiquette.
The | earned author goes on to note at p. 317
"The Attorney-Ceneral represents the Crown in
civil proceedings.in which it 1is specially
concer ned. Hi s consent is necessary for the
prosecution of certain offences, e.g. under
t he Oficial Secrets Acts. In crimna
proceedings he or the Solicitor-General, or
their deputies, prosecute in inmportant cases.
It is the practice for the Attorney-Ceneral to
lead in treason and inportant constitutiona
cases. He may also file ex officio crimna
i nformation, though this procedure is now
rarely used. He may stop the trial of an
i ndictment~ by entering a none prosequi. He
may al so take over certain proceedings on the
relation of private individuals (relator
actions) e.g. public nuisance etc....... The
Attorney-Generalls pr ocedur al privil eges
include the right to demand a trial at Bar
privilege i.e. now, before a Divisiona
899
Court), and the right to choose the venue for
any civil or crimnal proceedings in which the
Crown is concerned.’
Anson in his treatise on Law and Custom of the  Constitution
Volume |1, Part I (4th Edition, 1935) describes t he
At t or ney- Gener al , the Solicitor-CGeneral _and t he Lord
Advocate and the Solicitor-General for ~Scotland as the
chiefs of the legal profession in their respective countries
and states that in England and Northem Ireland they
represent the Bar when the Bar takes collective, action. So
far as England is concerned neither the Attorney-Ceneral nor
the Solicitor CGeneral appears to have had for a very |ong
time any function to discharge or any duty to perform when
the, conduct of a barrister or asolicitor was called in
guestion. The power of inquiry was del egated by the Judges
to the Inns of Court so far as barristers were concerned and
as regards solicitors the matter has for sone time been
del egated to the Law Society.
It may not also be out of place to note the history of the
legislation in India with regard to enquiries against
nmenbers of the legal profession prior to the Actt of 1961
Under clause 10 of the Letters Patent of the H gh Court of
Calcutta of the year 1865 the High Court was to have power
to make rules for the qualification and adm ssion of proper
persons to be advocates, vakils and attorneys at |aw and was
to be enpowered to renpove or suspend them from practice on
reasonabl e cause. The Letters Patents of other Hi.gh Court

cont ai ned provisions. The Legal Practitioners Act 1879
appears to have been the earliest Indian statute on the
subj ect . Under s. 13 of this Act the H gh Court was

enmpowered after such enquiry as it though fit, to suspend or
di sm ss any pl eader or nuktyar who was guilty of fraudul ent
or grossly inproper conduct in the discharge of hi s
prof essional duty. The Bar Councils cane into existence for
the first tinme under the Bar Councils Act, 1926. But even
under this Act the power to, reprimand, suspend or renove
from practice any advocate of the H gh Court charged with
professional or other msconduct was left wth the High
Court under s. 10(1). S. 10(2) laid down the procedure to
be adopted by the H gh Court when a conplaint was nmade to it
by any Court or by the Bar Council or by any other person
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that an advocate had been guilty of m sconduct. The High
Court could sumarily reject the conplaint or refer the case
for enquiry to the Bar Council or after consultation with
the Bar Council refer it to the Court of a District Judge
and it also mght. of its own notion refer any case where it
had reason to believe. that any advocate had been so guilty.
Under s. 11 it was the duty of a conmttee of the Bar
Council to inquire into a conplaint nade under s. 10, Under
s. 12(2) of the Act the finding of a Tribunal on an inquiry
referred to the Bar Council was to be forwarded to the Hi gh
Court through the Bar Council and the finding of a District
Court on such inquiry was to be forwarded

900

to the H gh Court direct with a copy to the, Bar Council
S. 12(3) of the Act contained a provision somewhat sinilar
tos. 35(3) of the Act of 1961. The hearing was however to
take place before the H gh Court, which | had to give notice
of the date fixed for the purpose to the advocate concerned,
to the Bar Council and to the Advocate-CGeneral and to afford
them an opportunity of being heard before orders were passed
in the case.~ Under the Act of 1926 the Advocate-Genera
appeared on the scene only after the Bar Council had
recorded its finding.  The significant departure in the Act
of 1961 fromthe anal ogous provision of the Act of 1926 is
that the Advocate-CGeneral is given notice of hearing of the

case. By itself this cannot affect -any change in his
position as regards an inquiry into the -conduct of an
advocate. It would be reasonable to hold that while passing

the statutes of 1926 and 1961 the Legi sl ature thought that
the Advocate-CGeneral should be heard inasnmuch as he occupied
the position of a general referee on points of professiona
etiquette very nuch |ike the Attorney-General in Engl and.
However that nay be, once he does the duty enjoined upon him
by the statute of nmaking such subm ssions as he thinks
proper at the hearing his functions qua the inquiry cone to

an end. As a referee he has no further interest in the
matter. If the disciplinary commttee of, the Bar Counci

nakes an order agai nst the advocate which the “Advocate-
Cener al consi ders har sh and unr easonabl e in t he

circunst ances of the case, he is not called upon to file an
appeal to protect the interests of the advocate. ~Neither is
he interested in prosecuting the matter further if he takes
the view that the punishnent neted is not comensurate w th
the mi sconduct of the advocate.

El aborate reference was made at the Bar to-the decision of
the Privy Council in Attorney-Ceneral of the Ganmbia v.
Pierre Sarr N Jie(l). In that case the conduct of the
respondent, a nmenber of the English Bar admtted to practice
as a barrister and solicitor of the Supreme Court of the
Ganbia was found to dishonourable and as such an / order
striking his name off the roll of the court was nmade by the
deputy Judge with a direction that it should be reported to
the Masters of the Bench of the Inn to which he belonged.
The Chief Justice of the Suprene Court of the Ganbia had
criticised the conduct of the barrister severely in the
course of a trial held before himand had sent a copy of his
j udgrent to the Attoney-General of the Ganbia. The
AttorneyCeneral served a notice of notion on the barrister
for an enquiry to be, made by the Chief Justice but as the
Chi ef Justice was the only Judge of that Court he
recommended that some one other than hinself should be
appoi nted as a deputy Judge to hold the

(1) [1961] A C 617, 630.
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inquiry. The Deputy Judge ordered his name to, be struck
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off the roll. H's order was however set aside by the West
African Court of Appeal not on nmerits but on the ground that
a Deputy Judge had only jurisdiction to represent the Chief
Justice in the exercise of his judicial powers and according
to the Court of Appeal the power to strike the name of a
| egal practitioner off the roll was not a judicial power.
The Attorney-General of the Ganbia appealed to Her Mjesty
in Council. The question of the maintainability of the
appeal -was al so canvassed before the Board. Wth regard to
inquiries into the conduct of barristers and solicitors in
the Crown col onies Lord Denning who delivered the judgnent
of the Privy Council, said
"by the common, |aw of Engl and the Judges have
the right to deternm ne who shall be admtted
to practice as barristers and solicitors, and
as incidental thereto the judges have the
right- to suspend or prohibit from practice.
I n"Engl and this power has for a very long tine
been ~del egated, “so far as barristers are
concerned, to-the Inns of Court; and, for a
much shorter tine, sofar as solicitors are
concer ned, to the Law Society. In the
col oni es the Judges have retai ned the power in
thei r -own hands,
Hi s Lordship went on to remark at p. 631
"When the judges exercise ‘this power to
suspend or expel, they do not decide a suit
between the parties.” There is no prosecutor
as’ in.a crimnal case, nor any plaintiff as
in a civil suit: ~The judges usually act on
their own initiative, ex nero  notu, on
i nformation which has cone to their notice, or
to the notice of one or other of themin the
course of their duties."”
Furt her,
"When a legal practitioner is suspended or
struck off by the judges of a colony, he has
al ways been at liberty to petition Her Majesty
in Council to restore him"
Rejecting the argunent that the Attorney-Ceneral had, no
locus standi to petition for special leave to appeal as he
was not a person aggrieved, the Board referred to s. 31 of
the Order in Council, 1949 which gave very wide powers to
H's Myjesty in Council to entertain the petition of —any
person aggrieved by any judgnment of the court and to —admt
his appeal upon such conditions as Hs Majesty in - Counci
would think fit to inmpose. On the facts of the case the
Board held that the Attorney-Ceneral had a sufficient
interest in the matter because the order nade by the
902
West  African Court of Appeal prejudicially affected his
i nterests.
The reasoni ng of the Board was as foll ows: -
"The Attorney-General in a colony represents
the Crown as the guardian of the public
interest. It is his duty to bring before the
Judge any msconduct of a barrister or
solicitor which is of sufficient gravity to
warrant disciplinary action. True it is that
i f the judge acquits the petitioner of
m sconduct, no appeal is open to the Attorney-
Cener al . He has done his duty and is not
aggri eved. But if the Judge finds t he
practitioner guilty of professional m sconduct
and a Court of Appeal reverses the decision on
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a ground which goes to the jurisdiction of the
judge, or is otherwi se a point

hich the

public interest is concerned, the Attorney-

CGener al is a person aggrieved by t he

deci sion and can properly petition Her Majesty

for special |eave to appeal ."
It is clear that Lord Denning considered the denial of
jurisdiction of the deputy Judge to be a matter of public
interest and therefore held the Attorney-Ceneral, as the
Crown’ s representative, to be a per son sufficiently
interested as to be a person aggrieved. That surely is not
the position here, nor is an Advocat e- Gener al the
representative of the Governnent. Neither the Constitution
nor the Advocates Act 1961 holds himas the representative
of the CGovernment or as a person representing the public
i nterest. VWhat ever may be the; position of the Attorney-
General in a colony as a representative of the Crown, he is
not the /guardian of the public interest in India in any
nmatter except as provided for in the statutes. He like any
other person may draw the attention of the Bar Council to
any mi sconduct of an advocate which according to him nerits
di sciplinary action. ~The Act of 1961 provides for notice to
be given to himof all such proceedings and gives him a
right to appear at the hearing but once the hearing is over
and a finding recorded he has done his duty and cannot be
said to be aggrieved within the neaning of -the expression
used ins. 37. It is only because the Attorney-CGeneral for
the Ganbia had an interest in-seeing that the Court of
Appeal did not reverse the decision of the Deputy Judge on a
ground which went to the jurisdiction of the Judge or was
otherwi se a point in which the public interest was concerned
that the Board held that he was a person aggrieved.
Qur attention was drawn to a decision of the JudicialX Com
mttee in Advocate-Ceneral Bombay v. Phiroz Barucha(l) where
the Privy Council entertained an appeal by the Advocate-
Gener a
(1) 37 B.L.R 722.
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of Bonbay agai nst an advocate who had been found by the High
Court of Bonbay to have been guilty msconduct but against
whom no disciplinary action had been taken by the Judges.
Al though there was a good deal of discussion Lit the Bar
about the maintainability of the appeal which was sought for
by special |eave, the Board remarked that the circunstances
were not such as to justify it in advising H's Mjesty to
grant such special |leave principally on the ground that the
guesti on was one of the exercise of statutory discretion by
the Judges as to whether the circunstances of the case as
est abl i shed bef ore the Hi gh Court call ed for any
disciplinary action and the Board felt that the action of
the Hgh Court in exercising their discretionin the way
they had done was not such as His Majesty would be advised
further to consider.
This decision does not help the Advocate-CGeneral of Mha-
rashtra because it did not decide the point as to the
maintainability of the appeal. It is well known that the
Judi cial Committee was never chary in granting special |eave
to appeal when it felt that the justice of the case demanded
a further hearing.
M. Daphtary appearing for the appellant very fairly drew
our attention to an observation of this Court in Bhataraju
Nageswara Rao v. The Hon' ble Judges of the Madras High
Court (1) which was a case of an appeal by special |eave from
an order of the Hi gh Court at Madras under s. 12 of the

in
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I ndi an Bar Councils Act debarring the advocate for a period
of five years on charges of m sconduct which were held by
the High Court as proved. |In the ultimate paragraph of the
judgment this Court recorded its strong di sapproval of the
frane of the appeal in that the Judges of the H gh Court had
been made respondents to it. They however went on to
observe that
"in an appeal arising out of a proceeding
under the Bar Councils Act the appropriate
parties should be the advocate concerned, the
conplainant, if any, the Bar Council or the
secretary thereof and the Advocate-CGeneral of
the State concerned to whom notices have to be
i ssued under section 12(3) of the Indian Bar
Councils Act."
Wth great respect we find ourselves unable to concur in the
above so far as the Advocate-CGeneral is concerned. It does
not appear that any argument was advanced about the proper
parties to the appeal before this Court and the point as to
whet her . the Advocate-Ceneral was a person aggrieved was
neither raised nor argued.  The only party to appear before
this Court wag "the Judges of the H gh Court."
(1) [1955] 1.S.C R 1055, 1064
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It appears that the Advocate-General of Maharashtra felt in
this case that the disciplinary conmttee of the Maharashtra
Bar Council| had gone wrong and that there was a question of
principle involved as regards the effect of a conviction of
an | ndi an advocate of an offence recogni sed by all civilised
countries as an offence involving noral turpitude and that,
the question also related to the requirements of natura
justice in a crimnal court. Every day courts of  law are
called wupon to decide questions of law inter-partes which
may be of general inportance to the public. The Advocate-
General cannot prefer an appeal merely because the question
is one of considerable inmportance to the public inasnuch as
he is not a party to it and he has no locus standi to do so
even in a case where the statute only gives him an
opportunity of appearing at a  hearing and nmaking his
submi ssi ons.
A decision by the disciplinary commttee cannot necessarily
be said to raise a point-of public interest nmerely because
the Advocate-General feels that it is erroneous or that he
hi msel f woul d have arrived at a different conclusion. That
at best is his personal opinion as regards the conduct of an
advocate who has to deal with the public and the non-
accept ance thereof does not nmake hima person aggrieved. An
Advocat e-General in India is not the guardi an angel of the
Bar, nor is he the chanpion of public interest in  any
matter save as specified in a statute.
In conclusion we hold that the appeal by the “Advocate-
General of Maharashtra to the Bar Council of India was
i nconpetent and this appeal should be allowed and the
finding of the Bar Council of India set aside.
Vaidialingam J. Wth respect, | amnot able to agree wth
the views expressed by My Lord, and M. Justice Mtter That
the appeal filed by the Advocate-Ceneral of Mharashtra
before the Bar Council of India was inconpetent.
The prelimnary point that has been argued before us in this
appeal relates to the maintainability of the appeal by the
Advocat e- General of Maharashtra before the Bar Council of
India under S. 37(1) of the Advocates Act 1961-Act 25 of
1961 (hereinafter referred to as the Act) against the order
of the Disciplinary Conmittee of the Bar Council of
Maharashtra (hereinafter referred as the Committee) dated
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Cctober 19, 1968 holding the appellant not guilty of any
professional msconduct. It is not necessary to refer to

the all egations of professional nisconduct nmade agai nst the
appel l ant as this appeal has yet to be heard on nerits.

Agai nst the order of the Comittee, acquitting t he
appel l ant, the Advocate-General of Mharashtra Sri H N
Seervai, filed
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under s. 37(1)D.C Appeal No. 18 of 1968 before the Bar
Council of India. The said appeal was heard by the
Di sci plinary Conmittee of the Bar Council of I ndi a

(hereinafter referred to as the. Appellate Comrittee) as
required by s. 37(2) of the Act. A prelimnary objection
was raised on behalf of the appellant that the Advocate-
CGeneral was not conpetent to prefer the appeal as he was not
t he conpl ai nant nor were the proceedings for t aki ng
di sciplinary action initiated at his instance and he is not
"any person aggrieved under s. 37(1). The State Bar
Council, /which initiated the proceedings was apparently
satisfied with the decision of its Committee and did not
take any  further action: 1In, short,. according to the
appel | ant, the Advocate-General was not "any per son
aggrieved", under s. 37(1) of the Act. The appeal was, also
contested by the appellant on merits. The Appellate Com
mttee by its order dated COctober 26, 1969 overruled the
prelimnary objection and held that the Advocate-CGeneral was
conpetent to nmmintain the appeal under s. 37(1). By the
same order the Appellate Committee disagreed with the
findings of the Committee and found the appellant guilty of
prof essional m sconduct and ordered his suspension from
practice for a period of one year. The appellant was also
directed to pay the costs of the proceedings.: It is this
order of the Appellate Conmmittee that is the subject of the
appeal before us.

As stated earlier, we have heard argunents only on the
guestion of the maintainability of the appeal at the
instance of the Advocate-CGeneral ‘of Maharashtra before the
Bar Council of India. As the question raised was'a fairly
i mportant one, notice had been issued to the Attorney-
General of India, the Bar Council of India, the Advocates-
CGeneral and the Bar-Councils of the States. Advocat es-
CGeneral of nost of the States were represented by counsel
The Attorney-General of India, the Bar Council of India as
wel | as. the Bar Council of Mharashtra were al so
represented by counsel before us.

The question posed for our consideration i's whether the,
Advocat e- General of a State comes within the expression "any
person aggrieved" in s. 37(1) of the Act.

M. Daphtary, |earned counsel for the appellant, drew our
attention to the various provisions of the Act and  pointed
out that matters concerning the | egal profession “have now
been entrusted to the State Bar Councils and the Bar Counci
of India and them powers to take disciplinary action have
also been vested in them \hatever nmay have been the
position once occupi ed by the. Advocate-Ceneral vis-a-vis
the | egal profession, that has now been changed by the Act.
Hi s appearance in disciplinary natters is only to assist the
Committee and he has no further interest in

906

those proceedings. VWet her an Advocate is acquitted or
convicted is no concern of the Advocate-General, because he
is not interested in the actual decision of the Conmttee.
Hence the Advocate-Ceneral cannot be considered to be "any
person aggrieved by any order of the Cormittee so as to be
eligible to file an appeal under s. 37 of the Act. In this
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connection M. Daphtary referred us to several English
deci sions where the expression person aggrieved has been
considered and interpreted with references to the statutes
i n which those expressions occur. Relying on the principles
laid down in those decisions, to which reference wll be
made later, M. Daphtary pointed out that the expression
n aggrieved” should not be interpreted as covering

every person who is disappointed or dissatisfied with a
decision rendered by a Comrittee. On the other hand, the
counsel urged, that in order to be considered as a person
aggrieved’ that person nmust be one who has suffered a |ega
gri evance, a man agai nst whom a deci si on has been pronounced
and which has wongfully deprived him of sonething or
wongfully refused hi msonething, or wongfully affected his
title to sonething. An appeal must be by the party who has
endeavored to maintain the contrary of that which has taken
pl ace. The counsel further pointed out that the Advocate-
General is a public officer and cannot be considered to be a
party to the proceedings before the Conmittee. The
Advocat e-'General ~ may be even annoyed with the decision of
the Commttee acquitting an Advocate, but that will not nake
hi ma person aggrieved’

Consi derable reliance was placed by M. Daphtary on the
observations of Lord Denning in Attorney-General of the
Ganbia v. Pierre/ Sarr NJie(l) to the effect that the
Attorney-General in/  a colony represents the Ctrown as the
guardian of the public interest and that it is his duty to
bring before the Judge any mi sconduct of a barrister or
solicitor which is . of sufficient gravity to war r ant
di sciplinary action and that if the Judge acquits the
practitioner of msconduct, no appeal is open to the
Attorney-General, who has done his duty and is not
aggri eved. But if, on the other hand, a Court of ' Appea
reverses the decision holding a practitioner guilty of
prof essi onal m sconduct, on _a ground which goes to the
jurisdiction of the Judge or is otherwi se a point in which
the public interest is concerned, (the Attorney-General is a
n aggri eved’ by the decision and can properly petition

Her Majesty for special |eave to appeal. Drawing support
from these observations M. Daphtary urged that in this
case, the Committee had acquitted the appellant and the
Advocat e- General havi ng appeared through counsel before the
Conmittee has done his duty, and as such he cannot be
considered to be aggrieved. No question of jurisdiction  of
the Committee or any point in which the public interest is
(1) [21961] Appeal Cases 617.
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concerned arose for decision in the appeal filed by the
Advocat e- General, so as to make the appeal conpetent / even
within the limted rule laid down by Lord Denning.

M. V. S. Desai, |earned counsel appearing for the Advocate-
General of Maharashtra and M. M C. Setalvad, |earned
counsel appearing for the Bar Council of India have

supported the decision of the Appellate Comm ttee hol ding in
favour of the conpetency of the appeal filed by the
Advocat e- General as "any person aggrieved" under s. 37 of
the Act. The counsel appearing for the Attorney-Ceneral
the Bar Council of Mharashtra and the Advocates-Cenera
represented before us have supported this view.

M. V. S. Desai pointed out that the Act is a self-contained
Code, and that the various decisions where the expression
n aggri eved’ has been interpreted nust be appreciated

in the particular context in which those expressions occur
in the statutes which were before the Courts. The reasoning
in those decisions may furnish a guide but cannot be applied

perso

per so

per so
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ipso facto when interpreting s. 37 of the Act. The
expression " any person aggrieved" ins. 37 of the Act will
have to be understood and interpreted in the context in
which it appears, having due regard-to the schene of the

Act . The counsel also referred us to certain decisions
bearing on this matter, to which we shall refer in due
cour se.

M. M C Setalvad, |earned counsel, appearing for the Bar
Council of India urged in particular that the Advocate-
CGeneral is a responsible person and is the highest Law

Oficer of the State. The legal profession is very closely
associated with the adm nistration of justice by the Courts.
The Bar, in that context has to come into contact with the
public to assist themin legal nmatters. This responsible
position occupied by the | egal profession has to be properly
saf eguarded and that coul d be done only by insisting that
its menmbers are persons of high character and integrity and
who observe rules of professional etiquette. The Act has
nmade it ~/obligatory to give notice in the disciplinary
pr oceedi ngs to the Advocate-Ceneral and give him an
opportunity of being heard. The purpose for which the
hi ghest Law Oficer of the State, the Advocate-Ceneral, is
brought in not only in the Act, but also in the Indian Bar
Councils Act of 1926 (Act 38 of 1926) (hereinafter referred
to as the Bar Councils Act) is to subserve the public
interest, nanely, of seeing that the integrity and honesty
of the legal profession are nmaintained and that proper
deci sions are given in disciplinary proceedings. There my
be cases of inadequate puni shment or even harsh  puni shrment
being awarded by the Committee.. The Advocate-CGeneral in
proper cases can bring up such matters before the Bar
Council of India. M. Setalvad further pointed out that
there is no restriction placed in s. 37 denying the right of
the Advocate-Ceneral to file an appeal against the orders of
the Committee. Having due regard to the schene of the Act
908

and particularly of ss. 35 and 37, the Advocate-Cenera
cones within "any person aggrieved" and hence he was
conpetent to file the appeal

I  have given careful consideration to the various aspects
pl aced before us by all the | earned counsel and | -amof the
view that the decision of the Appellate’ Committee holding
that the appeal filed by the Advocate-CGeneral of Mharashtra
was conpetent is correct. | amfurther of the view that the
expression "any person aggrieved" ins. 37w ll have to be
interpreted in the context in which it appears, having due
regard to the provisions of the Act and its schene.
Considered in this manner, it has to be held that the
Advocat e- General conmes within "any person aggrieved" in s.
37. The decisions relied on by M. Daphtary have, no doubt,
interpreted the expression person aggrieved occurring in
the particular statutes which came up for consideration in
those decisions, but in my opinionit will not be safe to
adopt in toto the interpretation so placed, no doubt on the
identical expression occurring in different statutes when
construing the said expression in the Act before us. As
pointed out by Lord Parker C.J. in Ealing Corporation v.
Jones(1l) cases which have interpreted simlar expressions,
can be looked into "to see if there are general principles
which can be extracted which will guide the court in
approaching the question as to what the words person
aggrieved’ nean in any particular statute." | will make a
brief reference to the decisions cited for the appellant
l ater. But before doing so, it is desirable to refer to
some of the provisions of the Act itself, so that the schene
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of the Act wll become evident, and that wll throw

consi derable on the interpretation of s. 37.

Before | refer to the Act, | think it desirable to advert to

some of the provisions of the Bar Councils Act. Even at the

outset | may point out that the scheme of the Bar Councils

Act was different. In the Bar Councils Act , the

di sciplinary jurisdiction over Advocates was vested in the
H gh Court [vide s. 10(1)]. Under s. 10 (2) the High

Court,. if the conplaint is not summarily rejected by it,
had to refer the case for inquiry either to the Bar Counci
or after consultation with the Bar Council, to the Court of

a District Judge. Wen a case is referred for inquiry to
the Bar Council under s.. 1 1, the case was to be inquired

into by the Commttee of the Bar Council, referred to as the
Tribunal, and that Tribunal consisted of the particular
nunber of person nentioned in s. Il (2) appointed for the

purpose by the Chief Justice. ~The H gh Court had power to
make rules under s. 12(1) prescribing the procedure, to be
followed 'in the conduct of inquiries. The finding of the
inquiry . '‘by the Tribunal had to be forwarded to the High
Court. On _receipt of the finding, the H gh Court had to fix
(1) [1959] 1 QB.D. 384.
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a date for hearing of the case. Under S. 12(3) it was
obligatory to give notice, anpngst other persons, to the
Advocat e- General of the day fixed for hearing; and it was
also further obligatory to give the -Advocate-General an
opportunity of being heard before ~orders. were passed.

Under s. 12(4) the High Court could pass final orders or
refer the case back for further inquiry., Under sub-s. (5)
the H gh Court had al so power, when passing final orders to
give directions regarding paynent of costs: | .~ am only
referring to the material provisions of the Bar Councils Act
to show that the High Court was then the disciplinary
authority and the function of the Conmittee of the Bar
Council was only to submt a finding after conducting an
inquiry as directed by the High Court. It is however to be
noted that the Advocate-General then was not associated in
the inquiry proceedings before the Tribunal of the Bar
Council; but he-was entitled to be given notice of the date
fixed for hearing and also to be heard in the proceedings
before the Hi gh Court after receipt of the finding submtted
by the Committee of the Bar Council. Those provisions
clearly establish the inportant position occupied by the
Advocat e- General and recogni sed by the Bar Councils Act.

The schene is slightly different when we come to the Act.
The State Bar Councils and the Bar Council of India have
been made autononous units and various functions regarding
the |egal profession have been entrusted to them Taki ng
di sciplinary action against the delinquent nenbers of the
Bar and conducting inquiries are all part of their
functions. Barring a provision of a right to appeal to the
Supreme Court under s. 38 of the Act, the Courts are
conpletely out of picture so far as the legal profession is
concerned. The Act was one to amend and consolidate the |aw
relating to legal practitioners and to provide for the
constitution of the Bar Councils of the States and the Bar
Council of India. Section 3 makes provisions for the State
Bar Councils. Under sub-section (2) the Advocate- General of
the State is an ex-officio nenber. Simlarly the Additiona

Solicitor General of India is an ex-officio menber of the
State Bar Council of Delhi. Section 6 (1 ) enunerates the
functions of the State Bar Councils. One of the functions
under cl. (c) relates to entertaining and determining cases
of m sconduct agai nst advocates on the roll of the State Bar
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Counci | . Section 7 simlarly enunerates the functions of
the Bar Council of India. Under cl. (c), the Bar Council of
India has got the power to |lay down the procedure to be
followed by its Disciplinary Coomittee and the Disciplinary
Conmittees of each State Bar Councils. Section 9 deals with
the Bar Council <constituting one or nore Disciplinary
Commttees in the manner indicated therein. Section 23
gives a right of pre-audience to the Attorney-General of
India, the Solicitor General of India, the Additional-
910
Solicitor General of India and the Advocate-Generals of the
States, as nmentioned in sub-sections 1 to 4 respectively.
Chapter V deals with the "conduct of Advocates" and contains
the group of sections 35 to 44. Section 35 deals with the
puni shment of Advocates for m sconduct and is as follows
"Section 35 : Punishment of advocates for ms-
conduct :
(1) VWere on receipt of a conplaint or
otherwi se a State, Bar Council has reason to
beli eve that any advocate on its roll has been
guilty of professional or other misconduct, it
shall refer the case for disposal to its dis-
ciplinary conmttee.
(2) The disciplinary comrittee of a State
Bar Counci |, i f it does not sunmarily
reject the conplaint,shall” fix a date for the
hearing of the case and shall cause a notice
thereof to be given to the advocate concerned
and to the Advocate-General of the State.
(3) The  di sciplinary committee of a State
Bar Counci | after giving t he advocate
concer ned and t he Advocat e- General an
opportunity of being heard, may nake any of
the follow ng orders, nanely
(a) di smss the conmplaint or, where the
proceedi ngs were initiated at the instance of
t he State Bar Council, direct that t he
proceedi ngs be filed;
(b) repri mand the advocat e;
(c) suspend the advocate frompractice for
such period as it may deemfit;
(d) renove the name of the advocate fromthe
State roll of advocates.
(4) Where an advocate is suspended from
practice under clause (c) of sub-section (3),
he shall, during the period of suspension, be
debarred from practicing, in —any  court or
before any authority or person in |ndia.
(5) Where any notice is issued to the
Advocat e- General under sub-section (2), the

Advocat e- Gener al nmay appear before t he
di sciplinary conmittee of the State Bar
Council either in person or through any  advo-

cate appearing on his behalf."

Simlarly s. 36(1) deals with the disciplinary

powers of the

Bar Council of India. Sub-section (2) confers

powers on the
911
Appellate Conmittee of its- own motion to wthdraw for
inquiry for itself any disciplinary action against an
advocate pending before the Commttee and di spose of the
same. Sub-section (3) provides for the Appellate Conmmttee
when disposing of a case under s. 36 observing, so far as
may be, the procedure laid dowmm in s. 35. It further
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provides that references to the Advocate-General in s. 35
are to be construed as references to the Attorney-Ceneral of
I ndi a.
Sections 37 and 38 which provide for an appeal to the Bar
Council of India and to the Supreme Court effectively
run as foll ows
' Section 37 : Appeal to the Bar Council of
I ndi a.
(1) Any person aggrieved by a order of the,
di sci plinary conmittee of a State Bar
Counci | (under section 35) may, wthin sixty
days of date of the conmunication of, the
order to ‘him prefer an appeal to the Bar
Counci | of India.
(2) Every such appeal shall be heard by the

di sciplinary commttee of the Bar Council of
I ndi a whi ch may pass such order, thereon as it
deens fit.,,

"Section 38. Appeal to the Suprene Court:
Any  person aggrieved by an order nade by the
di sciplinary comittee of the Bar Council of
India under section 36 or section 37 nay,
within sixty days of the date on which the
order i s communicated to him prefer an appea
to the Suprene Court and the Suprene Court may
pass such order thereon as it deens fit."
Section 42(1) deals wth powers of the di sciplinary
conmttee of a Bar Council with regard to  the various
matters provided for in cls. (a) to (f). Section 43
provi des for nmaking of orders as to costs by the
disciplinary commttee of a Bar Council. ~Section 44 gives
powers of reviewto the disciplinary conmmttee of a Bar
Counci | . Section 48A, in Chapter-~ VI, deals wth the
revi sional. powers of the Bar Council of India.
It will be, seen fromss. 3 (2) (a), 23 (4) and 35 that the,
Advocat e-General of the State is given by the Act a very
i nportant and responsible position. Sone discussion took
pl ace before wus whether the Advocate-CGeneral = can be
considered to be the person who is charged with the duty of
saf equarding the professional integrity of the nmenbers of
the Bar, when powers and duties in that regard have been-
conferred under the Act on the-
912
State Bar Councils. | do not think it necessary to go into
that aspect as | think a# inquiry in that regard is not
rel evant for the present purpose of construing S. 37. Nor
can the analogy of the Attorney-Ceneral in a col ony
representing the Crown, being the guardian | of public
interest, as stated by Lord Denning in Attorney-General of
the Ganbia v. Pierree Sarr NJie(l) be brought "in for
interpreting S. 37 of the Act, as we are only concerned to
find out the right given to the Advocate-CGeneral by the Act.
So far as that is concerned, | amsatisfied that the Act has
given due recognition to his status by virtue of his being
the highest Lawin the St-ate, as the Advocate-General —and
who nay be trusted to place a di sinterested and
di spassi onate view before the Cormittee to enable it to cone
to a proper decision having due regard to the Advocate
concerned, as well as the entire legal profession to which
he bel ongs. Apart fromhis being under s’. 3 (2) (a) an ex-
of ficio menber of the State Bar Council, s. 23 (4) gives him
a right of pre-audience over all other advocates.
Coming to s. 35, read with S. 37, which has been extracted
earlier, the main features that energe therefrom are as
fol | ows
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(1), The State Bar Council can suo noto or on
recei pt of a conplaint, when it has reason to
believe that an advocate has been guilty of
prof essional or other misconduct refer the
case to its comittee.
(2) If the Conmttee does not summarily
reject the conplaint, it is bound to fix a
date for hearing of the case, and it is also
further bound to give notice of the date of
hearing, apart fromthe advocate concerned, to
the Advocate-Ceneral of the State.
(3) The Committee is bound in, the inquiry
to give an opportunity of being heard both to-
the advocate concerned and the  Advocate-
General . ~After such an inquiry the Conmittee
can pass one-or other of the orders enunerated
in clauses(a) to
(d) of s. 35.
(4) The Advocate-General nay appear before
the Conmittee in person or through an advocate
appearing on his behalf.
(5) The ~orders of the Cormittee have to be
conmuni cated ~to the Advocate-Ceneral and the
advocat e concer ned.
(1) [1961] 1 A C 617.
913
(6) Agai nst the orders passed under s. 35,
any ‘person aggrievedis entitled to file an
appeal. ‘under s. 37, to the Bar  Council of
I ndi a.
Wil e under the Bar CouncilsAct, the Advocate-General was
associated with the disciplinary proceedi ngs only when the
matter was being decided by the H gh Court, after receipt of
the findings submitted by the Tribunal of the Bar Council
it is significant to note that under the Act, the Advocate-
General 1is associated with the disciplinary proceedings
right from the stage of inquiry by the Conmttee. Under
sub-section (2) of s. 35 the Commttee is bound to give
notice of the date of hearing not . only to the Advocate
concerned but also to the Advocate-CGeneral of the State. It
will be noted that disciplinary proceedings may ~have been
occasi oned because of a conplaint nade by a third party or
may have been initiated suo Moto by the State Bar Counci |l
I n what ever nmanner the proceedi ngs may have been initiated,
the Advocate-General is entitled to be given notice of the
date of hearing. It cannot be a fornal and enpty notice, to
t he Advocat e- General , because sub-section. (3) clearly
indicates that the Advocate-General should be given an
opportunity of being heard. It is significant to note /that
sub-section (3) of s. 35 which, deals with the giving of am
opportunity of being heard both to the advocate “concerned
and the Advocate-Ceneral does not nake any distinction in

the opportunity so afforded to both of them The . same
opportunity that the Advocate concerned has under sub-s. (3)
is also afforded to the Advocate-Ceneral. It is —not
necessary to go to the extent of holding that there is a
"lis" before the Conmittee and that the Advocate-CGeneral is
a "party" in the sense that expression is ordinarily

understood in |law. The advocate concerned win be interested
in disputing the allegations made or charges |evelled

against him and he will be entitled to lead evidence in
support of his plea. |If there is a conplainant, he will of
course |lead evidence to support his case. The Advocat e-

CGeneral, on the other hand, is also entitled to place before
the Conmittee all aspects of the matter including facts that
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may be in favour of the advocate whose conduct is wunder
inquiry. This is because of the inportant position occupied
by him It nmay be that the Advocate-General may not be able
to appear personally and participate in all the disciplinary
proceedi ngs and that is why provision has been made in s.
35(5) enabling the Advocate-Ceneral to appear either in
person or through any advocate appearing on his behalf.
Just as the Advocate concerned will have an opportunity of
exam ning his witnesses and cross-examining the w tnesses
produced against him the Advocate-General or the counse

appearing on his behalf will also have a right of cross-
exam ning the witnesses produced in the case so as to elicit
informati on about the charge of professional m sconduct
| evel | ed agai nst the advocate concerned.

The 9 SupCl/71-14
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Advocat e General need not be vindictive and take sides as a
party to a litigation and see that the advocate is found
guilty. On the other hand, by virtue of the special and
di spassionate role occupied by him he will be able during
the inquiry to place such materials or evidence which wll
enable the Conmittee to cone to a proper and correct
finding, in the interest of both the |egal practitioner and
| egal profession to which he bel ongs.

It is in this context of the close association of the
Advocat e- General with the disciplinary proceedings that the

expressi on person aggrieved” in S- 37 has to be
i nterpreted. There can be no controversy-. that an appea
will lie against the various orders that the Conmittee nay
pass as enunerated incls. (a) to (d) of S 35 (3). The
guestion is at whose instance the appeal will lie. |If the
conplaint is dismssed, the conplainant will be a person
aggrieved’ who can file an appeal under S.37. In fact it

has been held by this Court in B. M Madani v. Comm ssi oner
of Wbrkmen’ s Conpensation, Bonbay(1l) that when proceedings
are initiated on a conplaint by a party and the Committee
after finding the advocate guilty of the charges, passed an
order reprimanding with a warning, an appeal filed by /such

a conplainant before the Appellate Comrittee only on the
guestion of sentence inposed, was-conpetent as, the
conpl ai nant was a person aggrieved' . ~Simlarly, an order

adverse to the advocate concerned, can be the subject of
appeal at his instance.

There is no controversy that the order passed by the Com
nmttee was conmuni cated to the Advocate-CGeneral .~ As already
pointed out a series of steps is contenplated under S. 35;
reference to the Commttee, of a case of professiona

m sconduct; notice of the, date of hearing to be given to
the Advocat e- General ; Advocate-CGeneral being . given an
opportunity of being heard at the hearing; the Advocate-
CGeneral being entitled to appear before the Conmittee either
in person or through an Advocate; his being entitled to be
conmuni cated with a copy of the order passed by the Com
mttee. It is in that context and for these purposes that |
have considered the neaning of the expression "any person
aggrieved" in S., 37-(1). The fact that the Advocate-
General does not allege an infringenent of any legal rights
of his own is of no consequence. The particular- preceding
in which the Advocate-CGeneral is given a right to
participate relates to an inquiry into the allegations of
m sconduct agai nst an advocate. Upon a fair construction of
S. 37 read with S. 35 of the Act, the Advocate-General, in
ny opinion is "any person aggrieved" and as such was
entitled to file the appeal under S. 37 (1) against the
order passed by the Cormittee. The same reasoning wll
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apply to the Attorney-Ceneral of India under S. 38.

(1) (CGivil Appeal No. 877 of 1968 decided on 8-10-1968).
915

It may be that in a particular case the Advocate-CGeneral may
feel that the findings arrived at in favour of the advocate
by the Conmittee is not justified by the evidence and that
decision wll have to be reconsidered by the Appellate
Conmittee; or it may even be that in a particular case the
sentence inposed by the Conmittee nay not be comensurate
with the guilt of the advocate; or it may also be that the
sentence inposed on an, advocate by the Conmittee is very

harsh or the finding of guilt is not correct. Under such
and simlar circunstances in the interests of the Advocate
and the |legal profession, the Advocate-Ceneral wll be

conpetent to bring up the matter before the Appellate
Conmittee so that justice may be done.

In this context the observations of Lord Hewart C. J. in
Sevenoaks Urban District Council wv. Twynam(1l) are apposite.
The question before the Court in that decision was whether
an objector to a proposal nade by a local authority to
acquire land in order to provide parking place for vehicles
and whose objections were overrul ed was a person aggrieved
under s. 68(3) of the Public Health Act 1925 and as such
entitled to appeal. It was found that the objector alleged
no ground of objections personally to hinself. Nevertheless
it was held that such an objector was a person aggrieved

and entitled to appeal. Lord Hewart C.J. at page 443 states :

"The ‘question thereforeis : Is it true to say
that in these circunstances and wthin the
meaning. of (this part of this statute this
respondent was a person.... aggrieved ? Now
undoubt edl y those words, a person aggrieved’
have very often been considered, and, if one
| ooked at the nereterns apart from their
cont ext and apart from the particul ar
ci rcunmst ances, it would have been, quite easy
to marshal decisions of contradictory inport.
But as has been said again and again'there is
often little utility in seeking to interpret
particul ar expressions in one statute by
reference to decisions . given wupon simlar
expressions in different statutes which -have
been enacted alio intuitu. The problem wth
which we are concerned is not, what is the
meani ng of the expression aggrieved in  any
one of a dozen other statutes, but what is its
meaning in this part of this statute ? It is a
l[ittle inportant to see what this part of this
statute is dealing with."

The above extract has been quoted with approval by Lord

Parker C.J. in Ealing Corporation v. Jones(’).

| have already indicated earlier that the problem before us

whet her the Advocate-General is a person aggrieved  under

s. 37

(1) [1929] 2 K. B. 440.

(2) [1959] 1. Q D. 384.
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of the Act will have to be tackled with reference to the

schene and provisions of the Act and that is exactly what |

have done and arrived at the conclusion that he is a person

aggri eved.

M. Daphtary argued that when the Committee consisting of

menbers of the | egal profession, has decided in favour of

the Advocate, the Advocate-Ceneral can have no grievance.

This,in my viewis really begging the question. Wy did the
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Legislature then bring in the Advocate-General at all and
why has it associated him in disciplinary proceedings from
the very beginning of the inquiry ? That and other

ci rcunst ances, already pointed out by ne, bring himunder s.
37 as "any person aggrieved."

M. Daphtary then urged that if the Advocate-CGeneral was
expected to safeguard the interest of the Advocate and the
| egal profession by seeing that proper decisions are given
by the Committee, that purpose is not served when powers
have been given to the Committee under s. 35(2) to summarily
reject a conplaint and the Advocate-Ceneral will have no
renmedy against such rejection. The short answer to this
contention is that a right of appeal nust be specifically
conferred by statute. Section 37(1) gives a right of appea
agai nst an order passed under s. 35. The orders which could
be passed after hearing the case are enunerated in clauses
(a) to (d) of S. 35 (3). It is not necessary for ne to
express  any opinion whether an order summarily rejecting a
conplaint / can also be the subject of an appeal under S
37(1) as that sectionis in very wide terns. 1In any event,
M. Daphtary's contention will only anobunt to this viz.
that the Advocate-Ceneral is not associated at the stage of
summary rejection of a conplaint. That circumstance does
not mlitate against the view already  expressed by ne.
Probably the Legislature may have felt that if there is any
wongful summary rejection of a conplaint it could be set
right by the Bar Council of India under S. 48A. But once
the Conmittee decides to hear the cases and passes an order
under s. 35, the Advocate-Ceneral gets a right. of appea
under S. 37(1).

M. V. S. Desai referred us to the decision of the Judicia
Conmittee in Advocate General of Bonbay and others v.
Pi t amber das Gokul das Mehta and ot hers(1l) wherein, according
to him an appeal by the Advocate-General of Bombay | agai nst
the decision of the H gh Court of Bonbay Pleaders Act was
entertained by the Judicial Conmttee. He has also referred
us to the discussion between the Court and counsel / in the
said decision reported in Advocate-Ceneral of Bonbay v.
Phiroz Rustonji Bharucha(2) which, according to~ him wll
show t hat though an objection about the | ocus standi of the
Advocat e- General to file an

(2) 37 Bonbay Law Reporter 722

(1) Indian Appeal s 235.
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appeal under such circunstances was raised, but was not
accepted by the Judicial Committee. | have gone - through

both the reports and there is no indication that the
guestion of mmintainability of an appeal by the Advocate-
General was decided one way or the other by the Judicia
Committee.

M. Daphtary has referred us to the decisions in Re. Si de-
botham(1), in re. Reed, Bowen & Co.,(2), The Queen v. The
Keepers of the Peace and Justices of the County of
London(3), Rex. v. London Quarter Sessions(4) and Ealing
Corporation v. Jones(5), wherein the expression person
aggrieved’ occurring in different statutes cane up for
interpretation. The principles that enmerge from those
deci si ons appear to be that a person aggrieved nust be a
person who has suffered a | egal grievance or who has cl ai ned
atitle to something and his claimhas been negatived or who
has nmaintained to the contrary in the proceedings or
litigation. It has been further held in sonme of those
decisions that the said expression does not take in any
person who nmay be affected by the order or who my fee
di sappoi nted or even annoyed at the decision. In the view
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that | take that the expression person aggrieved in s. 37
of the Act has to be interpreted in the Ilight of the
provi sions of and schene of the Act as well as the context
in which those expressions appear. | do not think it
necessary to consider in great detail those decisions which
have been rendered on different statutes.
The decision in The Minicipal Corporation of the City of
Ahmedabad v. Chandul at Shanal das Patel and ot her s(6)
referred to by M. Daphtary, in my opinion, does not assist
the appellant. In that decision it was held that when
certain notifications issued under the Land Acquisition Act
were set aside by the H gh Court, the Minicipal Corporation
on whose behalf the ;acquisition was being nmade by the
Covernment, cannot be considerd to be a person aggrieved
entitled to challenge the order of the H gh Court. An
addi ti onal reason has al so-been given agai nst the conpetency
of the appeal that even an order for costs has not been
passed -agai nst the Municipal Corporation. That decision was
rendered 'on the scheme of the Land Acquisition Act, and so
does not ‘hel'p the appellant.
It was wurged on behalf of the appellant that if the
Advocat e- General was really intended to be given a right of
appeal under s. 37 (1), the Legislature should have used the
expression any person including the Advocat e- Gener a
aggri eved by an order.
(1) 14 Chancery Davi'son 458.
(3) 25 Q B. D 357,
(5) [1959] I. Q D. 384.
(2) 19 Q B. 174.
(4) [1951] 2 K B. D. 508.
(6) (Civil Appeal No. 1716 of 1967 deci ded on 1-8-1970)
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I amof the viewthat it was unnecessary to nake any such
provi si on because the expression as it stands clearly ' takes
within its fold the Advocate-General al so.
This leaves nme with the decision in Attorney-Ceneral of the
Ganbia v. Pierre Sarr N.’Jie(1) which has been very strongly
relied on by M. Daphtary. One M. X a nenber ‘of /the,
English Bar was admitted to practice as a barrister and
solicitor of the Suprene Court of Ganmbia. The Deputy Judge
made an order striking his name off the roll of that Court.
This decision was reversed by the West African Court  of
Appeal on the ground that the Deputy Judge had no
jurisdiction in the matter. The Attorney-General of Ganbia
sought |leave to appeal to Her Majesty in Council; but the
West African Court of Appeal declined to grant himleave on
the ground that notice had not been given in due time to M.
X. The Attorney-Ceneral then made a petition to Her Mjesty
for special |eave to appeal fromthe judgnent of the  West
African Court of Appeal, setting aside the order ~of the
Deputy Judge as well as refusing to grant |eave to . appeal
The Attorney-Ceneral’s petition was granted; but liberty was
reserved to M. X to raise the prelimnary point that no
appeal lay at the instance of the Attorney-Ceneral. Duri ng
the course of argunents the Judicial Commttee rejected the
prelimnary objection.
It is to be noticed that against the decision of the Deputy
Judge striking his nanme off the roll, M. X filed an appea
to the West African Court of Appeal under s. 14 which was as
fol | ows
"An appeal shall lie to the Court of Appea
from any order of the Judge suspending a
barrister or solicitor of the Supreme Court
from practice or striking his name off the
Roll and for the purposes of any such appea
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any such order shall be deened to be an order
of the Suprene Court."
| amparticularly referring to this deci sion because certain
observations of Lord Denning on which reliance has been
placed by M. Daphtary will have to be understood wth
reference to this provision of law. Exercising jurisdiction
under this section, the West African Court of Appeal set
aside the order of the Deputy Judge. |In the first instance
the Attorney-General sought |eave to appeal to Her Mjesty
in Council fromthe West African Court of Appeal under s. 5
of the West African (Appeal to the Privy Council) Order in
Council. 1949, which is as follows
"Applications to the, <court for leave to
appeal shall . be nmade by notion or petition
within 21 days fromthe date of the judgnent
to be appeal ed from and the
(1) [1961] A C. 617.
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applicant shall give the opposite party notice
of his.intended application."
The West African Court of Appeal declined to grant |eave to
appeal to the Attorney-General on the ground that notice-had
not given within thetime mentioned in the above order to
M. X  The Attorney-GCeneral nade an application to the
Judicial Commttee for special |eave to appeal fromthe two
orders nentioned above of the West African Court of Appeal
That petition was filed under s. 31 of the Wst African
(Appeal to Privy Council) Oder in Council, 1949, which runs
as follows
"Nothing in this-order contained shall be
deened to interfere with the right of Hs
Maj esty upon the hunble petition of any person
eved by any judgnent of the Court to
adnmit his appeal therefromupon such condi-
tions as His Majesty in Council shall think
fit to inpose.™
The question that arose before their Lordships
was whet her the Attorney-General was a person
aggri eved’ under the above order
In discussing this question Lord Denning at
page 634 observes :
P The words person aggrieved are  of
wi de inport and should not be subjected to a
restrictive inter pretation. They do not
i nclude, of course a nere busy body who is
interfering in things which do not - concern
him but they do include a person who has a
genui ne grievance because an order has . been
nade whi ch prejudicially affects his
i nterests. Has t he At t oney- Gener al a
sufficient interest for this purpose? | Their
[ ordships think that he has. The Attorney-
General in a colony represents the Crown as
the qguardian of the public interest. It is
his duty to bring before’ the judge —any
m sconduct of a barrister or solicitor which
is of sufficient gravity to war r ant
di scriplinary action. True it is that if the
judge acquits the practitioner of m sconduct,
no appeal is open to the AttorneyCeneral. He
has done his duty and is not aggrieved. But
if the judge finds the practitioner guilty of
pr of essi onal m sconduct, and a Court of Appea
reverses the decision on a ground which goes
to the jurisdiction of the judge, or is

agori
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otherwi se a point in which the public interest
is concerned, the Attorney-Ceneral is a
per son aggrieved’ by the decision and can
properly petition Her Mjesty for specia
leave to appeal. It was for these reasons
that their Lordships rejected the prelimnary
objection and held that the Attorney-Genera
was a
920
person aggri eved’ by the decision of the West
African Court of Appeal."
The observations made in the above extract, in ny opinion
have to be related to the particular provision of the order
in Council which the Judicial Conmittee was considering. In
the case before the Judicial Committee, the Attorney-CGenera
had initiated the disciplinary proceedings against the
Barrister. Under S. 14, there was only a very limted right
of appeal and that too in favour of the barrister or
solicitor / in-respect of the orders nentioned therein. The
Attorney-'General ,~ though he nmay have been the conpl ai nant
under S. - 14 had no right of appeal if the barrister was
acquitted. That is why Lord Denning states that it is true
that if the Judge acquits the practitioner of m sconduct no
appeal is open to 'the Attorney-General. . This view, wth
respect, is correct because S. 14 does not give a right of
appeal to the Attorney-General. Lord Denning, no doubt, has
further stated that the Judicial Comrmittee has rejected the
prelimnary objection in view of the fact that it was of the
opi ni on that in ‘the case before it a question of
jurisdiction or a point of public interest is involved and
therefore, the Attorney-General is a person aggrieved.
I  have already indicated that-there are no restrictions or
[imtations inposed in S. 37 of the Act giving a right of
| only to the advocate who nay have beenfound guilty.
On the other hand, the words "any person aggrieved" in S. 37
are very wde, and as observed by Lord Denning in the
opening part of the above extract ‘these words should not be
subjected to a restrictive interpretation. |In the 'view that
| take that the Advocate-General has an unqualified right of
appeal under s. 37(1) | do not think it necessary either to
refer to Art. 165 of the Constitution nor do | ~think it
necessary to consider the further question whether the
appeal filed by the Advocate-General before the Bar _Council
of India relates to any question of jurisdiction or a point
of public interest.
To conclude, the appeal filed by the Advocate-Ceneral of
Mahar ashtra before the Appellate Comm ttee was conpetent and
this point has to be held against the Appellant. The result
will be that the appeal before us will have to be heard on
nmerits.
RAY, J. | agree with Vaidialingam J. | desire to express ny
separate opinion in view of the inportance of the question
raised in this appeal
This 1is an appeal fromthe order dated 26 October, 1969  of
the Disciplinary Conmttee of the Bar Council of India

suspendi ng the appellant frompractice for a period of
one year.
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An appeal to the Disciplinary Commttee of the Bar Counci
of India was preferred by Shri H M Seervai, Advocate

General of Maharashtra against the order dated 17 Cctober,
1968 of the Bar Council of Maharashtra holding that the
appellant was not guilty of professional msconduct or
ot herw se.

Before the Disciplinary Committee of the Bar Council of

appea
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India a prelimnary objection was taken by Adi Pheroz Shah
Gandhi as to the nmaintainability of the appeal preferred by
the Advocate General of Mharashtra

The appel | ant pressed the same preliminary objection in this
Court, nanely, that the Advocate CGeneral of the State of
Maharashtra could not prefer an appeal against an order of
the Disciplinary Conmttee of the State Bar Counci l

The relevant provision for appeal to the Bar Council of
India is to be found in section 37 of the Advocates Act,
1961 (hereinafter referred to as the Act). There are two
sub-sections of section 37. The first sub-section enacts
that any person, aggrieved by an order of the Disciplinary
Committee of the State Bar Council made under section 35
may, wthin sixty days of the date of the conmmunication of
the order to him prefer an appeal to the Bar Council of
India. Sub-section (2) of section 37 states that every such
appeal shall be heard by the Disciplinary Cormttee of the
Bar Counci| of India.

The present appeal i's under section 38 of the Act which con-
fers right of appeal to the Supreme Court by any person
aggrieved by an order nade by the Disciplinary Comrittee of
the Bar Council of India.

The entire controversy in this appeal centers on the neaning
of the words any person aggrieved by an order of the
Disciplinary Commttee of the State Bar Council’ occurring
in sub-section (1) of section 37 of the Act. The sane words
al so occur in section 38 of the Act.

M. Daphtary on behalf of the appellant contended first that
the Advocate General did not represent public interest and
could not therefore be said to be a person aggrieved by an
order of the Disciplinary Commttee. Secondly, ‘that the
provisions in section 35 of the Act that the Advocate
CGeneral was entitled to a notice from the Disciplinary
Committee of the date of hearing and the provision that the
Advocat e Gener al was entitled to be heard by t he
Disciplinary Comrmittee could not have the effect of making
the Advocate GCeneral a party, and, thirdly, the /Advocate
CGeneral was an inpartial person and his duty would end by

nmaki ng submi ssions, if any, before t he Di sci plinary
Conmittee and he woul d
922

not be a person aggrieved either by an order of dismssal of
a conplaint against the Advocate or by any order ~passed
agai nst the Advocate.

Notices were given to the Attorney Ceneral and the Advocates
CGeneral of different States in view of the inportance of the
guestion involved in this appeal. M. V. S. Desai on behalf
of the Advocate General of Mharashtra, M.  Setalvad on
behal f of the Bar Council of India, Dr. Seyied Mihanmad on
behal f of the Attorney General, M. Datar counsel for the
Maharashtra State Bar Council of India, Dr. Seyied  Mihamuad
on behalf of the of other States all contended that the
Advocate Ceneral would have the right under the Act to
prefer an appeal as a person aggrieved by an order of the
Disciplinary Commttee of a State Bar Counci l

Various decisions were cited at the Bar to illustrate the
neaning of the words person aggrieved' . One group of

decisions is based on the locus classics in Re. Ex-parte
Si debot han{ 1) . The other line of decisions is to be found
in Ex-parte Oficial Receiver, In Re. Reed. Bowen & Co.(2)
and Sevenoaks Urban District Council v. Twynan{3). Janes,
J. in the case of Ex-parte Sidebothamsaid that "a person

aggrieved’ must be a man who has suffered a | egal grievance,
a man agai nst whom a deci si on has been pronounced which has
wongfully deprived himof sonething, or wongfully refused
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him sonmething, or wongfully affected his title to
sonet hing." Lord Esher, M R on the other hand in Ex-parte
Oficial Receiver In Re. Reed, Bowen & Co.(2) said that the
nmeani ng gi ven by Janmes, L.J. to the words person aggrieved
woul d not be an exhaustive definition and the words would
include a person who has asked for a decision for which he
had a right to ask, and has been wongfully refused. 1In the
Sevenoaks(3) case Lord Hewart, C. J. said "that when a person
m ght nmake an objection and was entitled to a decision upon
it he would, if the decision was adverse to himbe, able to
appeal ".

These decisions indicate that the words person aggrieved
woul d have different shades of neaning in accordance wth
the tenor of the relevant statute. The observations of
James, L.J. in the case of Ex-parte Sidebothamturn on the
meani ng of the words person aggrieved occurring in the
English Bankruptcy Act, 1914 which, inter alia, provided
that the orders of the Court in bankruptcy matters except in
cases 'specially excluded were subject to appeal at the
i nstance ‘of ‘any person aggri eved even if he had not appeared
in the court-below. It is inthe context of the English
Bankruptcy Act that creditors, trustees, administrators of a
debt or

(1) 14 Ch. D. 458

(3) [1929] 2 Y..B. 404.

(2) 19 QB.D. 174.
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or bankrupt would have a |l egal grievance against whom a
deci sion has been pronounced which has wongfully deprived
him of sonething, or wongfully refused him sonething, or
wongfully affected his title to sonething.

Lord Hewart, C. J., in Sevenoaks case(l) said "the problemis
not what is the meaning of the expression person aggrieved
in one or dozen statutes but what is its meaning in this
part of the Statute". |In that case the relevant provision
of the Public Health Act conferred a power on a |oca
authority to provide within that ‘district suitable parking
place for vehicles. The statute further in that case
contenplated a notice of the proposal to acquire land for
using it as a parking place and objections, if any. to such
proposal . VWhen objections were nmade, the |ocal authority
would have to consider them |In the Sevenoaks case the
Urban Council considered the objection of a rate payer and
thereafter proceeded with the scheme of the parking place.
Lord Hewart, C. J. in giving meaning to the words person

aggrieved’ in that case said that first a person  was an
aut hor of an objection, and, secondly, he was aggrieved by
the refusal of his objection. It was held that. a specia
i ndividual right was infringed. 1In the Sevenoaks(1l) /case

there was neither a pecuniary nor a proprietary grievance.
The action of the local authority in providing a- parking
place invited objections. It is the refusal of that
objection which constituted a grievance and it was a
grievance sustainable in | aw

M. Daphtary relied on the observations of Janmes, L.J. in
Re. Sidebotham (2) that a, disappointed person would not be

a person aggrieved and also on the observations of Lord
Coleridge in Queen v. Keepers of the Peace and Justices of
the County of London (3 ) that one woul d not be an aggrieved
per son because sonmeone was held not to have done w ong. In
other words, it was said that the Advocate GCeneral would
make subm ssions or advance contentions and the non-
acceptance by the Disciplinary Conmittee of such subm ssions
woul d not constitute either a legal grievance or rejection
of a renedy asked for.
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M. Daphtary also |leaned heavily on the decision of the
Judicial Committee in Attorney CGeneral of Ganbia v. Pierre
Sarr N Jie(4) in support of two propositions. First, that
the Judicial Committee found in the Gambi an case that in the
colonies the Attorney Ceneral represented the Crown and was
therefore the guardian of the public interest. M. Daphtary
submitted that the Advocate General did not represent public
interest in our country and therefore could not be said to
be a guardian of public interest. Secondly, the Judicia
Committee in the Ganbian case said that in

(1) [21929] 2 K B. 404.

(3) 25 QB.D 357

(2) 14 Ch. D. 458.

(4) [1961] A C 617.
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relation to disciplinary proceedings if a |l egal practitioner
was acquitted of  misconduct no appeal was open to the
Attorney Ceneral because he had done his duty and was not
aggri eved. Extracting that proposition from the Ganbian
case M. _Daphtary subnmitted that 'simlarly the Advocate
General could not have any grievance where an Advocate was
acquitted.

The purpose and the provisions of the Advocates Act, 1961
will determ ne whether the Advocate General is a person
aggrieved within the nmeaning of the relevant sections in the
Act . It may not /be out of place to refer to the Bar
Councils Act, 1926 which dealt with disciplinary conduct of
practitioners. Prior to the Advocates Act the H gh Court
under the Bar Councils Act, 1926 had power to suspend any
advocate from practice whomit found guilty of professiona
or other msconduct. Under the said 1926 Act upon receipt
of a conplaint nade to it by any court or by Bar Council or
by any other person that any Advocate had been guilty of
m sconduct, the High Court if it did not summarily Treject
the conplaint referred the case for enquiry to the Bar
Council or after consultation withthe Bar Council 'to the
Court of a District Judge and the High Court mght of its
own notion refer any case in which.it had reason to believe
that any such Advocate had been so guilty. |If any case was
referred under the Bar Councils Act, 1926 for enquiry, the
case was to be enquired into by the Cormittee of the Bar
Council which was called the Tribunal-: The Tri buna
consisted of not less than three and not nore than five
nenbers of the Bar Council appointed for that purpose by the
Chief Justice or Chief Judge of the High Court, and one of
the menbers so appointed was the President of the Tribunal
The finding of a Tribunal was forwarded to the H gh Court
through the Bar Council and the finding of a District Court
was to be forwarded direct to the H gh Court with a copy to
the Bar Council. On receipt of the finding the Hi gh /Court
was to fix a date for the hearing of the case and notice of
the date so fixed was to be given to the Advocate concerned

and to the Bar Council and to the Advocate GCeneral. The
H gh Court was al so required under the statute to afford the
Advocate concerned and the Bar Council and the Advocate

CGeneral an opportunity of being heard before orders were
passed in that case.

M. Desai relied on the provisions of the Bar Councils Act,
1926 to show that under the said Act notice was to be given
to the Advocate General and that the Advocate General was
entitled to be heard and he relied on a decision of the
Judicial Committee in Advocate General of Bonbay v. Phiroz
Bharucha(l) and the decision of this Court in Bhataraju
Nageshwara Rao v. The, Hon’ ble Judges of the Madras High
Court & Ors. (2 ) in support of two
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(1) 62 1. A 235: 37 Bom L. R 722.

(2) [1955] 1. S.C R 1055.
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propositions, namely, that the Advocate General could prefer
an appeal and in an appeal preferred by the Advocate
concerned, the Advocate General would be a respondent to
such an appeal. In Bharucha's case(1l) certain Advocates
were nenbers of Associations declared unl awful by Gover nnent
and they were convicted of offences punishabl e under section
17(1) of the Crininal Law Armendnment Act, 1908. The High
Court did not take any steps, against the Advocates an the
ground that it did not consider that nmenbership of an
unl awf ul  Associ ati on woul'd render the Advocates wunfit for
the exercise of the profession. The Advocate GCeneral of
Bonbay nmde applications for special |eave before the
Judicial Conmittee to appeal against the decision of the
H gh Court. The Judicial Committee did not grant any

speci al leave and agreed with the view of the H gh Court.
No question was raised in the  applications before the
Judi ci al Conmittee as to the nmmintainability of t he
applications for special l'eave.” It should be noticed that
under the Bar Councils Act there was no provision for any
appeal . M, Desai rightly relied on the decision of the

Judicial Committee not for an actual decision that the,
Advocate GCeneral had a right of appeal but for the purpose
of showing that the Advocate General had not only |ocus
standi to nake an application for |eave but also could be
said to have been aggrieved by an order in relation to
prof essional misconduct of an- Advocate. The Judi ci a
Conmittee would not have entered into the merits of the.
case if the Advocate General had no right to apply for |eave
to, appeal

The decision of this Court in Bhataraju’s case(2) was to the
effect that in an appeal preferred to the Suprene Court by
an Advocat e agai nst whom an order of suspension was passed
by the Hi gh Court under section 12 of the Bar Councils Act,
the proper respondents woul d be the conplainant, if any, the
Bar Council and the Advocate General of the State ~concerned
and not the H gh Court. The appeal to this Court in
Bhataraju' s case(2) was by special |eave. This Court held
t hat the Advocate GCeneral, the Bar Council — and the
conpl ainant would be parties to the appeal on the ground
that notices under the Bar Councils Act had been issued top
those persons. The decisions of this Court and the Judicia
Committee both indicate, that the Advocate General under the
Bar Councils Act had | ocus standi in nmaking an application
for leave to appeal and being a respondent to ~an appea
preferred by the Advocate.

The position held by the Hi gh Court under the Bar Councils
Act, 1926 is now occupi ed by the Bar Council under the Advo-
cates Act. There are State Bar Councils and there'is also a

Bar Council of India. Every Bar Council 1is a body
corporate. The

(1) 62 1. A 2350 (2) [1955] 1 S.C R 1055
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functions of the State Bar Council are inter alia to adnmt
persons as advocates on its roll; to prepare and naintain
such roll; to entertain and determ ne cases of nisconduct
agai nst advocates on its roll; to safeguard the rights,
privileges and interest of advocates on its roll. The

functions of the Bar Council of India are to lay down-
standards of professional conduct and etiquette for advo-
cates, to lay down the procedure to be followed by the
Disciplinary Conmittee of the Bar Council of India and the
Disciplinary Comrittees of the State Bar Councils, to
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safeguard the rights, privileges and interests of advocates.
A Bar Council is enpowered under the Act to constitute one
or nore Disciplinary Conmittees.

Sections 35 to 44 deal with conduct of Advocates and powers
e Disciplinary Conmttees of the State Bar Councils as

al so of the Bar Council of India. Under section 35 of the
Act where on receipt of a conplaint or otherwise a State
Bar Council has reason to believe that any advocate on its

roll has been guilty of professional or, other m sconduct,
it shall refer the case for disposal to its Disciplinary
Conmittee. The Disciplinary Committee of a State Bar
Council, if it does not summarily reject the conplaint,
shall fix a date for the hearing of the case and shal

cause. a notice thereof to be given to the advocate
concerned and to the Advocate General of the State. The
Disciplinary Conmittee of a State Bar Council after giving
t he advocate concerned and ~the Advocate CGener al an

opportunity of ~being heard, may dismss the conmplaint or
reprimand  the advocate, suspend the advocate from practice
for such period-as it may deemfit, or renove the nane of
the advocate fromthe State roll of advocates. VWere any
notice is issued to the Advocate General, the Advocate
CGeneral may appear before the Disciplinary Cormmttee of the
State Bar Council either in person or through any advocate
appearing on his behalf. These provisions establish first
that the Advocate Ceneral is entitledto a notice of the
dat e of hearing, secondly, that no order can be made by the
Di sciplinary Conmittee without giving an opportunity to the
Advocate Ceneral of being heard, and, thirdly, that the
Advocate Ceneral may appear in _person or through any advo-

cate. It cannot be said that the Advocate General is
appearing as a friend of the Court. The ~right " of the
Advocate Ceneral to appear is based on statute. The word

is used to indicate the choice of the Advocate Cenera

to appear in person or through any advocate. He may choose
not to appear at all. But when the Advocate General does
appear, he does so by virtue of ‘the statutory rights and
powers conferred on him It is, therefore, necessary to
know as to why notice under the Act is given to the Advocate
General and why he is to be heard before an order is nmade
by the Disciplinary Commttee.

The Judicial Committee in the Ganmbi an case found that the
name of N Jie was struck off the roll of barristers and
solicitors of

927

the Supreme Court of Ganbia by an order of Abbott, J.,
Deputy Judge of the Suprene Court in the Colony of Ganbia.
The Deputy Judge had jurisdiction to represent. the Chief
Justice in the exercise of his judicial powers. . The power
to strike the name of the legal practitioner off the rol
was held by the Judicial Conmittee not to be a - judicia
power but an adm nistrative one of the Chief Justice of the
Supreme Court of Gambia. Therefore, the order of Abbott, J.
was w thout jurisdiction. The West African Court of Appeal
under those circunstances set aside the order of Abbott,  J.
The Attorney Ceneral of Ganbia thereupon preferred an appea
to the Judicial Conmittee. An appeal to the Privy Counci
lay wunder section 31 of the West African (Appeal to Privy
Council) Order in Council, 1949. Broadly stated, the pro-
vision was to the effect that any person aggrieved by any
judgrment of the Court «could prefer ail appeal to Hs
Maj esty. The Judicial Committee construed the words person
aggrieved’ occurring in section 31 of the West African O der
in Council, 1949 not to be subjected to a restrictive
interpretation but to include a person who has a genuine

of th

may
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gri evance because an order has been made which prejudicially
affected his interest. The Attorney General of Ganbia was
found to have sufficient interest for the purpose and the
interest was held to be a public one which the Attorney
CGeneral represented. The Judicial Committee also said that
if the Judge found the practitioner guilty of m sconduct and
the West African Court of Appeal of Ganbia reversed the
deci sion which went to the jurisdiction of the Judge, or was
otherwise a point in which public interest was concerned,
the Attorney GCeneral would be a person aggrieved by the
deci si on. The Judicial Conmittee construed the wor ds
n aggrieved’ to include the Attorney General of Ganbia

as representing the public interest.

The nost significant feature in sections 35 and 36 of the
Act is that the Disciplinary Comittee does not either give

any notice to or hear the conplainant. On the contrary
notice is given under section 36 to the Attorney General and
under section 35to the Advocate Ceneral. The Disciplinary

Conmittee w thout giving the Attorney General in one case
and the Advocat e General in-another case an opportunity of
being heard cannot pass any order. against the Advocate
concer ned. The Attorney General under Article 76 of the
Constitution and the Advocate General under Article 165 of
the Constitution have to discharge the functions conferred
on themby or under the Constitution or any other Ilaw for
the time being in force. The Advocates Act concerns the
Advocate and it is in the fitness of things that the
Attorney General ‘and the Advocate Ceneral of a State are
heard as persons representing the profession which assists
the litigant public and the courts in the adm nistration of
justice. The Attorney General and the Advocates General of
States are persons of high standing
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and with long experience in the profession and it is
i ndi sputable that they will ever-adopt any partisan attitude
in proceedings before the Disciplinary Commttee. The
Advocates Act gives special preeminence to the /Attorney
CGeneral and the Advocate General in disciplinary proceedi ngs
because it is not an attenpt of the Disciplinary Committee
to redress the grievance of an individual conplainant but to
find out whether there is any breach of professional
standard and conduct. The high tradition, dignity and
purity of the Bar is to be nmmintained. The Attorney Genera

and the Advocate General are heard because they are heads

of their respective Bar and the pr oceedi ngs af f ect
di scipline and dignity of the Bar and touch the professiona

conduct of an Advocate.

They are not parties to a lis’. They have no personal . or

pecuniary or proprietary interest in the mtter. It is
mani fest that their | ocus standi and interest is based on
prof essional code of conduct and for the purpose of
uphol ding the purity of the Bar and preservation of correct
standards and nornms in the profession. The Attorney Ceneral
and the Advocates GCeneral will uphold the professional
di scipline, dignity and decorumand that is why no order is
nade by the Disciplinary Commttee without giving them an
opportunity of being heard.

The issue before the Disciplinary Committee is whether there
has been professional msconduct and the question has to be
| ooked at purely fromthe point of view of profession. The
prof essi on touches the public on the one hand and the courts
on the other. On no other basis could the presence of the
Advocat e General be expl ai ned.

In a recent decision of this Court in B. M Mdnani v. Com
m ssioner of Wrknen's Conpensation, Bonmbay(1l) the Comm s-

per so
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sioner of Worknen's Conpensation preferred an appeal for en-
hancenent of penalties against the Advocate concerned. This
Court held that the Conmi ssioner was entitled to maintain
the appeal as a person aggrieved. M. Daphtary at one stage
contended that a conpl ai nant woul d not be a person aggrieved
within the neaning of the relevant section of the Advocates
Act to prefer an appeal. The decision of this Court repels
t hat submi ssi on.

It may not be out of place to notice that the Act uses the
wor ds person aggrieved’ and not the words party

aggri eved’ . First in disciplinary proceedings there is no
party. It is a matter touching the professional conduct of
the Advocate. The enquiry is by the Disciplinary Comrttee.
The Advocate is heard. The Attorney Ceneral in one case and

the Advocates Ceneral in other cases are heard. They are
heard not because they -are parties but because t hey
represent the interest of the profession. They represent

the standards to be nmintained in the profession. Suppose,
(1) C. A 'No. 877 of 1968 deci ded on Cctober 10, 1968.
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the Disciplinary Commttee hel d proceedi ngs without giving
notice to the Advocate General or nade an order Wthout
giving the Advocate General an opportunity of being heard.
In either Case the Advocate CGeneral would be a person
aggrieved. Wuld the participation by the Advocate GCenera
in the proceedings before the Disciplinary, Commttee alter
the position ? Neither. on logic nor on principle could it
be said that the Attorney General and the Advocates GCenera

who have the right to be heard could not be per sons
aggri eved by the decision. If they have the right to be
heard they nmay have grievance as to the result of the
heari ng.

The Attorney General and the Advocates  General \ receive
notice and are entitled to be heard by virtue of the
provisions in the statute. They are performng statutory
duti es. They are not contenplated in the statute as
ordinary counsel. It was not themintention of the statute
that they would be nerely neutral observers before the
Disciplinary Conmittee and they would have no duty to
perform They would have to express their views one way or

the other. It is true that they would be conpletely free
from personal favour or disfavour in these matters touching
the professional conduct. Their presence bef ore t he
Disciplinary Comrmittee is explicable only on the ground  of
adhering to the correct professional code. It woul d
therefore be open to them At t or ney- General and t he
Advocate General to take the view that in a matter of

sufficient gravity a conpletely inadequate punishnent would
not be in public interest of the profession. Simlarly,if
the punishnent is severe in a case, which did not /'nerit
such. action, the Attorney General and the Advocate  Genera
woul d be persons aggrieved to have it corrected.

To accede to the contention of M. Daphtary that the words,

' person aggrieved’ refer only to Advocates would be
m sreadi ng the provisions. The words person aggrieved wl]l
be referable to,the Advocate concerned, the conplainant and
the Attorney General or the Advocate General as the case may
be. The Attorney General and the Advocate Ceneral wll be
persons aggri eved because they are interested in maintaining
the professional rectitude. The Attorney General and the
Advocat e General have the right of pre-audience. Such right
determ nes that they are | eaders of the professionin their
respective fields. They wll ask formatting the proper
standards of professional ethics. It is from that point of
view that the Attorney Ceneral and the Advocate General wll




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 56 of 56
be aggri eved persons when they will find that them interest
of t he Bar, the, public interest have not been
pr oper saf eqguarded by decisions of the Disciplinary

Conmittee of-the Bar Council.
169 Sup A/ (P)-71-15
930
For these reasons | am of opinion that the Advocate General
of the State of Maharashtra is conpetent to appeal as a
person aggri eved under section 37 of the Advocates Act,
1961.

ORDER
In accordance with the opinion of the majority, the appeal
is allowed and the order of the Bar Council of India is set
aside. There shall be no order as to costs.
V. P. S
931




