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Leave granted.

Constitutional validity of Clause (g) of Entry IV of the First Schedul e
of the Madhya Pradesh Mt oryan Karadhan Adhi niyam 1991 (for short "the
1991 Act") as anmended by Madhya Pradesh Mt oryan Sanshodhan
Adhi ni yam 2004 read wi th Explanation (7) of the First Schedule thereof is
in question in these appeals which arise out of a judgnent and order dated
28. 06. 2005 passed by a Division Bench of the H gh Court of Madhya
Pradesh at Jabal pur.

Appel | ants herein are holders of contract carriage permts. On
al | egations that they have been using their vehicles as stage carriage permts,
the vehicles were detained. They were asked to pay duty as if the vehicles
were being plied without any permt.

The Parliament enacted Mdtor Vehicles Act, 1988 (for short "the
1988 Act") to consolidate and anend the law relating to notor vehicles in
exercise of its legislature power under Entry 35, List IIl of the Seventh
Schedul e of the Constitution of India. The said Act is a self-contained code.

"Permit" has been defined in Section 2(31) to nean "a permit issued
by a State or Regional Transport Authority or an authority prescribed in this
behal f under this Act authorizing the use of a notor vehicle as a transport
vehicl e".

"Stage carriage", "contract carriage" and “tourist vehicle" have been
defi ned under Sections 2(40), 2(7) and 2(43) of the 1988 Act as under

"2(40) "stage carriage" nmeans a notor vehicle
constructed or adapted to carry nore than six
passengers excluding the driver for hire or reward
at separate fares paid by or for individua
passengers, either for the whole journey or for
stages of the journey;

2(7) "contract carriage" neans a notor vehicle

which carries a passenger or passengers for hire or
reward and i s engaged under a contract, whether
expressed or inplied, for the use of such vehicle as
a whole for the carriage of passengers mentioned
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therein and entered into by a person with a hol der
of a permit in relation to such vehicle or any
person authorised by himin this behalf on a fixed
or an agreed rate or sum 027

(a) on a time basis, whether or not with reference
to any route or distance; or

(b) from one point to another

and in either case, w thout stopping to pick up or
set down passengers not included in the contract
anywhere during the journey, and includes\027

(i) a maxicab; and

(ii) a notorcar notwithstanding the separate fares
are charged for its passengers;

2(43) "tourist vehicle"” nmeans a contract carriage,
constructed or adapted and equipped and

mai nt ai ned in accordance with such specifications
as may be prescribed in thi's behal f;"

Section 66 of the 1988 Act deals with grant of permit. Section 72 of
the 1988 Act provides for grant of stage carriage permit. In terms of Sub-
section (1) thereof, a stage carriage permt nmay be granted or refused to be
granted in accordance with the application but subject to the provisions of
Section 71 and with such nodificationas it deens fit. Sub-section (2) of
Section 72 provides for the conditions as enunerated therein for grant of
such permit. Section 74 of the 1988 Act provides for grant of contract
carriage permt on alnost simlar ternms. Sub-section (2) of Section 74
provides for grant of such permts on one or nore of the conditions
enuner at ed therein including:

(i) use of the vehicle in a specified area or on a specified route or routes;
(ii) specified rates of hiring shoul d not exceed specified maxi numrates;
and

(i) nunber of passengers.

Clause (ix) of Sub-section (2) of Section 74 of the 1988 Act
enpowers the Regional Transport Authority to vary the 'conditions of permt
or attach to the permit further conditions. Cause (xii) of Sub-section (2) of
Section 74 reads as under

"(xii) that, except in the circunstances of
exceptional nature, the plying of the vehicle or
carrying of the passengers shall not be refused;”

Sub-section (3) of Section 74 reads as under

"(3) (a) The State CGovernnent shall, if so directed
by the Central Governnent, having regard to the
nunber of vehicles, road conditions and other

rel evant matters, by notification in the Oficia
Gazette, direct a State Transport Authority and a
Regi onal Transport Authority to limt the nunber
of contract carriages generally or of any specified
type, as may be fixed and specified in the
notification, operating on city routes in towns with
a popul ation of not less than five | akhs.

(b) Where the number of contract carriages are
fixed under clause (a), the Regional Transport
Authority shall, in considering an application for
the grant of permt in respect of any such contract
carriage, have regard to the following nmatters,
nanel y:\ 027

(i) financial stability of the applicant;
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(ii) satisfactory performance as a contract carriage
operator including paynent of tax if the applicant

is or has been an operator of contract carriages;

and

(iii) such other matters as nmay be prescribed by the
State CGovernnent”

Section 192A of the 1988 Act provides for a penal clause stating:

"(1) Whioever drives a notor vehicle or causes or
allows a notor vehicle to be used in contravention

of the provisions of sub-section (1) of section 66 or
in contravention of any condition of a permt
relating to the route on which or the area in which
or the purpose for which the vehicle may be used,
shal | be punishable for the first offence with a fine
whi ch may extend to five thousand rupees but shal

not be less than two thousand rupees and for any
subsequent of fence with inprisonnent which may
extend to one year but shall not be less than three
nonths or-with fine which may extend to ten

t housand rupees but shall not be |less than five

t housand rupees or wi th both:

Provided that the court may for reasons to be
recorded, inpose a’'l esser punishment.

(2) Nothing in this section shall apply to the use of
a notor vehicle in an energency for the
conveyance of persons suffering fromsickness or
injury or for the transport of materials for repair or
for the transport of food or materials to relieve
di stress or of nedical supplies for a |like purpose:
Provi ded that the person using the vehicle reports
about the sane to the Regional Transport
Authority within seven days fromthe date of such
use.

(3) The court to which an appeal lies from any
conviction in respect of an offence of the nature
specified in sub-section (1), nay set aside or vary
any order made by the court bel ow,

notw t hst andi ng that no appeal |ies against the
conviction in connection with which such order
was nade. "

The 1988 Act, thus, contains penal provision for violation of the
provi sions of the said Act and/ or violating theterns and conditions of the
permit. A penalty can be inposed by a court. An order of penalty is an
appel | abl e one. The Central Covernnent in exercise of its power conferred
upon it nmade rules known as the Central Mtor Vehicle Rules, 1989. Rul es
85 and 85A of the Rules provide for additional conditions of tourist permt.

The 1988 Act and the Rul es nade thereunder “provide for a conpl ete
code. The matter relating to the inposition of tax, however, is provided for
under the statutes enacted by each State. The State of Midhya Pradesh for
the said purpose enacted the 1991 Act. Section 2(c) of the 1991 Act defines
"tax’ to nmean a tax |leviable under the Act. Section 3 providesthat a tax shal
be | eviable on every notor vehicle used or kept for use in the State at the
rates specified in the First Schedule. Section 16 provides for power of entry,
sei zure and detention of motor vehicles in case of non-paynent of tax. Sub-
sections (1) to (5) of Section 16 of the 1991 Act read as under

"16. Power of entry, seizure and detention of

Mot or Vehicles in case of non-paynent of tax : (1)
The Taxation Authority or any other officer,

aut horised by the State Governnent in this behalf,
may at all reasonable tinme enter into and inspect
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any notor vehicle or prem ses where he has reason

to believe that a notor vehicle is kept for the

pur pose of verifying whether the provisions of this
Act or any rules nade thereunder are being

conplied with:

Provided that no officer shall be authorised under
this sub-section with respect to nmotor cycles and
notor cars :

(2) Any person driving a notor vehicle in any

public place shall, on being so required by the
Taxation Authority or any officer authorised in this
behal f by the State Governnent, produce--

(a) the certificate of registration

(b) the token in evidence of the paynent of tax ;

and

(c) the certificate of insurance relating to the use of
the vehicle and shall keep such vehicle stationary
for such tinme as may be required by such authority

or officer to satisfy hinmself that the tax in respect
of such notor vehicle has been paid

Provi ded that in the case of a notor vehicle other
than a transport vehicle; the certificates so required
shal | be produced for inspection within such period
and in such manner as may be prescri bed under
Sub-section (4) of /'Section 130 of the Mt or

Vehi cl es Act, 1988.

(3) The Taxation Authority or any officer

aut horised by the State CGovernnent -inthis behalf

may if he has reason to believe that a notor

vehicl e has been or is being used w thout paynent

of tax, penalty or interest due, seize and detain
such notor vehicle and for this purpose take or

cause to be taken any step as nay be considered
proper for the tenmporary safe custody of such

nmot or vehicle and for the realisation of tax due.

(4) Were a notor vehicle has been seized and
det ai ned under Sub-section (3), the owner or the
person i ncharge of such vehicle may apply to the
Taxation Authority or any officer authorised in this
behal f by the State Governnent together with the

rel evant docunents for the rel ease of the vehicle
and if such authority or officer after verification of
such docunents, is satisfied that no anpbunt of tax

is due in respect of that vehicle, may by an order in
witing rel ease such vehicle.

(5) Where a notor vehicle has been seized and
det ai ned under Sub-section (3), the Court taking
cogni zance of the offence shall not rel ease such
vehicle."

Section 23 of the 1991 Act enpowers the State to amend the Schedul e
inregard to the rates of tax by not nore than fifty per cent of the rates
specified therein. As noticed hereinbefore, the rate of tax i's specified in the
First Schedul e appended to the said Act. Entry IV of the First Schedul e
provi des for public service vehicle. The relevant portions of C auses (d), (f)
and (g) of Entry IV of the First Schedul e read as under

"Cl ass of Mdtor Vehicle
Rate of Quarterly tax
for Mdtor Vehicles

I V.

PUBLI C SERVI CE VEHI CLE
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* % %

* k%

(d) Vehicles pernmitted to carry nore than
si x passengers plying as stage carriage on
routes other than city routes \026

* % %

(2) In respect of vehicles permitted to
play as ordinary service for every
passenger which the vehicle is pernitted
to carry and where the total distance
permtted to be covered by a vehicle in a
day \ 026

(i) does not exceed 100 kns.

(ii) thereafter for each 10 kms:

* k%

Rs. 160 per seat per
nmont h

Rs. 10 per seat per
nont h.

(f) Contract carriage

* k%

(3) Vehicle pernmitted to carry nmore than
si x passengers and plying as contract
carriage covered by all India Tourist
permt issued by other State under sub-
section (9) of Section 88 of the Mtor
Vehicl es Act, 1988 for each seat
(excluding driver) which the vehicle is
permtted to carry.

* k%

(5) Vehicles pernmitted to carry nore than
si x passengers and plying as contract
carriage on special permt granted under
sub-section (8) of Section 88 of the

Mot or Vehicle Act, 1988 by the other

State for each seat (other than the driver)
which the vehicle is pernitted to carry

Rs. 40.00 per seat per
day for the entire period
vehicle remains in

Madhya Pradesh
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50 paise for ordinary
bus and Re. 1 for

del uxe/ air-conditioned
bus per seat per 10 kns.
or part thereof for the
entire distance to be
covered in accordance
with the conditions of
the permit, in addition
to tax paid under clause
(c), (d), (e) or (f)(2) as

the case may be.

(g) Mdtor Vehicle plying without permt
(a) Vehicle pernmitted to carry exceedi ng
3 but not exceedi ng 29 passengers

(excl uding driver) \026

(b) Vehicle permtted to carry exceedi ng
29 passengers (excluding driver)

Rs. 600 per seat per
nmonth in accordance
with entire registered
seating capacity;

Rs. 1000. 00 per seat per
nonth in accordance
with entire registered
seating capacity.”

Expl anation (7) of the First Schedul e reads as under

"Expl anation (7) - The words "plying wthout

permt"” in Clause (g) shall include plying of a
public service vehicle on an authorised route or
nmaking a trip not authorised by a permt granted
under the Mdtor Vehicles Act, 1988 but shall not

i nclude the plying of a public service vehicle under
circunmstances laid down in Sub-section (3) of
Section 66 of the Mdtor Vehicles Act, 1988."

Sub-cl ause (3) of Clause (f) and Cause (g) of Entry IV of the First
Schedul e were anended in the follow ng terns:

"(3) Vehicle pernmitted to carry nore than six
passengers and plying as contract carriage covered
by all India Tourist permt issued by other State

under sub-section (9) of Section 88 of the Mtor
Vehi cl es Act, 1988 for each seat (other than the
driver) which the vehicle is permitted to carry \026
Rs. 200.00 per seat per week or part thereof till the
vehicle remains in Madhya Pradesh.”

"(g) Motor vehicle plying without permt;

A Vehicle pernitted to carry upto 12
passengers (excluding driver) \026 Rs. 1000.00 per
seat per nonth in accordance with the entire
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regi stered seating capacity.

B. Vehicle pernmitted to carry nore than 12
passengers (excluding driver) \026 Rs. 1500.00 per
seat per nonth in accordance with the entire

regi stered seating capacity."”

Tax i nmposed on notor vehicles in terns of the provisions of the 1991
Act is a regulatory one. It was so held in Bolani Oes Ltd. v. State of Oissa
[(1974) 2 SCC 777] stating:

"\ 0051 f the vehicles do not use the roads,
notw t hstandi ng that they are regi stered under the
Act, they cannot be taxed\ 005"

W may, however, hasten to add that even if a vehicle is roadworthy
and can be plied on a road, a tax may be inposed, but if a vehicle is not
capabl e of being plied on the road, no tax woul d be |eviable.

I'n Aut onpbi | e Transport (Rajasthan) Ltd. etc. v. The State of
Raj ast han-and O hers [1963 (1) SCR 491], it is stated:

"W were addressed at some length on the

di stinction between a tax, a fee and an exci se
duty. It was al so pointed out to us that the taxes
rai sed under the Act were not specially ear-

mar ked for the buil ding or maintenance of roads.
We do not think that 'these considerations
necessarily determ ne whether the taxes are
conpensatory taxes or-not. W nust consider the
substance of the matter and so consi dered, there
can be no doubt that the taxes inposed are no

hi ndrance to the freedom of trade, commerce and
intercourse. If a statute fixes a charge for a
conveni ence or service provided by the State or
an agency of the State, and inposes- it upon those
who choose to avail thensel ves of ‘the service or
conveni ence, the freedom of trade and commrerce
may wel |l be considered uninpaired. I'n such a

case the inposition assunes the character of
remunerati on or consideration charged in respect
of an advant age sought and received."

The power of the State of Madhya Pradesh to seize a vehicle in terns
of Section 16(6) of the 1991 Act cane up for consideration before this Court
in MP. AIT Permit Oamers Assn. and Another v. State of MP. [(2004) 1
SCC 320]. The question which arose for consideration therein was that
having regard to the fact that the Parlianentary Act provides for a |esser
penalty as specified in Section 192A thereof, can the State by reason of the
taxing statute inpose a higher penalty? It was held:

"Section 192-A of the W Act provides that if a

nmotor vehicle is driven in contravention of Section
66(1), that is, if a vehicle is driven or caused to be
driven as a transport vehicle without permt, or in
contravention of any condition thereof relating to
the route on which or the area in which or the

pur pose for which the vehicle may be used, the

user is punishable with fine for the first offence
and i nprisonnent for the subsequent offence but

this section does not provide for confiscation of the
vehicle. Section 16(6) of the Act provides that

subj ect to the provisions of sub-section (8), where
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upon recei pt of report about the seizure of the
vehi cl e under sub-section (3), the taxation
authority is satisfied that the owner has conmitted
of fence under Section 66 read with Section 192-A

of the MV Act of plying vehicle without permt

and he may by order in witing and for reasons to
be recorded confiscate the vehicle seized under the
sai d provision. Under Section 16(3) of the Act, a
vehi cl e seized for non-paynent of tax or other

dues is liable to be returned on showi ng that tax
has been paid. Thus, if tax with regard to the

sei zed vehicle is paid that vehicle has got to be
rel eased. So far as the link that is sought to be
established with taxation procedures is concerned,
it snaps the nonent taxis paid and vehicle is

rel eased. In such an event also nmotor vehicle can
be confiscated on a report that such vehicle has
been seized. The cause or basis for confiscation of
notor vehicleis driving such vehicle contrary to
Section 66 of the MW Act read with Section 192-A
of the MV-Act and a report of seizure under

Section 16(3) of the Act."

The sai d deci sion, however, was rendered on the prem se that the
State Act is repugnant to the Central Act.

It is, however, not in dispute that the 1991 Act has received the assent
of the President of India. Wile considering the question of constitutionality
of the provisions of the 1991 Act, therefore, Article 254(2) of the
Constitution of India my not have any role to play.

We nmay at this juncture notice that the concepts of tax, conpensatory
tax and fees having regard to diverse decisions rendered by this Court over a
nunber of years were referred toa Constitution Bench. The decision of the
Constitution Bench of this Court is since reported in Jindal Stainless Ltd. &
Anr. v. State of Haryana & Ors. [JT 2006 (4) SC 611]. The Constitution
Bench of this Court made a deep analysis of the nature of tax, principles of
i mposition of tax, conpensatory tax and |l evy of fee and stated the |law, thus:

"Tax is levied as a part of comon burden. The

basis of a tax is the ability or the capacity of the
taxpayer to pay. The principle behind the |evy of a

tax is the principle of ability or capacity. In the
case of a tax, there is no identification of a specific
benefit and even if such identification is there, it is
not capable of direct measurenment. In the case of a
tax, a particular advantage, if it exists at all, is
incidental to the States’ action. It is assessed on
certain el enents of business, such as, manufacture,
purchase, sale, consunption, use, capital etc. but

its payment is not a condition precedent. It is not a
termor condition of a licence. Afee is generally a
termof a licence. Atax is a paynent where the

speci al benefit, if any, is converted into commobn

bur den."

In regard to conpensatory tax, it was opined:

"A tax can be progressive. However, a fee or a
conpensatory tax has to be broadly proportiona

and not progressive. In the principle of
equi val ence, which is the foundation of a
conpensatory tax as well as a fee, the value of the
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quantifiable benefit is represented by the costs
incurred in procuring the facility/services which
costs in turn becone the basis of

rei mbur sement/ reconpense for the provider of the
services/facilities. Conpensatory tax is based on
the principle of "pay for the value". It is a sub-class
of "a fee". Fromthe point of view of the
Covernment, a conpensatory tax is a charge for
offering trading facilities. It adds to the val ue of
trade and commerce which does not happen in the
case of a tax as such. A tax may be progressive or
proportional to incone, property, expenditure or
any other test of ability or capacity (principle of
ability). Taxes mmy be progressive rather than
proportional. Conpensatory taxes, |like fees, are

al ways proportional to benefits. They are based on
the principle of equivalence. However, a
conpensatory tax is | evied on an individual as a
menber of ‘a class, whereas a fee is levied on an

i ndi vidual as such. |If one keeps in.mnd the
"principle of ability" vis-'-vis the "principle of
equi val ence", then the difference between a tax on
one hand and a fee or a compensatory tax on the

ot her hand can be easily spelt out. Ability or
capacity to pay is/nmeasurable by property or renta
val ue. Local rates are often charged according to
ability to pay. Rei nmbursenent or recompense are

the cl osest equivalence to the cost incurred by the
provider of the services/facilities. The theory of
conpensatory tax is that it rests upon the principle
that if the governnment by some positive action
confers upon individual (s), a particul ar neasurabl e
advantage, it is only fair to the conmunity at |arge
that the beneficiary shall pay for it. The basic

di fference between a tax on one hand and a

fee/ conpensatory tax on the other hand is that the
forner is based on the concept of (burden whereas
conpensatory tax/fee is based on the concept of
reconpense/ rei nbursenent. For a tax to be
conpensatory, there nust be sone |ink between

the quantum of tax and the facility/services. Every
benefit is measured in terns of cost which has to
be rei nbursed by conpensatory tax or in the form

of compensatory tax. |In other words,

conpensatory tax is a reconpense/rei nbursenent.

Opi ning that conpensatory tax being a judicially evolved concept,
was observed that the scope and effect thereof nust be construed within the

sai d paraneters.

In G K Krishnan and G hers v. State of Tam| Nadu and O hers

[(1975) 1 SCC 375], WMathew, J. stated the |law, thus:

"Strictly speaking, a conpensatory tax is

based on the nature and the extent of the use
nade of the roads, as, for exanple, a mleage or
ton-mi |l eage charge or the like, and if the
proceeds are devoted to the repair, upkeep

mai nt enance and depreciation of relevant roads
and the collection of the exaction involves no
substantial interference with the novenent. The
expression "reasonabl e conpensation” is
conveni ent but vague. The standard of

reasonabl eness can only lie in the severity with
which it bears on traffic and such evi dence of
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extravagance in its assessnent as come from

general considerations. Wiat is essential for the
pur pose of securing freedom of novenent by

road is that no pecuniary burden shoul d be pl aced
upon it which goes beyond a proper reconpense

to the State for the actual use nade of the
physical facilities provided in the shape of a road.
The difficulties are very great in defining this
conception. But the conception appears to be

based on a real distinction between renuneration
for the provision of a specific physical service of
whi ch particular use is nade and a burden pl aced
upon transportation in aid of the genera
expenditure of the State. It is clear that the notor
vehicles require, for their safe, efficient and
econoni cal use, roads of considerable width,
hardness and durability; the maintenance of such
roads will cost the government noney. But,

because the users of vehicles generally, and of
public notor vehicles in particular, stand in a
special and direct relation to such roads, and may
be said to derive a special and direct benefit from
them it seems not unreasonable that they shoul d
be called upon to make a special contribution to
their mai ntenance over ‘and above their genera
contribution as taxpayers of the State. |f,
however, a charge is inmposed, not for the

pur pose of obtaining a proper contribution to the
mai nt enance and upkeep of the road, but for the

pur pose of adversely affecting trade or

comerce, then it would be a restriction on the
freedom of trade, comerce or intercourse."

We are not oblivious of a recent decision of this Court in
Vi jayal ashm Rice MII and Cthers v. Commercial Tax O ficers, Pal akol and
O hers [(2006) 6 SCC 763], although we are not strictly concerned
therewith, but we notice that herein the application of Jindal Stainless Ltd.
(supra) was kept limted stating:

"It may be noted that the decision in Jinda

Stainl ess was given in connection with Article 301
of the Constitution, and it was not regarding the
nature of a fee. Hence, it cannot be regarded as an
authority explaining the nature of a fee."

W, however, feel that this Bench is bound by the Constitution Bench
decision of this Court.

The issue which arises for our consideration in the light of the
af orenmenti oned authoritative pronouncenent, as noticed hereinbefore, is
whet her the inpugned provision specifies the test laid down by the
Constitution Bench.

Section 3 of the 1991 Act is the charging section. It provides that the
tax shall be levied on every notor vehicle used or kept for use in the State at
the rates specified in the First Schedule. The levy of tax, therefore, is on the

notor vehicles. |Its rate nay vary keeping in viewits use or the nature
thereof. However, the use of a notor vehicle so far as public service
vehi cl es are concerned woul d depend upon the nature of permit held by it. It

is not in dispute that Appellants herein have been granted permt for plying
their buses as contract carriage. Allegation against this is that they have
been violating the ternms and conditions of the pernmit by plying their vehicles
as stage carriage. It is, however, not in dispute that the rate of tax of a
contract carriage permt is nore than the stage carriage. dause (g) of Entry
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IV specifies the rate of tax of notor vehicle plying without pernit at the rate
of Rs. 1500/- per seat per nonth.

Expl anation (7) of the First Schedule of the 1991 Act does not create
any legal fiction. It provides for a inclusive definition stating that the words
"plying without permt"” in Clause (g) shall include plying of a public service
vehicle on an authorized route or naking a trip not authorized by a permt
granted under the 1988 Act.

The role of an explanation of a statute is well-known. By inserting an
expl anation in the Schedule of the Act, the main provisions of the Act
cannot be defeated. By reason of an expl anation, even otherw se, the scope
and effect of a provision cannot be enlarged. It was so held in S. Sundaram
Pillai, etc. v. R Pattabiraman [AIR 1985 SC 582 : (1985) 1 SCC 591] in the
foll owi ng ternmns:

"Thus, from a conspectus of the authorities

referred to above, it is manifest that the object of
an Explanation to a statutory provision is\027

"(a) to explain the neaning and intendnent of the
Act itself,

(b) where there is any obscurity or vagueness in

the main enactnment, to clarify the sane so as to
make it consistent with the dom nant object which

it seems to subserve

(c) to provide an additional support to-the

domi nant object of the Act in order to nmake it

meani ngf ul and purposeful,

(d) an Explanation cannot in any way interfere

with or change the enactnent or any part thereof

but where sonme gap is left which is relevant for the
purpose of the Explanation, in order to suppress

the mischief and advance the object of the Act it
can help or assist the Court in interpreting the true
purport and intendnent of the enactnent,\005"

[ See al so Swedi sh Match AB and Anot her v. Securities & Exchange
Board of India and Another, (2004) 11 SCC 641]

W have noticed that the Constitution Bench categorically states that
conpensatory tax cannot be progressive. W have furthernore noticed that,
according to the Constitution Bench, inposition of tax cannot be a termor
condition of a licence. |If a permt has been granted, the holder of a permt is
liable to conply with the conditions of pernmit. 1f he'violates the terns and
conditions of permt, lawwll take its own course. ~ A permit i's granted under
the 1988 Act. |If there is violation of the terns-of permt, the consequences,
therefor, shall ensue as contained in Section 192A of the 1988 Act. A
di stinction nust be borne in mnd that a tax cannot be inposed by way of
penal ty al though penalty can be inposed for non-payment of tax or evasion
of tax. The State nmay nmke suitable legislations in this behalf. But the sane
woul d not nmean that while specifying a rate of tax, the executive
government of the State can indirectly levy a penalty which it cannot do
directly.

CQur attention has been drawn to a decision of this Court in State of
U P. and hers v. Sukhpal Singh Bal [(2005) 7 SCC 615] and in particul ar
the foll ow ng passage:

"In the case of State of Madras v. V.G Row (AR

at p. 200, para 15) this Court observed as foll ows:
(SCR p. 607)

"It is inmportant in this context to bear in mnd that
the test of reasonabl eness, wherever prescribed,
shoul d be applied to each individual statute
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i mpugned, and no abstract standard, or genera
pattern of reasonabl eness can be laid down as
applicable to all cases. The nature of the right

all eged to have been infringed, the underlying
purpose of the restrictions inposed, the extent and
urgency of the evil sought to be remedi ed thereby,
the di sproportion of the inposition, the prevailing
conditions at the time, should all enter into the
judicial verdict.""

Kapadia, J. in that case was dealing with the constitutionality of a
penal provision. It was stated that before a penalty can be inposed, nens
rea on the part of the defaulter is required to be established. The said
decision is nerely an authority for the proposition that a statute nay provide
for a fixed penalty or mninmumpenalty. But it was not |aid down therein
that penalty can be inposed wi thout giving an opportunity of hearing to the
def aul ter or wi thout satisfying the other conditions |laid down therefor. [See
also State of ‘T.N. v. M Krishnappan and Another, (2005) 4 SCC 53].

The transport authorities of ‘the State indisputably have a power to
check a vehicle so as to ascertain whether paynent of tax is being evaded.
They have been conferred with the power to detain a vehicle. They can
rel ease the vehicle only when tax as demanded is paid. Even the power of
the court to release the vehicle has been taken away unless tax is paid and
the court can satisfy itself as to whether a tax is paid or not only on the
receipt of the certificate issued by the transport authorities of the State. The
power of the transport authorities, therefore, is very wide. W, however, do
not nean to suggest that only because a w de power has been conferred the
same by itself would lead to a presunption that the same is capable of
m suse or on that count alone the provisions of Article 14 of the Constitution
of India would be attracted. But, whena statue confers a wi de power upon a
statutory authority, a closer scrutiny would be required.

The 1991 Act al so does not nake any provision for conpliance of the
principles of natural justice or for determi nation of a question as to whether
the conditions of permt have been violated by an i ndependent authority.

Appel | ants have paid tax. They have paid tax 'as specified for in
permits granted in their favour as a contract carriage. The 'rate of tax
payabl e by a contract carriage is higher than the rate of tax inposed on a
stage carriage. For non-payment of tax or for payment of tax for a wong
purpose, a penalty can be inposed but it is difficult to conceive that a
different rate of tax which is not contenplated under Section 3 of the 1991
Act can be inposed by way of penalty.

The interpretation clauses contained in the 1988 Act are incorporated
in the 1991 Act by reference. The interpretation of the expressions "permt",
"contract carriage" and "stage carriage" nust, thus, be understood on the
prem se that the said expressions carry the same interpretation as contai ned
in the 1988 Act.

A distinction between "contract carriage" and "stage carriage" has
been noticed by this Court in State of A P. and O hers v. B. Noorulla Khan
and Anot her [(2004) 6 SCC 194] stating:

"The distinction between a stage carri age

permt or a contract carriage permt as envi saged

by the | egislature has to be maintained as the two
types of permits are intended to neet different

requi renents. The contract carriages are for those
who want to hire the vehicle collectively or
individually for a group or a party for their
transport to a destination/destinations. The vehicle
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has to be hired as a whole for the carriage of
passengers nentioned in the contract. There has to
be only one contract for carrying the passengers
mentioned in the contract from one destination to
anot her. An agent or a group of

per sons/i ndi vi dual s cannot hire a public service
vehicle for going fromone place to another with
passengers having different purposes. |If such a
construction is put then there would be no

di stinction between stage carriage or contract
carriage permts. If contract carriage permt-hol der
is permtted to pick up an individual or a few of
themfromthe starting point of the journey and
drop themat the last termnus of the route it would
virtually be a stage carriage with corridor
restriction. Stage carriage is intended to neet the
requirements of the general public travelling from
one destination to another having different

pur poses whereas a contract carriage is neant for
those who want to hire a public service vehicle as a
whol e col lectively for their transport from one
destination to another having the sane purpose\ 005"

As a |l ogical corollary the node and manner in which the permts are
granted nust necessarily be considered to be part of the provisions of the
1991 Act. Article 254(2) of the Constitution of India as such may not be
attracted but it is atrite law that the executive while fixing a rate of duty
cannot be permitted to usurp the | egislative power and nmake a provision
whi ch woul d be inconsistent withthe substantive provision of the statute. |In
ot her words, the provisions contained in the Schedul e nust be in consonance
with the substantive provisions in the main Act. It nust be in conformty
with the charging Section. As in terns of Section 3 of the 1991 Act, the
| egislature directed that the tax can be | evied on notor vehicles subject to the
rates fixed; by taking recourse to Explanation (7), firstly, no new definition
could be introduced and, secondly, an owner of a vehicle having one kind of
permt could not have been treated as having no permt at all only because
the transport authorities have reasons to believe that the conditions of permt
have been violated. By way of exanple we nay notice that recently a
Constitution Bench of this Court in State of Kerala and O hers v.

Maharashtra Distilleries Ltd. and Cthers [(2005) 11 SCC 1] has laid down
gui delines for reading of the entries in the Schedule vis-*-vis the provisions
of the Act.

For the reasons aforenentioned, C ause (g) of Entry IV of the First
Schedul e of the Madhya Pradesh Mt oryan Karadhan Adhi niyam 1991 (for
short "the 1991 Act") as anmended by Madhya Pradesh Mt oryan
Sanshodhan Adhi ni yam 2004 read with Expl anation (7) of the First
Schedul e i s declared unconstitutional. The appeals are allowed. No costs.




