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ACT:

Bonbay Industrial Relations Act (Bom 1 of 1947) as
amended by Qujarat /Act 21 of 1972, ss. 53A and 53B and rul es
t her eunder - Whet her State Legislature conpetent to enact ss.
53A and 53B-Pith and substance-Rul es-Fi el d of operation of.

HEADNOTE:

Sections 53A and 53B of the Bonbay I ndustrial Relations
Act, 1946, were inserted in that Act by the ' Bonbay
I ndustrial Relations and I ndustrial Di sputes (Qujarat
Amendnent) Act, 1972. They relate to the constitution of
joint managenent councils, which include representatives of
the enployees also, for the purpose of forestalling and
preventing industrial disputes. Consequent anendnents were
made in the Bonbay Industrial Relations (Gujarat) Rules. The
appel l ants challenged the two sections on the ground that
the State Legi sl ature was inconpetent to enact them
According to the appellants, the inpugned legislation falls
under Entries 43, 44 and 52 of List |, VIl Scheduleto the
Constitution, which relate to matters of incorporation etc.
The High Court held that they fall under Entries 22 and 24
of List 111, which relate to | abour welfare and i ndustria
di sputes, and that the State Legislature was competent to
enact them

Di sm ssing the appeal to this Court,
N

HELD: It has been recognised during the |last hundred
years that the wage earners should have an effective voice
in the managenent of the industry in which they are working.
The concept of joint nanagement of industry by the enployer
and the enployee may have a wide connotation, because, the
joint nmanagenent councils may not only perform such
functions as pertain to welfare of |abour, that is, those
relating to the various objectives nentioned in cls. (a) to
(f) of s. 53B(1) but my also claim to exercise such
functions as can be discharged by the board of directors.
This wider aspect of the joint managenent woul d however be
i nperm ssi bl e under the inpugned provisions, because the
provi sions should be so construed and i nplenmented as woul d
sustain their constitutional wvalidity. They have been
enacted by the State Legislature and so the functions which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

can be performed by the joint managenent councils have to be
of such a character as would pertain to wel fare of |abour or
prevent industrial disputes. If the inpugned |egislation, in
pith and substance, relates to subjects which are within the
conpetence of the State Legislature, the fact that there is
an incidental encroachnent on matters which are the subject-
matter of Entries in List I, wuld not affect the
| egi sl ative conpetence of the State Legislature to pass the
i mpugned | egi sl ation. [628A, 629E]

Rules in the very nature of things can operate only in
that field in which the parent Act can operate, and hence,
the inmpugned rules, likewi se, relate to subjects which are
within the conpetence of the State Legislature. [628D]

JUDGVENT:

CIVI'L APPELLATE -JURI SDICTION: Cvil Appeals Nos. 600-
601 and 1699-1714 and 877-878 of 1975.

Appeal s by Special Leave fromthe Judgnment and Order
dated 30th January 1975 of the Cujarat H gh Court in Spl.
Cvil Applns. Nos. 15, 1194, 88, 89, 90, 107, 113, 121, 122,
124, 125, 166, 182, 202, 112, 123, 177, 1757, 149, 150 of
1974 respectively.

622

F. S. Nariman, K S. Nanavati, P. C. Bhartari and J. B
Dadachanji, for Appellant (In CA 600/75).

K. S. Nanvavati, P. C. Bhartari and J. B. Dadachanji,
for the Appellants (In CA 601/75 and CA 1700-1714/75).

V. M Tarkunde, K. S. Nanavati, P. C Bharatari and J.
B. Dadachanji for the Appellant (in CA 1699/75).

V. N. Ganpule, for Appellants (In CA 877-878/75).

M C. Bhandare and M N Shroff, for the Respondents
(I'n CA 600-601 of 1975) and CA Nos. 1699-1714/75 and 877 to
878/ 75.

The Judgrment of the Court was delivered by

KHANNA, J.-This judgrment would di spose of civil appeals
Nos. 600, 601, 877, 878 and 1699 to 1714 of 1975 which have
been filed by special |eave against the judgnment of Gujarat
H gh Court dismissing petitions wunder article 226 of the
Constitution of India filed by the appel llants. The
appellants in these petitions assailed the validity of
sections 53A and 53B of the Bonbay Industrial Relations Act,
1946 (Bonbay Act No. 1 of 1947) (hereinafter referred to as
the principal Act). These sections along ~with-some other
provisions were inserted in the principal Act by the Bonbay
Industrial Relations and |Industrial Di sputes (Cujarat
Amendnent) Act, 1972 (CGujarat Act No. 21 of (1972).. The
appel l ants also challenged the validity of the rules which
were added to the Bonbay. Industrial Relations (CQujarat)
Rul es, 1961 as per notification dated June 4 °1973. |In
addition to that the appellants challenged the validity of
notification dated Decenber 17, 1973.

The principal Act was enacted to regulate the rel ations
of enpl oyers and enpl oyees, to nmake provisions for
settlenent of i ndustrial disputes and certain ot her
purposes. In 1956 the industrial policy resolution of the
Government of India stated inter alia that in a socialist
denocracy labour is a partner in the conmmon task of
devel opnent and nust participate in it wth enthusiasm
Enphasis was laid upon joint consultation of workers and
technicians and for associating progressively |abour in the
managenent of the industry. Stress was again laid on joint
management councils at the tripartite conference held in
July 1957. Representati ves of | abour, managenent and
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Government were present at that conference. There was,
however, no statutory provision for joint nmanagenent
councils and whatever was done, was on a voluntary basis.
Sections 53A and 53B were inserted in the principal Act by
Guj arat Act 21 of 1972.

623

The two sections read as under:

"53.A(1) If in respect of any industry, the State
CGovernment is of opinion that it is desirable in public
interest to take action under this section, it may, in
the case of all undert aki ngs or any class of
undert akings in such industry, in which five hundred or
nore enpl oyees are enployed or have been enployed on
any day in the preceding twelve nonths, by general or
speci al order require the enployer to constitute

in the prescribed manner and within the prescribed time
[imt a Joint Management - Council, consisting of such
nunber of nmenbers as nmy be prescribed, conprised of
representatives of enployers and enployees engaged in
t he "_undert aki ng, so ~however that the nunber of
representatives of enployees on the Council shall not
be less than the nunber of representatives of the
enpl oyers. Notwi thstanding anything contained in this
Act, the representatives of the enmployees on the
Council shall / beelected in the prescribed nanner by
the enpl oyees engaged in the undertaking from anongst
t hensel ves:

Provided that a list of industries in respect of
which no order is issued under this sub-section shal
be laid by the State CGovernnent before the State
Legi slature within thirty days fromthe conmencenent of
its first Session of each year.

(2) One of the nenbers of the Council ‘shall be
appoi nted as Chairman in accordance with rules made in
this behal f.

53B (1) The Council . shall be charged wth the
general duty to pronpte and assist in the nmanagenent of
the wundertaking in a nore efficient, orderly and
econom cal manner, and for that purpose and without
prejudice to the generality of the foregoing provision
it shall be the duty of the council -

(a) to pronote cordial relations between the
enpl oyer and enpl oyers;

(b) to build up wunderstanding and trust
bet ween t hem

(c) to pronmote measures which lead to
substantial increase in productivity;

(d) to secure better adm ni stration of
wel f are neasures and adequate safety neasures;

(e) to train the enployees in understanding
the responsibilities of managemnent of t he
undertaking and in sharing such responsibilities
to the extent considered feasible; and

(f) to do such other things as nmay be
prescri bed.

(2) The Council shall be consulted by the enpl oyer
on all matters relating to the nmanagenent of the
undertaking specified in sub-section (1) and it shal
be the duty of the Council to advise the enployer on
any matter so referred to it.

(3) The Council shall be entrusted by the enpl oyer
with such admnistrative functions, appearing to be
connected with or relevant to, the discharge by the
Council of its duties wunder this section, as may be
prescri bed.
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(4) It shall be the duty of the enployer to
furnish to the Council necessary information relating
to such natters as may be prescribed for the purpose of
enabling it to discharge its duties under this Act.
(5) The Council shall follow such procedure in the
di scharge of its duties as may be prescribed."
Consequent upon the insertion of sections 53A and 53B in the
principal Act, the Bonbay Industrial Relations (Qujarat)
Rul es were also anended and certain new rules were added.
Rule 47A relates to the manner of election of two persons
from anongst enpl oyees in disputes. Rule 61A reads as under
"61-A. Constitution of Joint Managenent Council. -
Any enployer who is required by an order nade under
sub-section (1) of section 53-Ato constitute a Joint

Managenent Council shall constitute within a period of
ninety days fromthe date of the said order a Joint
Managenent Council consisting of ten nenbers, out of

whi ch the nunber of representatives of the enployer to
be. ‘nom nat ed by the enployer and the nunber of
representatives of enployees engaged in the undertaking
to be elected fromanongst thensel ves shall be such as
may be deternined by the enployer so however that the
nunber of representatives of the enployees on the
Counci| shall not be l ess than the nunber of
representatives of the enployer."

Rule 61B to rule 61T relate to election of enployees

representatives on the Managenent Council.. Rule 61U
prescribes for appointnment of Chairman of the Council. Rule
61V deals with the constitutionof the Council fromtine to
time and the manner of filling in the vacancies. Rule 61W
relates to the nunber of neetings of the Council and

provides that the Chairman shall also have a second or
casting vote in the event of equality of votes. Rule 61X
makes ot her provisions for the neeting, while Rule 61Y deals
with annual returns. Rules 61Z, 61ZA and 61ZB to which
reference has been made during the course of argunents read
as under:
"61-Z. Duties of the GCouncil.-It shall be the
endeavour of the Council: -
(i) to inprove the working conditions of the
enpl oyees;
(ii) to encourage suggestions fromthe enployees;
(iii)to assist in the admnistration of |aws and
agr eenent s;
(iv) to serve generally as an authentic channel of
conmuni cati on between the managenent and the

enpl oyees;

(v) to create in the enployees a sense of
partici pation;

(vi) to render advi ce, in t he gener a

admi ni stration of Standing Orders and their
amendment when needed;
625
(vii)to render advice on matters pertaining to
retrenchnent or rationalisation, closure,
reduction in or cessation of operations
61-Z-A. Adnministrative functions with which the
Council shall be entrusted by Enmployer.-The Counci
shall be entrusted by the enployer with adm nistrative
functions in respect of:
(i) operation of vocat i onal training and
apprenticeshi p schenes;
(ii) preparation of schedul es of working hours and
breaks and of holidays; and
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(iii)paynment of rewards for val uable suggestions
recei ved fromthe enpl oyees.

61-Z-B. Matters in respect of which the Counci
shall be entitled to receive information.-The Counci
shall be furnished by the enployer with information in
respect of:

(i) general economc situation of the concern

(ii) the state of the market, production and sal es
pr ogr amres;

(iii)organisation and general running of the
undert aki ng;

(iv) circunstances affecting the econom c position
of the undert aking;

(v) methods of manufacture and work;

(vi) the annual bal ance sheet and profit and | oss
of statenent and connected docunents and
explanation; and

(vii)long term plan for expansion, re-enploynent
etc.”

| mugned notification dated Decenber 17, 1973 reads as under

"No.KH SH 1988/ Bl R- 1073- JH Whereas in respect of
the industry specified in the Schedul e annexed hereto
the State Governnent is of opinion that it is desirable
in public interest to take action under section 53A of
the Bonbay |Industrial Relations Act, 1964 (Bom of
1947), in the case of all wundertakings in the said
industry in which five hundredor nore enpl oyees are
enpl oyed or have been enpl oyed any day in the preceding
twel ve nont hs.

Now, therefore, i'n_“exercise of the power s
conferred by sub-section (1) of the said section 53-A
the Governnment of QGujarat hereby requires the enpl oyer
of each such wundertaking in the said industry to
constitute a Joint Managenent Council in the manner and
within the time limt ‘specifiedin rule 61-A-G of the
Bonbay Industrial Relations (Gujarat) Rules, 1961

626
SCHEDULE

Cotton Textile I ndustry. as specified in the
CGovernment of Bonbay Political and Services Departnent,
Notification No. 2847/34-A, dated 30th May 1939 and the
CGovernment of Cujarat, Education and Labour Departnment,
Notification No. BIR-1361, dated the 17th July 1961."

Al though a nunber of contentions were advanced before
the High Court to assail the wvalidity of sections 53A and
53B as well as the rules nentioned above, before us |earned
counsel for the appellants have restricted their chall enge
to the impugned provisions only on the ground of |ack of
| egi sl ative conpetence of the State Legislature.

So far as notification dated Decenmber 17, 1973 is
concerned, we nay state that the said notification is no
longer in force and, instead of that notification a fresh
notification date March 1, 1976 has been issued. 1In the
ci rcunmst ances, no opinion need be expressed on the validity
of notification dated Decenmber 17, 1973. W al so express no
opi nion on the reasons given by the Hi gh Court in upholding
the aforesaid notification. It is also, in our opinion not
necessary to express any opinion about the wvalidity of
notification dated March 1, 1976 as this notification was
i ssued subsequent to the decision of the H gh Court and was
not the subject matter of wit petitions before the High
Court.

W nmay now advert to the question of the legislative
conpetence of GQujarat legislature to enact sections 53A and
53B reproduced above. In upholding the contention of the
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respondent-State that the inpugned provisions were wthin
the sphere of the legislative conpetence of the State
| egi sl ature under entries 22 and 24 of List IIl in Seventh
Schedule to the Constitution, the Hi gh Court has held that
the subject matter of the above legislation was |abour
wel fare even though it m ght have sone incidental effect on
corporate undertakings or <controlled industries. Dealing
with rule 61ZB the Hi gh Court held that the information to
be furnished should be of such a nature that its disclosure
woul d not be harnful to the undertaking. The information, it
was held, should not be confidential or relating to trade
secrets.

Sections 53A and 53B as al ready nmentioned were inserted
in the principal Act by Gujarat Act No. 21 of 1972. This Act
was published on Cctober 19, 1972 after it had received the
assent of the President. ~According to the respondents, the
above provi sions have been enacted under entries 22 and 24
of List~ LIl of “the Seventh Schedule to the Constitution
Entry 22 'relates to trade unions; industrial and |abour
di sputes, while entry 24 deals wth "welfare of |abour
i ncludi ng-conditions of work, provident funds, enployers’
liability, workmen's conpensation, invalidity and old age
pensions and maternity benefits". As against that, the
contentions advanced on behal f of the appellants is that the
i mpugned legislation falls under entries 43, 44 and 52 of
List I in the Seventh Schedul e which relate respectively to
"incorporation, regulation and wi nding up of trading
corporations including banking, -insurance ‘and financia
cor porations but not including
627
co-operative societies;" “i'ncorporation, regulation and
wi ndi ng up of corporations, whether trading or not, wth
objects not <confined to one State, but not including
universities;" and "industries, the control of which by the
Union is declared by Parliament by law to be expedient in
the public interest”.

We have given the matter our (earnest consideration, and
we find no sufficient ground to interfere with the finding
of the H gh Court that the inpugned statutory  provisions
fall under entries 22 and 24 of List Il _in Seventh Schedul e
of the Constitution and that the State |egislature was
conpetent to enact the sane. The inpugned provisions in our
opi nion, are intended in pith and substance to forestall and
prevent industrial and | abour disputes. They constitute al so
in essence a nmeasure for the welfare of the | abour

From a conceptual viewpoint, workers’  —managenent of
undert aki ngs or self-managenent represents the nmost far-
reaching degree of association of workers in decisions
concerning them Probably the best known exanple of /'this
type of workers’ participation is the Yugoslav system of
sel f-managenent. Under that system the workforce  of the
undert aki ng exercises the principal functions of managenent
through the self-managenent organs, the organisation and
powers of which have been established since the sixties by
the statute or internal regulations of the undertaking,
nanely, the workers’ assenbly and the workers council. For
varying lengths of tine, in a |large nunber of countries, and
by virtue of a legal obligation, workers’ representatives
have been included i n managenent organs in the public sector
as a whole or in certain nationalised undertakings. In the
private sector, the system which has pushed workers’
representation to the furtherest degree is that of co-
determ nation applied in the Federal Republic of GCernanv
since the beginning of the fifties. By an Act of 1951, equa
representati on of workers was established on the supervisory
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boards of large iron and steel and nmining undertakings.
These boar ds general |l y i ncl ude five wor ker s’
representatives" five representatives of the shareholders
and an eleventh nmenber nom nated by nutual agreenent. In
addition, one of the menbers of the directorate or
managenment board, nanely, the "labour director”™ who is

general |y responsible for personnel questions and socia
affairs, may only be nom nated or dismssed in agreenent
with the maiority of the workers’ nenbers of that board.
Under an Act of 1952, the workers’ representation on the
supervi sory boards of the conpanies which do not belong to
the above industries is_ one-third of the total menbership
Pressure is however, being brought by the trade unions for
equal representation of workers on the supervisory boards in
sectors other than _iron and steel and mning (see
I nternational Labour Organi zati on Background Paper on
Synposi um on Wirkers' Participation in Decisions wthin
Undertaking in Gslo in August 1974). The object of workers’
participationin joint management councils is to enlist co-
operation of workers with a view to bring about inprovenent
in the performance of _industrial - organisations. It is
assumed that the above schene woul d give a robust feeling of
participation to the workers in the nanagenment and thus

result in i mproved functi oni ng of the i ndustria
undert aki ng. Anot her object appears to

628

be to denocratise the i ndustrial” mlieu and ensure

egalitarianismin the process.

It has not been disputed on behalf of the appellants
that the wvarious objectives nentioned in clauses (a) to (f)
of sub-section (1) of section 53B pertain to welfare of
| abour. What is, however, contended is that joint nmanagenent
councils may claimto exercise such® functions wunder the
openi ng words of sub-section (1) of section 53B as can be
di scharged only by the Board of Directors. This contention
in our opinion, is not well-founded. The inpugned statutory
provisions, in our opinion, should be so construed and
i mpl enented as woul d sustain their constitutional ‘validity.
The functions which can be perforned by the joint nanagenent
councils have to be of such a character as would pertain to
wel fare of |abour or prevent industrial disputes. Such
functions would be analogous to those specified in clauses
(a) to (f). If the inpugned legislation in pith and
substance relates to subjects which are wi-thin the
conpetence of the State legislature, as it in fact does, the
fact that there is an incidental encroachnent on matters
which are the subject matter of entries in List I' would not
affect the |egislative competence of the State |egislature
to pass the inpugned | egislation. The inpugned rules, in our
opinion, likewise relate to subjects which are within the
conpetence of the State legislature. The rules in-the very
nature of things can operate only in that field in which the
parent Act can operate.

For about a hundred years the termindustrial denpbcracy
has been often mentioned in the witings of socialists,
trade unionists and soci al reformers. O late the
industrialists have taken it over. The reason for that is
that industrialists have become conscious that any approach
which has the effect of treating workers as iif they were
commodities is unsound and wasteful economcally. The
industrialists, it has been said, tried paternalism or
benevol ent autocracy, and they have found that this did not
work, just as Frederick the Geat and his followers found
that benevolent political despotismdid not work. Denocracy
in political terms neans the consent of the governed in the
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governance of the country. |In industry it neans that wage

earners shall have an effective voice. It has been observed
by Edward Fil ence.

“labour...., having experienced the advantages of

denobcracy in government now seeks denocracy in

industry. Is it any stranger that a man should have a
voice as to the conditions under which he works than
that he should participate in the nanagenent of the
city and the state and the nation ? If a voter on
governmental problems, why not a voter on industria
problems 2" (See page 339, Personnel and Labour

Rel ati ons by Nash/ M ner).

The above approach postulates trade unions as a potentia
positive force. For nmanagenent and wunion to share the
pluralist ideology requires nore than agreenent about joint
deci si on-maki ng as such. It requires also that neither side
enforces clains or ifmposes policies which are found
excessively burdensone by its counterpart. As observed
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by Al an. 'Fox on page 303 of Beyond Contract Wrk and Trust
Rel at i ons:

"It follows fromthis analysis that managenent
will be readier to accept pluralistic forms of
deci si on-maki ng the greater its confidence that it wll
al ways be able, in the last resort, to bend enpl oyee
clains towards /acceptable conpronises.. It may even be
convinced of ' its ability to charmthemaway altogether
or at |least much reduce them by ’rational’ argunent and
per suasi on designed to bring out the ’'true' comon
interests. In this sense a formal ~ acceptance of
pluralistic patterns nmmy nask wunitary convictions on
nmanagenents past about the nature of the enterprise. It
may regard j oi nt deci si on- maki ng and a . fully
institutionalised handling of clains and gri evances not
as mechani sms for conprom sing -genuine conflicts of
interest but as devices which facilitate the *working-
t hr ough’ of m st aken concepti ons, psychol ogi ca
bl ockages, and organizational confusions by a process
of 'rational’ clarification."

It would appear from the above that the concept of
joint managenent has a much wider connotation. That wi der
aspect of joint managenent would plainly be inpermssible
under the inpugned legislation as it has been enacted by the
State legislature. Such |egislation can operate only w thin
alimted field because that is the only way in which its
constitutional wvalidity can be sustained against the
chal | enge on the ground of want of |egislative conpetence by
the State legislature

Wth the above observations we dism ss the appeals, but
in the circunstances |eave the parties to bear their own
costs throughout.

V.P.S. Appeal dism ssed.
630




