http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER:
ENDUPURI NARASI MHAM AND SON

Vs.

RESPONDENT:
THE STATE OF ORI SSA AND OTHERS

DATE OF JUDGVENT:
14/ 03/ 1961

BENCH:

Al YYAR, T.L. VENKATARAMA

BENCH:

Al YYAR, T.L. VENKATARAMA

DAS, S. K

KAPUR, J.L.

H DAYATULLAH, M

SHAH, J.C.

Cl TATI ON:

1961 AIR 1344 1962 SCR (1) 314
Cl TATOR | NFO :

APL 1962 SC 107 (5)

R 1963 SC 980 (11,12)
RF 1971 SC 477 (7)
ACT:
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Constitution of India, Art. 286(2)--Oissa Sales Tax Act,
1947 (XIV of 1947), S. 5(2)(a)(Il).

HEADNOTE:

The petitioner who was a,-regi stered deal er under the Orissa
Sales Tax Act, 1947, was carrying on the business of
purchasi ng and reselling castor seeds, etc., in the State of
Oissa. Under a declaration given by himfor the purpose of
obtaining his registration certificate the goods  purchased
by him in Oissa were to be resold in that State. He
purchased certain comodities inside the State but in
contravention of his declaration sold, the goods to dealers
outside the State. The Sales Tax Oficer included in the
taxabl e turnover of the petitioner the purchase made by him
inside the State in accordance with s. 5(2)(a)(ll) of the
Act. The contention of the petitioner was that the purchase
was in course of inter-State trade and was exenpted  under
Art. 286(2) of the Constitution of India.

Hel d, that the transaction of sale which has been taxed was
wholly inside the State of Oissa and was distinct and sepa-
rate fromthe sale made by the purchaser to dealers outside
the State. The former transaction was taxable under  s.
5(2)(a)(11) of the Act while the |latter was exenpted under
Art. 286(2) of the Constitution.

Messrs. Mohanl al Hargovind Das v. The State of Mdhya
Pradesh, [1955] 2 S.C. R 509, distinguished.

In order that a sale or purchase mght be inter-State, it is
essential that there nust be transport of goods from one
State

315

to another wunder the contract of sale or purchase. A
purchase nade inside a State, for sale outside the State
cannot itself be held to be in the course of inter-State
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trade and the inmposition of tax thereon is not repugnant to
Art. 286(2) of the Constitution.

Bengal Imunity Conpany Limted v. The State of Bihar,
[1955] 2 S.C R 603 and State of Travancore-Cochin v.
Shannmugha Vilas Cashew Nut Factory, [1954] S.C R 53,
fol | oned.

JUDGVENT:
ORI G NAL JURI SDI CTION: Petition No. 12 of 1959.
Petition wunder Art. 32 ’of the Constitution of India for
enforcenent of fundanental rights.
R. Gopal akri shnan, S. N Andley, J. B. Dadachanj i,
Rameshwar Nath and P. L. Vohra, for the petitioners.
C. K. Daphtary, Solicitor-General of India, B. Ganapathy
lyer and T. M Sen, for the respondents.
1961.  March 14. The Judgnent of the Court was delivered by
VENKATARAMA Al YAR,~ J. -The petitioner is a joint Hindu
famly firmcarrying on business at Berhanpur in the State
of Orissa, and registered as a dealer under the provisions
of the Oissa Sales Tax Act, 1947, hereinafter referred to
as the Act. Its business consists in the purchase of castor
seeds, turmeric, gingili and other comvodities locally, and
selling themto demers outside the State. The Sales Tax
O ficer, Berhampur, included in the taxable turnover of the
petitioner the purchase of goods made by it inside the State
but sold, as aforesaid, to dealers outside the State and
i nposed a tax of Rs. 27,161-13-0 on account of ' such sales
during the sixteen quarters comrencing fromApril 1, 1952,
and ending with March 31, 1956. 1In the present application
filed under Art. 32, the petitioner challenges the wvalidity
of the tax on the ground that the purchases in question were
made in the course of inter-State trade, and that. a tax
thereon was in contravention of Art. 286(2)
The inpugned tax has be-en leviedunder s. 5 of the Act,
which, omtting what is not relevant, runs as follows: -
5. (1) The tax payable by a dealer /under
this
316
Act shall be levied at the rate of one quarter
of an anna in the rupee on his taxable
turnover:
(2) In, this Act the expression "taxable
turnover" means that part of a dealer’s gross
turnover during any period which remains after
deducting there-from
(a) his turnover during that period on-
(ii) sales to a registered dealer “of @ goods
speci fied in t he pur chasi ng deal er’s
certificate of registration as being intended
for resale by himin Orissa or for use by -him
in the execution of any contract in Oissa,
and on sales to a registered deal er of contai-
ners or other materials for the packing of
such goods:
Provi ded that when such goods are used by the
regi stered dealer for purposes other than
t hose speci fied in his certificate of
registration the price of goods so wutilised
shal |l be included in his taxable turnover.
It will be seen that under this section when a sale takes
pl ace, the seller has to include it in his taxable turnover;
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but when the sale is to a registered dealer who declares
that his purchases are for resale in Orissa, then it is
excluded fromthe seller’s turn. over. |If the registered
deal er - purchaser sells the goods outside the State in breach
of the condition, the purchases by himare liable to be
included in his turnover, and assessed to sal es tax. That
precisely is what has happened in this case. The sales to
the petitioner were not included in the taxable turnover of
the sellers by reason of the registration certificate which
the petitioner had obtained on a declaration that the goods
were to be resold in Oissa. But in violation of this
decl aration he sold the goods to dealers outside the State,
and so he becane |iable to be taxed under s. 5(2)(a)(ii) of
the Act.
The contention of the petitioner is that these purchases
were made in the course of inter-State trade, and that the
i mposition of sales tax thereon.is, in
317
consequence, ~ultravires The provision applicable is Art.
286(2), as it stood prior tothe sixth amendnment, and it ran
as follows:

"Except in so far as, Parliament may by |aw

otherwi se provide, no law of a State shal

i mpose, or -authorise the inposition of, a tax

on the “sale or purchase of .any goods where

such sale or purchase takes place in the

course of inter-State trade or conmerce."
The argument on behalf of the petitioner is ‘that as the
goods were purchased for the purpose of being sold to
dealers outside the State, and they were infact  so sold,
the purchases were in the course of inter-State trade, and
the levy of tax thereon was within the prohibition  enacted
by Art. 286(2). W do not agree with this contention. The
transactions of sales which have been taxed were wholly
inside the State of Oissa. They were sales by persons in
the State of Orissa to persons within the State of  Olissa
of goods which were in Oissa. The fact that the purchaser
sold those very goods to dealers outside the State is not
rel evant, as those sales are distinct and separate from the
sal es on which the taxes in question have been inposed. The
present levy is not on the sales by the petitioner to
persons outside the State, but on the purchases by him
inside the State. The forner sales are in the course of
inter-State trade, and are not taxable under Art.  286(2),
but the latter are purely intrastate sales, and a tax
i mposed thereon does not offend Art. 286(2).
In support of his, contention that the purchases are hit by
Art 286(2), the petitioner relies on the, decision of this
Court in Messrs. Mbhanlal Hargovind Das V. The State of
Madhya Pradesh (1). 1In that case, the petitioners who were
regi stered dealers wunder the Central Provinces and Berar
Sales Tax Act, 1947, were carrying on business in the
manuf acture and sale of bidis in Madhya Pradesh. For. the
purpose of their business, they inported processed tobaco
from the State of Bonbay in large quantities, rolled them
into bidis and sold themto dealers in other States.
(1) [1955] 2 S.C R 509.
318
The sales tax authorities inposed a tax on the purchases
made by them on the ground that they had, in breach of the
declaration in the registration certificate, sold them to
nerchants outside Mdhya Pradesh. The contention of the
petitioners was that the purchases by them were in the
course of inter-State trade, and that the inposition of tax
thereon was therefore repugnant to Art. 286(2). It was this
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contention that was accepted by this Court. It will be
noticed that the in this case the assessment of sales tax
was on very purchases fromdealers in Bonbay, under which
the goods were transported fromthe State of Bonbay to
Madhya Pradesh. In the present case, the purchases which
are sought to be assessed involved no novenment of the goods
outside the State of Oissa. In order that a sale or
purchase mght be inter-State, it is essential that there
must be transport of goods fromone State to another under
the contract of sale or purchase. |In the Bengal Inmunity
Conpany Limted v. The State of Bihar (1) occur the
foll owi ng observations which are apposite:
"A sale could be said to be in the course of
interState trade only if two condi tions
concur: (1) A sale of goods and (2) a
transport of those goods fromone State to
anot her under the contract of sale. Unless
both those conditions are satisfied, there can
be no sale in--the course of interstate
trade. "
Wth reference to the _analogous —provision under Art.
286(1)(b) prohibiting the inposition of tax on the sale or
purchase of goods in the course of inport or export, it has
been field by this Court that it is only a sale or purchase
whi ch occasions the export or inport of the goods out of or
into the territory of India or a sale in the State by the
exporter or inporter by transfer of shipping docunonts,
while the, goods are beyond the custonms barrier, that is
within the exenption, and that a sale which precedes such
export or inport or follows it i's not exenpted, vide State
of Travancore. Cochin v. Shannugha Vil as Cashew Nut Factory
(2). On the sane principles, a purchase, nmade ‘inside a
State, for sale outside the State cannot itself be held
(1) [1955] 2 S.C. R 603. 784-785.
(2) [1954] S.C.R 53.
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to be in the course of inter-State trade, and the inposition
of a tax thereon is not repugnant to Art. 286(2) of the
Constitution. 1In the result this petition is dismssed with
costs.
Petition dism ssed.




