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Leave granted.

Heard | earned counsel for the parties. The main
qguestion involved and  canvassed before us in this case is,
as to whether or not the tenant-appellant had deposited the
arrears of rent along with other anounts payable, in terns
of Section 20(4) on the UP Urban Building (Regul atiaon
Letting and Eviction Act 1972, (for short the 'Act’) on the
date of first hearing so as to be absolved of the liability of
eviction. It also |leads to consideration of the question as to
what is the neaning of the date of first hearing as
envi saged under sub-section (4) of Section 20 of the Act
whi ch reads as under

(4) In any suit for eviction on the
ground nentioned in clause (a) of sub-section (2), if
a the first hearing of the suit the tenant

uncondi tionally pays or [tenders to the |landlord or
deposits in Court ] the entire anpunt of rent and
danmages for use and occupation of the buil ding du
fromhim (such damages for use and occupation

bei ng calcul ated at the sane rate as rent) together
with interest thereon at the rate of nine percent per
annum and the landlord’ s costs of the suit in respect
thereof, after deducting therefrom any anmount

al ready deposited by the tenant under sub-section (1)
of Section 30, the Court may, in lieu of passing a
decree for eviction on that ground, pass an order
relieving the tenant against his liability for eviction
on that ground.

(a) the expression "first hearing"” nmeans the
first date for any step or proceeding nentioned in the
sunmons served on the defendant;

The appellant is the tenant of the respondent
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| andl ady, in respect of a shop in the city of Meerut at a rent
of Rs.128.70 paise per nonth. According to the |andl ady

the tenant failed to pay the rent since 1.10.1986, despite
notice. Hence she filed a suit in the Court of the Judge,
Smal | Causes, Meerut being Small Cause Suit No. 290 of

1988 for arrears of rent etc and eviction of the tenant on
the ground of default in paynment of rent.

The def endant denied the allegations about default in

paynment of rent or that any other anmount on account of
electricity charges or otherwi se was payable by him It has
al so been the case of the tenant that the husband of the
plaintiff had received the rent and had even issued a receipt
on 4.11.1986. All these points and other pleas raised
however, are not relevant, since defense of the tenant has
been struck off under Order 15 Rule 5 CPC. The only
guestion that renmains for consideration i s about
conpliance of Section 20(4) of the Act.

So far the question as to the neaning of the date of
first hearing - is concerned, the position stands well settled
that it is the date on which the Court applies its mnd to the
facts and controversy - involved in the case. Any date prior
to such a date woul d not be date of first hearing. For
instance date for /framng of issues would be the date of
first hearing when the Court is to apply is mnd to the facts
of case. As it relates to proceedi ngs under the Snall Cause
Courts Act, there being no provision for framng of issues
any date fixed for hearing of the case would be the first
date for the purpose.  The above stated position.is clear
froma catena of cases of the Allahabad H-gh Court and
sone decisions of this Court also. |In Ved Prakash
Wadhwa Vs. Vishwa Mohan AIR 1982 SC 816 this
Court held that the date of first hearing would not be before
a date fixed for prelimnary examnation of parties  and
fram ng of issues. It has further been held that if the
amount is deposited before the date of first hearing, it
woul d anmount to conpliance with the relevant provi'sion of
the Act. In SUDARSHAN DEVI & ANR. VS.

SUSHI LA DEVI & ANR. 1999(8) SCC 31, the service of

noti ce was by publication, hence tenant applied for copy of

the plaint which was furni shed and fresh dates for filing

W5 and hearing was fixed. The Court considered the

provi si ons of sub-section (4) of Section 20 of the Act along
with Explanation (a) as well as a series of earlier decisions
and held that the date fixed for hearing of the matter was

the date of first hearing and not the date fixed for filing of
the witten statenent. It has been observed that the

enphasis in the relevant provision is on the word ‘ hearing’

The decision in the case of Ved Prakash (supra) was also
relied upon. In yet another case ADVAI TA NAND VS.

JUDGE, SMALL CAUSE COURT, MEERUT & ORS

1995 (3) SCC 407, the dates were fixed for filing of the
witten statenent and | ater for hearing of the case after
furnishing of a copy of the plaint, it was held that the Court
was to apply its mind to the facts of the case on the date
fixed for hearing and not earlier on the date fixed for filing
of the witten statement.

After considering the |l egal position in regard to the
date of first hearing, we nmay advert to the facts of the case
in hand regarding the dates fixed and the amount of arrears
deposited in Court. The suit was filed on 5.12.1988, on
whi ch date the order for issue of sumons seens to have
been passed fixing 19.1.1989 for filing of the witten
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statenment and 27.1.1989 for hearing. Initially, it transpires
that the defendant was not served, and ultimately order

was passed for service of notice on defendant by

publication fixing 3.7.1989 for hearing. It however,

appears that by mistake in the publication, the date of
heari ng was shown as 26.4.1989 instead of 3.7.1989. It may
however not detain us since nothing would turn upon it as
26.4.1989 was the date published and it was therefore

taken as the date of first hearing. The Order-Sheet further
shows that on 26.4.1989 the Presiding Oficer was not
avai | abl e havi ng proceeded for training. The case was
adjourned to 11.5.1989. Thereafter also the case only seens

to have been adjourned due to one reason or the other e.g.

| awer’s strike etc. and later on after furnishing copy of the
pl aint, dates were again fixed for filing of witten
statement and for hearing. In the neantinme, it appears that

t he tenant-def endant had gai ned know edge of the

proceedi ngs and made a deposit of the ampunt of arrears of
rent etc. on 11.2.1989. |In the Counter Affidavit filed on
behal f of the |andl ady-respondent it is indicated that a tota
amount of Rs.5024/- was deposited out of which

Rs. 3474.90 pai se was on account of rent up to

February, 1989, Rs.358.20 paise as electricity charges,

Rs. 725/ - on account ‘of Court Fee, Rs.365/- being interest

on the arrears and/'a sum of Rs.100/- as m scel | aneous

amount. The said deposit did not include the |awer’'s fee
amounting to Rs.375/- which was |later on deposited on
11.5.1989.

The obj ection of the respondent as agai nst the deposit
made by the tenant is that the requirenents of sub-section
(4) of Section 20 of the Act were not fulfilled, since
| awyer’s fee was not deposited on or before 26.4. 1989,
whi ch was the date of first hearing. Subsequent deposit of
the said ambunt on 11.5.1989 wi |l not enure any benefit to
the tenant. The tenant’s case however, is two fold- one
that: 26.4.1989 could not be regarded as the date of first
hearing for the reason that the Presiding Oficer was not
avai | abl e on that date having proceeded on training. 'He
had deposited the amount of |awer’s fee on the next
adj ourned date, nanely, on 11.5.1989.  Hence, there is no
default or non conpliance of Sec. 20(4) of the Act in the
deposit nmade. In the alternative, it is submtted that
electricity charges are not required to be deposited under
sub-section (4) of Section 20 of the Act, which anount
came to a sumof Rs.358.20 and that would make up - the
shortfall on account of non deposit of |awer’ s fee on
11.2.1989. It is submtted that a mnor difference of a
sum of around Rs.17/- would be inconsequential. The
contentions raised on behalf of the tenant did not find
favour with any of the Courts; nanely the Trial Court or
the Appellate Court. The H gh Court also upheld the
orders passed by the Judge, Small Cause Court and the
additional District Judge, Meerut. The date 26.04. 1989
was accepted as date of first hearing and the anmpbunt on
account of lawer’'s fee was taken to be deposited after the
date of first hearing. It was also held that the anount
deposited on account of electricity charges could not be
adjusted for the lawer’s fee. Hence, the appellant was
deni ed benefit of sub-section (4) of Section 20 of the Act
and order for his eviction was consequently passed.

In regard to the date of first hearing as indicated
earlier, while ordering for publication of the notice, date of
hearing was fixed as 3.7.1989. It was wongly published as
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26.4.1989, nothing however would turn upon this, but on
26.4.1989, the Presiding Oficer was not avail able and
11.5.1989 was fixed as the next date. In cases where the
Court itself is not available it could not be treated as date of
first hearing. This contention of the tenant-appellant finds
support froma Division Bench decision of Allahabad Hi gh
Court reported in 1982 A R C. page 665 Jagannath and

anot her versus Ram Chandra Srivastva and another. The

Court was considering the expression "first hearing" as
occurring in Oder XV Rule 5 CP.C. . It was held that the
‘first hearing’ will be the date nentioned in the sunmons

for the purpose except when the Presiding Oficer is absent
or otherwise is not available to take up the case on that.
Two ot her dates of deposits nmade by the tenant shall also

be i mportant. The ampount of lawers’ fee was deposited

on 11.5.1989 and onl.5.1989 the tenant had deposited the
rent for the nonths of March, April and May, 1989. Copy

of the relevant tenders has been filed along with Counter
Affidavit of the respondent. The Appellate Court also

nenti oned about the deposit of the rent for the nonths of
March, April and May, 1989 in its judgnment while dealing

with the matter relating to the point raised about striking
off the defence of the tenant-defendant under O der XV,

Rule 5 CPC. The Hi gh Court however observed that if the

next date of hearing is to be taken as 3.7.1989, in that event
there woul d be no deposit of rent for the nonths of March
April, May and June 1989. It is difficult to sustain above
observations made by the Hi gh Court as there is nateria

on the record to indicate that rent for the months of March
April and May 1989 was deposited by the tenant-appell ant

in court on 1.5.1989 and the anmount on account of fee of

the | awyers was deposited on 11.5.1989 which was the

next date fixed after 26.4.1989. That is to say by 11.5.1989
of the amounts of arrears due up to May, 1989 stood

deposi t ed. The anmpunt deposited even before the date of
first hearing amounts to sufficient conpliance of sub-
section (4) of Section 20 of the Act. Such observations

have al so be made in the decisions of this Court as referred
to earlier nanely; Ved Prakash Wadhwa and

SUDARSHAN DEVI . (supra). It is thus clear that all the

dues of arrears of rent as well as other anmounts liable to be
deposi ted under sub-section 4 of Section 20 of the Act had
been duly deposited by 11.5.1989. There has been thus
sufficient conpliance of sub-section (4) of Section 20 of

the Act. The High Court and the Courts below erred in
treating 26.4.1989 as the date of first hearing.

According to the appellant alternatively the matter
can be viewed fromanother angle as well. As per the
respondent, there has been a shortfall of the anount
payabl e on account of counsel’'s fee, which was deposited
only after 26.4.1989. In this connection, it may be
observed that under sub-section(4) of Section 20 arrears of
rent, damages for use and occupation, interest, costs of
litigation is required to be deposited. There is no
requi renent of depositing any other ampunt or electricity
charges. Admttedly, the petitioner had deposited a sum of
Rs. 358/ - also as electricity charges. The amount on
account of fee of the |awer was a sumof Rs.375/-. The
amount of electricity charges could well be adjusted or
treated to be as against |awer’'s fee. A mnor deficiency
of Rs.17/- only against the total anpbunt deposited near
about six thousand or around that would be
i nconsequential and insignificant to defeat the purpose of
enacting the rel evant provisions as contained in sub-section
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(4) of Section 20 of the Act. It would only be a hyper
technical view of the matter which would in no way serve
the ends of justice even where virtually and substantially
requi rement of the legal provision is stands satisfied.

In one of the cases relating to | andl ord-tenant
di spute, decided by the Al ahabad H gh Court reported in
Dr. Neel ambar Jha Versus First Addiional District
Judge, Gorakhpur and ohers 1982 ARC 555, it has been
held that if sone ampunt is deposited in excess under one
head, the same can be adjusted towards the shortfall of an
amount under any other head.

After the suit was filed the tenant was too
willing and ready to clear all the dues so much so that he
did it before the first date of hearing and made subsequent
deposits as well to make it up to date. W feel that the
whol e purpose of enacting sub-section (4) of Section 20 of

the Act is todo substantial justice between he parties. It
covers those cases alone where the ground for eviction is
default in _paynment of rent still the Legislature intended to

provi de an opportunity to a tenant for paynment of rent. On
availing of such an opportunity, equities between the
parties are levelled as the | andlord gets the anpbunts of
arrears of rent and damages along with |egal expenses and
interest on the defaulted anpbunt and the tenant is saved of
liability of being thrown out of the prenises. Wile

consi dering the inport of such provisions, it may have to
be seen that the requirement of law is substantially and
virtually stands satisfied. A highly technical view of the
matter will have no place in construing conmpliance of such
a provision. W nmay however, hasten to-add that it is not
i ntended to lay down that non conpliance of any of the
requi rements of the provision in question is perm ssible.
Al'l the dues and amobunts |iable to be paid have

undoubtedly to be paid or deposited on the date of first
hearing but within that framework virtual and substantia
conpliance may suffice wthout sticking to nere
technicalities of |aw

In view of the discussion held above, we find that the
appel l ant had duly conmplied with the requirenment of sub-
section(4) of Section 20 of the Act and is entitled for the
benefit of protection against eviction as provided

t her eunder.

In the result, the appeal is allowed and the order
passed by the H gh Court upholding the orders of Courts
bel ow ordering eviction of the petitioner-appellant are set-
aside. However, there would be no order as to costs.

(BRI JESH KUVAR)
February 14, 2002




