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ACT:

Bonbay Land Revenue Code, 1879, s. 48--Rul es under the
Code, r. 92--Agricultural Iland used for  other purposes
--Collector’s duty to alter assessnent--Mere confirnmation of
Col l ector’s order refusing to re-assess--Wether amunts to
direction to act otherw se--Right to re-assessnent.
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HEADNOTE

Rul e 92 of the rules issued under the Bonbay Land Reve-
nue Code, 1879, provided that whenland assessed for @ pur-
poses of agriculture only is subsequently wused /for any
purpose unconnected with agriculture, the assessnment’ upon
the land so used shall unless otherwise directed by the
CGovernment be altered under s. 48 (2) by the Collector in
accordance with rr. 81 to 87: Held, that as the rule inposes
an inperative duty on the Collector to alter the assessnent,
the power which has been given to the governnent to give
directions to the Collector not to act in accordance wth
the inperative provisions of the rule has to be exercised in
cl ear and unanbi guous terns as it affects civil rights of
the persons concerned and the decision that the “power has
been exerci sed nust be notified in the usual manner

Were the Governnent did not pass any resolution or
i ssue any directions to that effect but nerely confirnmed on
appeal an order of the Collector rejecting an application to
assess nonagricultural assessnment on agricultural | |ands
whi ch had been used for building purposes: Held, that the
confirmation of the Collector’s order by the Governnent did
not amount to a direction to act otherwise within the nean-
ing of r. 92 and the applicant was entitled to have the
assessnent on the |ands altered under s. 48(2) in accordance
with rr. 81 to 87 as laid down in r. 92.

JUDGVENT:

CIVIL APPELLATE JURI SDI CTION: Appeal (CGivil Appeal No.
28 of 1950) from a judgnment and decree of the High Court of
Judi cature at Bonbay dated 19th March, 1945, in Appeals
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Nos. 68 and 190 of 1942.

H D. Banaji (V. R Desai, with him for the appellants.

M C. Setal vad, Attorney-General for India (G N Joshi
with him for the respondent.

1951. February 5. The judgment of the Court was deliv-
ered by

MAHAJAN J.--This is an appeal froma judgnent of
the H gh Court of Judicature at. Bonbay nodifying the decree
of the trial court and decreeing partially the plaintiff’s
suit. The appellants are the |ega
representatives of the original plaintiff Haji Al
Mohamed Haji Cassum The State of Bombay is the
respondent.

The facts giving rise to this Controversy, briefly
stated, are as follows ;--

35
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Village Dahisar originally formed part of the Malad
Estate conmprising in all eight villages. The said estate was
conveyed by the East |India Conpany to two Dady brothers for
val uabl e consi-deration by a deed of indenture dated the 25th
January, 1819. By that conveyance all the lands in the
ei ght villages were conveyed absolutely to the said purchas-
ers and it was covenanted by the Conmpany that the purchas-
ers, their heirs/and assigns shall peaceably and quietly
enjoy the said villages and receive and take the rents and
profits thereof wi thout any hindrance or interruption from
the said Conpany. By a sale deed dated the 13th Decenber,
1900, Haji Cassum father of the plaintiff, purchased the
village of Dahisar fromits proprietors for-a price of Rs.
1,30,000 and after his death the plaintiff becanme the pro-
prietor thereof and as such received rents and assessnent
from the tenants and holders of the'lands in the village
according to the rights prevailing under the survey | settle-
ment which had taken place in the village about the vyear
1864- 65.

In the year 1879 the Bonbay Land Revenue Code was enact -
ed. Section 48 of the Code is in these terns :--

"48. (1) The land revenue |l eviable on any 1and  under
the provisions of this Act shall be assessed, or shall be
deenmred to have been assessed, as the case nmay  be, wth
reference to the use of the |and--

(a) for the purpose of agriculture, (b) for the purpose of
bui | di ng, and
(c) for a purpose other than agriculture or-building.

(2) Were | and assessed for use for any purposeis used
for any other purpose, the assessnment fixed under the provi-
sions of this Act upon such land shall, notw thstandi ng that
the termfor which such assessment may have been fixed has
not expired, be liable to be altered and fixed at a differ-
ent rate by such authority and subject to such rules as the
Pr ovi nci al Gover nnent may prescri be in this
behal f ....... ... ... ... "

269

After the Act cane into force, the Government drafted
rul es under the provisions of section 214 for promnulgation
The inandars represented to the Government that the rules
should be so franed as not to prejudice their rights under
the conveyances executed by the Conpany in their favour
The draft rules were pronmul gated by a notification issued on
the 5th June, 1907. On that date, the Governnment adopted a
resolution ordering that the rules be promul gated and also
giving an assurance to the inandars to the following effect

"CGovernnent wll, however, be prepared to anend or
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abrogate these rules if they are found to be detrinmental in
any material respects to the interests of the inandars."
Rule 92 is one of the rules pronul gated under the provisions
of the Act and it runs thus :-

"When | and assessed for purposes of agriculture only is
subsequently used for any purpose unconnected with agricul-
ture the assessnment upon the land so used shall, unless
otherwise directed by CGovernnent, be altered under sub-
section (2) of section 48 by the collector in accordance
with rules 81 to 87 inclusive."

On the 25th July, 1923, the plaintiff requested the
Conmi ssi oner of Bombay, Suburban District, for a revision of
the survey of Dahisar village. He executed an agreenent
under the provisions of section 216 of the Bonbay Land
Revenue Code and made a formal application in that behalf as
required by the Code and the rules made thereunder. The
Conmi ssioner by his letter dated the 14th March, 1925,
aut horised the extension of the provisions of chapters 8 and
9 of the Land Revenue Code to the village in question. The
plaintiff al'so deposited the necessary expenses required for
the revision of the survey. The revision was nade by the
Superi nt endent of the Land Records who subnmitted his report
to the Comm ssioner on the 15th Decenber, 1926. This report
was sanctioned by Government. The order sanctioning the
revi sed survey was /communi cated to the plaintiff on the 23rd
270
Decenber, 1927. Under the revised survey the assessnent
of Rs. 4,217 on'the village |lands was increased to Rs.
6,057-3-2, and the plaintiff fromthat date started recover-
ing the increased assessnment fromthe tenants of .the |[|ands
in the village.

At the tinme of the revision of the survey it was found
that nine plots of land conprised ineleven field nunbers
which were fornerly agricultural had been built upon and
these were being used for non-agricultural purposes. The
survey officer formed theminto a separate group and showed
them as kharaba and no assessnent, either agricultural or

non-agricultural, was |evied on these nine plots” and the
plaintiff could not therefore recover any assessnent in
respect of these plots after 1926. On the BOh April, 1934,

he requested the Collector to assess non-agri cul tura
assessment on these plots. This request was refused by the
Col l ector on the 17th July, 1935, in these terns:--

"Wth reference to your letter dated 30-4-1934, | have
the honour to state that | regret your request -~ cannot be
granted."

It has to be observed that this refusal was in contra-
vention of the provisions of rule 92 which inposes on._ the
Collector a duty to make alteration in the  assessnment,
unl ess he has been directed to the contrary by Governnent.
It was not denied that by the 17th July, 1935, ©-no such

direction had been given to the Collector by Governnent. |If
the Collector had done his duty as enjoined by rule 92, this
l engthy and wunnecessary litigation mght well have been
avoi ded.

Against the order of the Collector the plaintiff ap-
pealed to the Commissioner. |In his appeal he pointed out

that certain additional lands in the village had been con-
verted to non-agricultural uses subsequent to the revision
of the survey in 1926. The Conmi ssioner declined to inter-
fere. This information was conveyed by the Collector to the
counsel for the plaintiff on the 22nd May, 1937. Agai nst the
Comm ssioner’s decision, the plaintiff appealed to the
Governor in Council and

271
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on the 20th Decenber, 1937, he received a copy of the fol-
| owi ng communication from Governnment to the Conmi ssioner
"The undersigned presents conplinments to the Conmi s-
sioner, Northern Division, and with reference to his letter,
No. L.N.D. 3124, dated 20th April, 1936, on the subject
noted above, is directed to invite his attention, to the
orders issued in CGovernment Resolution, No. s235/3a, dated
8th March, 1937, and to state that Governnent confirm
the action of the Collector, Bonbay Suburban District, in
refusing the Khot’s request for the levy of nonagricultura
assessnment in the village of Dahisar
By order of the Governor in Council
for Under Secretary to the Governnent of Bonbay."
In order to find out whether there was any resol ution of
the Governnent as nmentioned in the above comrunication

during the pendency of the suit the plaintiff i ssued the
following interrogatory to the Government of the State of
Bonbay : - -

"When was the decision, not to assess the |ands nmen-
tioned in Schedule Il of the plaint and other |ands under

rule 92, referred to in para. 8 of their witten statenent
arrived at by the Government ?

Produce a copy of the said decision which may have been
enbodi ed in a Governnent resolution along with the opinion
of the CGovernnment officers with which Governnent nmay have
concurred.”

The answer given on behalf of the State Government to
this question was as follows :--

"(8) CGovernnent - Menorandum Revenue Departnent, No.
5235-B/ 33, dated the 8th March, 1937, confirmed the Coll ec-
tor’s action in refusing the proprietor’s request  for the
| evy of non-agricultural assessnent. ' °’

This answer indicates that the Government acting ' under
rule 92, neither adopted any resolution nor issued any
notification giving any directions to the Collector contrary
to the provisions contained in that
272
rule. Al that it did was to confirmthe Collector’s  order
rejecting the request of the plaintiff for naking the as-
sessnent of non-agricultural lands in the village.

During the interval between 1927-37 a large nunber of
plots of land nmentioned in schedule Il were put to non-
agricultural uses by the tenants in possession of themand a
nunber of buil di ngs were constructed thereupon. ~The _plain-
tiff having failed in persuading the Government to make an
assessment under rule 92 of such lands, after service of
notice under section 80 of the Code of Civil Procedure,
instituted the present suit, (a) for a declaration that he
was entitled to have nonagricul tural assessnment nade on al
lands in the village of Dahisar which were used or “which may
thereafter be brought into use for purposes other than
agricultural, and (b)for an order that the Collector of
Bonbay, Suburban District, be directed to determne the
amount of non-agricultural assessnent on the | ands nentioned
in schedules | and Il of the plaint and to levy the sane
under <clause 2 of rule 96 and pay it to the plaintiff, or
in the alternative, to direct the defendant to issue a
conmission to the plaintiff under section 88 of the Land
Revenue Code. Schedule | gave details of the nine plots of
land that had been converted into non-agricultural use
before the survey of 1926, while schedule Il gave details of
those | ands which since 1926 up to the date of the suit had
been converted to such use. The plaintiff also clained
damages to the extent of Rs. 120 as conpensation for |oss of
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agricultural assessnent for six years in respect of |ands
nentioned in schedule | and he clained simlar damages to
the extent of Rs. 300 for loss of non-agricultural assess-
ment in respect of the other lands. He also claimed future
damages and costs.

The suit was resisted by the State Governnent on a
nunber of grounds. It was contended that it was barred
under section 4 (c) of the Revenue Jurisdiction Act and
under article 14 of the Indian Limtation Act. On the nerits
it was pleaded that the action of the survey officer and the
Collector in refusing to | evy non-agricultural assessnment on
| ands contained in the
273
two schedul es was | awful and proper and that the civil court
could not question the discretion of the Governnment in such
matters.

The trial Judge negatived all the technical objections
raised ~ by the defendant and on the nmerits held that the

Col lector’s actionin refusing to | evy nonagri cul tura
assessment _on the |l ands in question was wongful. He, there-
fore, granted the declaration prayed for. He, however,

refused to give further relief to the plaintiff and disal-
| owed the prayer for a direction for |evying non-agricultur-
al assessnment on the |lands given in the two schedules and
for paying it to the plaintiff. He observed that the Govern-
ment would be well advised if it |evied such assessnent and
paid it to the plaintiff.

Two appeals were taken to the High Court  against the
decree of the trial Judge. That Court nodified this decree
and granted a declaration tothe plaintiff that he was
entitled to receive non-agricultural assessnent on all |ands
which are and which nmay hereafter be used for non-agricul-
tural purposes. It ordered the defendant to Ilevy such
altered assessnent on the | ands mentioned in schedule | and
decreed consequenti al damages to the plaintiff in respect to
these lands. As regards the lands in schedule Il, the plain-
tiff's suit for a direction to assess and | evy non-agricul -
tural assessnent on themwas disnissed. The court drew a
di stinction between |ands that had been converted to non-
agricultural use before the survey of 1926 and those which
had since then been converted to such use. As regards the
former, it was held that the survey officer had erroneously
declined to nake non-agricultural assessment on those | ands
and his action was ultra vires. Relief was given to the
plaintiff regarding those |ands as prayed for. ~As regards
the latter, it was held that it was within the discretion of
the Governnent to order an alteration of the assessment on
such lands and this discretion could not be questioned in a
court of law. The plaintiff being dissatisfied wth 'this
part of the decision nade an application for | eave to appea
to. the Privy Council on the 15th
274
Sept enber, 1945. During the pendency of the application
the plaintiff died and his heirs and executors were inplead-
ed as his legal representatives. A certificate for leave to
appeal to the Privy Council was granted on the th February,
1947, and the appeal preferred under the certificate is now
before wus for decision. There is no controversy in this
appeal as regards the reliefs that have been given to the
plaintiff by the H gh Court. The appeal concerns the fur-
ther relief refused to the plaintiff in respect to the |ands
mentioned in schedule II. It was contended on behal f of the
appel l ant that under the terns of the conveyance dated 25th
January, 1819, and of the covenants contained therein it was
not open to the Governnent or the Collector to refuse the
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alteration of the assessnent clained by the plaintiff and
that the Government could not give any direction under rule
92 which would be contrary to these covenants and assur-
ances. It was said that the Government was bound to use its
power to |levy assessnent as trustee for the transferee and
that the exercise of this power could not be arbitrarily
refused by it. It was urged that the Governnent Resol ution
dated 5th June, 1907, clearly indicated that the rules
framed under the Land Revenue Code were not intended to
affect adversely the owners of alienated lands and the
Col I ector was bound to nake an assessment as required by the
plaintiff. Lastly, it was argued that as a matter of fact
Government never exercised its power under rule 92 and never
gave a direction to the Collector to a contrary effect and
that the nere affirmation of the erroneous order of the
Col l ector by CGovernnent did not anmount to a direction con-
tenpl ated by the provisions of rule 92.

Having . considered this case in all its aspects, we have
reached the -decision that the High Court’s decision have
in so far as it refused relief to the plaintiff in respect
to the lands mentioned in'schedule 'l should be reversed.
Rule 92 cited in the earlier part of this judgnent in inper-
ative terns directs the Collector to alter the assessnent in
case agricultural lands are Converted to non-agricultura
use. The Collector has
275
no option in the matter and as soon-as an -application is
made to himhe should proceed to make an assessnent and | evy
it on the non-agricultural |ands. ~Wen the Collector de-
clined to accede to the request of the plaintiff he acted in
contravention of the clear provisions of the rule, because
admttedly at that tinme no "directions to the contrary" had
been given to himby the Governnment. There was no' resol u-
tion of the Government in existence and no notification had
been issued under the provisions of rule 92 directing the
Collector not to make an alteration in the assessnment @ when
required to do so. The Conm ssioner, in dismssing the
plaintiff’'s appeal, also contravened the provisions of rule
92. When the matter went up in appeal to the Governor in
Council, no decision was taken under the provisions of rule
92. The High Court assumed that the confirmation of the
action of the Collector by the Government —anobunted to a
direction by the Government to the contrary in respect of
the lands in question.

W are unable to agree with this conclusion.” Wen  Gov-
ernment has been given the power to give directions to the
Collector not to act in accordance wth the inperative
provisions of a rule which enjoin upon him to make the
altered assessnent, that power has to be exercised in  clear
and wunanbiguous terns as it affects civil rights of the
persons concerned and the decision that the power “has been
exercised should be notified in the usual manner in | which
such deci sions are made known to the public. It was conceded
by M. Joshi that no such decision was taken by Governnent
and no direction was issued by Government under rule 92
Dismissal by the Government of the plaintiff's appeal and
affirmation by it of an erroneous order of the Collector
could not be held to anpbunt to action under the provisions

of rule 92. In these circunstances, the plaintiff was
clearly entitled to further relief in respect to |ands
mentioned in schedule Il and a direction should have been

issued to the State Governnent for neking altered assessnent
on non-agricultural lands and levy it on themand pay it to
the plaintiff.

36
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M. Joshi contended that the true effect of the provi-
sions contained in section 48 (2) and rule 92 was that the
CGovernment was not bound to levy altered assessnment on | ands
converted to non-agricultural use, that the section nerely
provi ded that the persons in possession of land were |iable
for such assessment but it did not say that it was obligato-
ry on the Government to make it and that the court had no
jurisdiction to interfere with the discretion of the Govern-
ment in the mtter. W think that when a liability is
i nposed by a statute, that liability cannot be defeated by
the exercise of any discretion by Governnment or by making
rules which nmay negative that liability, but it is not
necessary in this case to finally decide the point as the
appeal stands decided otherwise. It is also unnecessary to
express an opinion-as tothe precise scope of the power
conferred on CGovernment by the |anguage of rule 92.

The plaintiff's learned counsel very properly did not
press his appeal inrespect to the claimof damages concern-
ing lands nentioned in schedule Il. Plaintiff's suit to that
extent fails.

For the reasons given above the appeal is allowed and
the plaintiff’s suit i's decreed with costs except in regard
to the claimfor damages in respect to the lands mentioned
in schedule Il. The defendant is directed to make an assess-
nent on | ands nentioned in schedule Il in the same way as in
respect of the lands nmentioned in schedule I and levy the
same and pay it to the plaintiff.

Appeal al | owed.
Agent for the appellants: K J. Kale.
Agent for the respondent: P. A Mhta.
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