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Public Trust-Charitable purpose-Education to nak people
conscious of political rights-Political purpose--Cbject of
general public utility-Bonbay Public Trusts Act, 1950 (Bom
29 of 1950), ss 2 (13), 9(4).

HEADNOTE

Lokamanya Til ak di ed on August 1, 1920, leaving a wll. On
August 16, 1920, his two sons and the executor appointed by
him under the will executed a trust deed in respect of two
newspapers "The Kesari" and "The Mharatta", and t he
property and the machinery pertaining thereto.. Cause 1 of
the trust deed recited: "This Trust deed has been nmade as a
means to the fulfillment perpetually and —uninterruptedly.
after the death of the | ate Lokmanya Bal Gangadhar Tilak of
that very object of his with which he took all activities
after he took charge of the newspapers-the Kesari and
Mar at ha such as of spreading political education through the
newspapers and thereby making people alive to their
political rights and carrying on other nmultifarious public
activities conducive to the national ideal etc." A survey of
the public life and activity of Lokmanya Tilak showed that
hi s purpose in taking over and conducting the newspapers was
political, in the sense of seeking to achieve by nmeans of
rousi ng the consci ousness of the people to their condition,
a political awareness, by which adjustments of a political
character woul d be demanded and enforced by the persons who
i mbi bed those truths or were influenced by such witings.
The question was whether the aforesaid trust was a public
charitable trust wthin the definitionin$S 2 (13) read
with s. 9 (4) of the Bonmbay Public Trusts Act, ’1950, so as
to justify an order by the charity Comm ssioner requiring
the trustees to have the trust
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Hel d, (Subba Rao, J., Dissenting), that a political purpose
is not a charitable purpose and does not come wthin the
meani ng of the expression "for the advancement of any other
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obj ect of general public utility" ins. 9 (4) of the Bonbay
Public Trusts Act, 1950.

The life mssion of Lokmanya Tilak which he sought to active
and achieved through the two newspapers, and which was set
out in the trust deed dated August 16, 1920, as the object
for which the trust was founded, was a political purpose
and, therefore, the trust was not required to be registered
under s. 18 of the Act.

Per Subba Rao, J.-The, object of Tilak, after he took over

the newspapers, was to work for the regeneration of the
country, and he thought that national education through
newspapers and witings which would make people alive to
their political rights, was the nost inportant itemin the
uplift of the country. The trust executed to perpetuate the
said object was clearly a trust for general public wutility
within the meaning of s. 9 (4) of the Act. The expression
"obj ect of general public utility" is very conprehensive and
it includes every purpose, whether political or otherw se,
provided it is an object of general public utility.
Bonar Law Menorial Trust v. Conmi ssioners of I|nland Revenue,
(1938) 17 Tax Cas. 508, Trustees of the Tribune Press,
Lohore v Conmissioner of Income Tax, (1939) L. R 66 |. A
241, Al India Spinners’ Association v. Conm ssioner of
Income Tax (1944) L. R 71 1. A 159, Re Hopkinson: Ll oyds
Bank Ltd. v. Baker, [1949] 1 All E. R 346, Subhas O©Chandra
Bose v. CGordhandas Patel, |. L. R [1940] Bom 254, and In
re Lokmanya Til akJubil ee National Trust Fund Bombay, (1941)
43 Bom L. R 1027, considered.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 313 of 1958.
APPEAl from the judgnment and decree dated February 2, '\ 1956,
of the Bonbay Hi gh Court, in Appeal No. 775 of 1955 from
Original Decree.
Veda Wasa, S. G Patwardhan (and Ganpat Rai /for the
appel | ant s.
H. N. Sanyal, Additional Solicitor-General of India;, N S
Bindra and R H. Dhebar, for the respondent and the State of
Mahar ashta (I ntervener).
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1962. WMy 1. The follow ng Judgnents were delivered.
The judgrment of Sinha, C. J., Rajagopala Ayyangar, Midholkar
and Venkatarama Aiyar, JJ., was delivered by Rajagopala,
Ayyangar, J.
RAJAGOPALA AYYANGAR, J.--This is an appeal on.a certificate
of fitness granted by the Hi gh Court of Bonbay | under  Art.
133 (1) (b) & (c) of the Constitution, and the question
raised for consideration is whether the "Kesari & Mahratta
Trust" of which the appellants are the Trustees was or was
not a "public Trust” within the neaning of the Bonbay Public
Trust Act (Act XXI X of 19-50) which it will be convenient to
refer to as the Act.
The Act which by its long title was enacted "to regul ate and
to nmmke better provision for the administration of public,
religious and charitable Trusts, in the State of Bonbay"
cane into force on August 14, 1950. Section. 18 of the Act
enact ed:
"18. (1) It shall be the duty of the trustee
of a public trust to which this Act has been
appl i ed to make an application for t he
regi stration of - t he public
trust. ... . . .
Section 66 of the Act provides penalties according to a
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table appended to it for <contravention of the severa
sections set out in it and anong the sections so included is
s. 18(1). In this state of affairs the trustees of the
appel l ant-trust addressed on April 16, 1952, a commruni cation
to the Assistant Charity Conm ssioner, Poona region, Poona-
being the authority enpowered to effect the registration of
the Trust, if it was a public Trust-that ,,the Kesari &
Mahratta Trust" was not a "'public Trust" Wthin the
nmeaning of the Act and subnmitted that it was not liable to
be, registered thereunder. Section 19 of the Act enmpowers
an Assi st ant

628

Charity Comm ssioner to nake an enquiry for ascertaining,
inter alia, "whether a Trust exist and whether such Trust is
a public Trust." This officer held an enquiry wunder this
provision, giving an opportunity to the trustees of the
Trust to make representations and urge their contentions.
Thereafter be recorded a finding under s. 20 of the Act that
it was a public Trust to which the Act applied and passed an
order directing the Trust to be registered.

Section 70 of the Act provides for appeals being filed
agai nst findings recorded and orders passed under s. 20 by
Assi st ant Charity Conmi-ssi oner s, to t he Charity
Comm ssioner and the trustees availed thenselves of this
remedy and repeated their contentions before the Charity

Conmi ssi oner. The appel | ate-authority however reached the
same conclusion as the Assistant Charity Comi ssioner and
di sm ssed the appeal. Section 72 of the Act enables a party

aggri eved by the decision of the Charity Comni ssioner under
a. 70 on the question "whether a trust exists and whether
such trust is a public trust®” to apply tothe Court to set
aside the said decision. The trustees noved the Court under
this provision but this application was disnissed by the
| earned District Judge, Poona. It was fromthis judgment of
the learned District Judge that the trustees filed an appea
to the H gh Court of Bonbay who al so dismssed the appea
but granted the certificate which has enabled the present
appeal to the filed.

It would be seen fromthe above narrative that the ‘entire
guestion raised by the appeal is concerned with whether the
Kesari & Mahratta Trust was a "Public Trust" wthin the
meaning of the Act so as to justify the —order of “the
assistant Charity Commissioner requiring the trustees to
have the institution registered. Section 2 of the Act
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which contains definitions defines a public Trust in cl.
(13) thus:

"an express or constructive trust for either publi c,
religious or charitable purpose or both..............

to read only the portion relevant for this appeal. The
other naterial provision is s. 9 of the Act which  defines
“Charitabl e purpose". The purpose defined include:

(1) relief of property or distress,

(2) education,

(3) nmedical relief, and

(4) the advancenent of any other object of general public
utility but does not include a purpose which rel ates-

(a) exclusively to sports, or

(b) exclusively to religious teaching or worship."

There are certain other provisions of the Act to which our
attention was drawn during the course of the argunments but
as both their construction as well as their constitutiona
validity which were the subject of debate before us would
arise only if the Trust were a public charitable Trust
within the definition in a. 2(13) read with s. 9, we purpose
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i mediately to proceed to consider the subm ssions nade by
| earned Counsel in relation to this crucial point.

The Trust in question was created by a deed dated August 16,
1920 by three persons. The first two authors of the Trust
were the sons of Lokmanya Bal Gangadhar Til ak who had died
on August 1, 1920, leaving a will executed on April 5, 1918,
to the terns of which we shall refer presently. The third
execut ant was the executor

630
appoi nted by the deceased under his said will. The Trust
deed in its preanble refers to the execution of the will and

after reciting the fact that the will was agreed to in al
respect by the three exeoutants proceeds to state that the
Trust deed in regard to the Kesari Printing Press Newspapers
etc. was being executedin order that the objects recited in
the will rmay be fulfilled. . The Trust deed contains 13
cl auses but of these those relevant for the consideration of
the matters arising in the appeal are only two and they are
cls. 1 and 8. Clauses 1 specifies the objects of the Trust,
while el. 8 nakes provisionfor contingencies arising from
the trustees becom ng i ncapabl e of di'scharging their duties
as well as fromthe institution ceasing to exist. It reads:
"In the event of any_ of the said Trustees
becoming incapable of discharging the duties
of the Trust for any reason whatsoever, such
person as in the opinion of both the trustees,
may be fit to dischargethe duty in accordance
with' the w shes of the Lokamanya Tilak shal
be appointed as a trustee for the prep

etuation of this institution and Trust.

perchance, there is only one Trustee left for

maki ng this appointnent, he shall appoint a
Trustee follow ng the above policy. ‘And al

the rights of the Trustee of the said insti-
tution under this Trust deed, shall vest in
the Trustee so appointed. |If for any reason
what ever, new Trustees are not appointed or
none of the prior Trustees survives, the pan-
chas nmentioned (under appointnment of New
Trustees by the Panchas) in clause 8, under

the heading of 'the Printing Press” in the
WIl of the Lokamanya Tilak or the Panohas
appointed in their own place by such Panchas

shal |l appoint the new Trustees. But if such
appoi nt nent of New Trustee is not nade in
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the manner stated above, the Trust Estate
shall revert to Nos. 1 and 2 of| us or to
their heirs, "Primarily’ in the <capacity of
Trustees as such. |[If for any reason this

institution ceases functioning, for the tine
being but if it is possible to revive that
institution, such Trustees who nay be present
and fit to carry on the institution under this
Trust - deed. However, if this institution
ceases to exist, for any reason whatsoever,
and it is thought that it is not possible to
revive it at any time later on, the trust
property shall be of the ownership of Nos. 1
and 2 of us or their heirs. The trustees of
the institution individually, or their heirs
shal | have no private (personal) right
what ever to this property."”

It is only necessary to add that |earned Counsel for the

appel | ant - Trustees assured us that the appellants had no

| f
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intention at all of abandoning the objects of the Trust or
ceasing to be bound by the terns of the Trust deed even in
the event of our holding that the Trust was not a public
charitable trust, but that cherishing as they did the nenory
of Lokmanya Tilak they would carry on the mission entrusted
to themby the great |eader for ever. As alnost the entire
argunent in the appeal before us as well as the decision
against the appellants in the Courts below have rested
wholly on the interpretation and |egal effect of the
provisions contained inel. 1 it is necessary to set this
out in full. The Trust deed is in Marathi and the foll ow ng
is its English translation accepted by both parties :
"This Trust deed has been nade as a neans to
the fulfilnment perpetually and uninterruptedly
after the death of the late Lokmanya Ba
Gangadhar Tilak of that very object of his
with~ which he took all activities after be
t ook charge of the newspapers-the
632
Kesari and Maratha such as of spr eadi ng
political education through the newspapers and
t hereby nmaking people alive to their politica
rights -and carrying on other nultifarious
public activities conducive to the nationa
i deal etc."
Pausi ng here, is /it necessary to nention t hat t he
translation as it appears in the Paper Book reads ",such as
spreadi ng national ‘education through those newspapers etc."
It was however agreed that the adjective "national" was not
a correct rendering of the Marathi expression "' Rajakia"
which was nore accurately denoted by the ~word  "political"
and we therefore proceed on the translation which was
accepted before us by both the parties.
It will be seen fromthe preanble and cl. 1 that the ' Trust
was brought into existence or the purpose of fulfilling the
| ast w shes of the Lokmanya as expressed in his will dated
April 5, 1918., The terns of (the wll have therefore
rel evance for understandi ng the object sought to be achieved
by the Trust. The will was nmade in Colorado on April 5,
1918. Most of the dispositions of the will are taken up
with legacies to his sons but the disposition we are now
concerned with occurs incls. 3 and 4 of the will and we
shall read the relevant portions of those clauses. Clause 3
(1) which is headed "The Printing Press" reads:
"I have nmade a public trust of the newspapers,
the office, the printing press, the  nachine
and the foundry, the newspaper library and
security-noney in respect of newspapers”
This, however, was not accurate; for though evidently the
Lokmanya had intended to create a trust, no formal deed
therefor had been executed and it was this deficiency that
was supplied by
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his sons and the executor appointed under the wll. Clause

4 of the will is of relevance and it ran
"The policy of the papers (editorial policy)
shall be kept as it is, Under no circunstances
shall it be changed."

The ot her provisions of the will do not bear upon the points

arising in this appeal

The question now for our consideration is whether under cl
1 of the deed of trust a public charitable trust has been
created. Analysing the provision of the clause it would be
seen that the prime object of the trust was the fulfilnent
of the basic purpose which animated the activities of the
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| ate Lokmanya and whi ch he sought to acconplish through the
two newspapers-Kesari and Mahratha after he took charge of
t hem This has to be read with the provision of the wll
directing the continuance of the two newspapers with their
policy entirely wunchanged. As if in explanation or
exenplification of this prime purpose we have the statenent
that the object the Loknanya sought to achi eve through the
two newspapers was that of ,spreading political education
and thereby making the people alive to their politica
rights and carrying out other nultifarious public activities
conduci ve to the national ideal
Pausing here, it is necessary to nention that though the
object of the trust was thus intimately bound up with the
policy and purpose of the Kesari and Mhratha after the
Lokmanya took charge of them no evidence was led at any
stage by either party as to what precisely was the policy or
the object of the two newspapers which was sought to be
achieved by the Lokmanya through them Nor was evidence
pl aced before the Court of the precise ains and objects
whi ch the Lokmanya incal cuted by to teachings through these
NowWs-
634
papers. It was, possibly assuned that the life and ideals
for which the Lokmanya stood, and in particular the nmatters
whi ch he considered as the prinme purpose and policy of these
two newspapers wth which he, was connected for over two
decades, were matters of history so well-known to the Courts
and authorities in Miharashtra and therefore on which no
formal evidence was required to - be adduced. W would
however, add that such evidence on the record would have
lightened our task and that it is with this handicap that
the point in controversy in the appeal has to be deci ded.
This mi ght be the convenient stage at which reference could
be nmde to a previous occasion when the  interpretation of
the trust-deed with particular reference to the question of
its character as a public charitable trust came up for
consideration before the Courts. Section 4 (3) of the
Indian Incone tax Act, 192 2 exenpts fromincone tax / "any
income derived fromproperty held under a trust or  other
| egal obligation wholly for religious or charitable purposes
in so far as such incone-is applied or is accunulated for
application to such religious or charitabl e purpose
The section carried a definition of "charitable purpose”
which was stated to include "relief of the poor, education
nedi cal relief and the advancenent of any .other -~ object of
general public utility" which, it would be seen, isin terns
the same as the definition of a "charitable purpose"” under
the Act. The claimof "the Kesari and Mahratha Trust' to
exenption under this provision cane up for consideration
before the Hi gh Court of Bonbay on a reference under s. 66
(2) of the Indian Incone-tax Act. The reference was heard
by Beaunont, C. J., and Rangnekar, J., and the |earned Chi ef
Justice delivering the judgnent of the Court said:
"To my mind the trust which is contained in
cl. 1 of the deed is too vague and wide to
635
be regarded as a charitable trust within the
nmeaning of the Incone-tax Act. Some of the
pur poses, no doubt, are charitable but others
are not and the whole of the funds may be
appl i ed to non-charitable purposes. The
pur poses include organising public novenents
and even if you limt those general words by
the words 'calculated to pronote the nationa
ideal, it seens to ne inpossible to say that
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the pronotion of public novenents cal cul ated
in the viewof the trustees to pronote the
nati onal ideal can be regarded as necessarily
of public utility."
The learned Judges therefore held that the trust was not
entitled to exenption under s. 4(3) of the Income-tax Act
Learned Counsel fortheappellant did not contend before us
that this judgnment was yes judicature in these proceedings
for the decision of the matter now before us, but as
expressing the views of the | earned Judges on the construc-
tion of the docunent whose interpretation is the subject of
dispute in the present case. Wth these observations we
shall put aside that decision and proceed to construe the
terns of cl. (1) of the deed to find out how far the object
sought to be achieved are wthin the definition of
“charitabl e purpose" wthin the Act.
In doing this, it woul d be convenient first to set out the
construction which found favour with the | earned Judges of
the Hi gh Court in'the judgnment now under appeal and then
consi der the sub.  m ssions made by learned Counsel on either
si de. Referring to cl.~ 1 and the matters to which it
refers as needed to be done for fulfilling the objects of
the trust, the | earned Judges said that these were : (1) the
awakening in the mnds of the people a -consciousness of
their political rights by spreading the know edge of
politics through the newspapers"

636
Kesari" and "Mhratha" and (2) organising various public
novenents calculated to pronote-the national =~ ideal. They

went on to state that the second purpose could not anount to

a charitable purpose under the Bonbay Public Trust Act and

observed
"As the nature and character of the public
novermrents which were to be pronoted for
furthering the national ideal were not even
i ndi cated, much | ess specified it seens inpo-
ssible to say that the Organisation of public
noverrents which in the opinion of the trustees
m ght be calculated to pronote the nationa
i deal can be regarded necessarily as an object
of general public utility within the meaning
of clause (4) of section 9 of the Act. Those
public novenments would obviously not fall
under any of the other clauses of section 9
either. dearly, therefore, the second of the
two purposes nentioned in clause 1 of the
trust-deed cannot be considered a charitable

pur poses."
They, however, were of the viewthat the first purpose,
viz., of "awakening a consciousness of political” rights
anong the people by spreading the know edge of -politics
through the newspapers" would be a charitable purpose. In

this context they considered that the decisions of the
English Courts that the attainment of political purposes
woul d not be a charitable purpose as advanci ng an object  of
general public utility could not be applied in India, and
that even if the sane were applicable, that under the Trust-
deed before them the awakening of political consciousness
among the people was not identical with the advancement of
political objects and that the awakeni ng of such conscious-
ness need not necessarily be for achieving a politica
purpose being out of the way they considered that the
awakeni ng, of such consci ousness woul d be

637

an advancenent of an object of public utility.
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Several points were raised by |earned Counsel for the
appel lant in support of his contention that the trust-deed
did not create a charitable trust. Hs first subnission was
that the |I|earned Judges of the Hi gh Court were wong in
considering that there were two objects to be subserved by
the trust for the attai nnent of which the trust was founded,
but only a single object and that object was political in
its nature and that consequently it was not a charitable
purpose within the neaning of the law. H's next subni ssion
was that even if there were two objects as the |[earned
Judges of the High Court had held, they were not really
i ndependent objects but both of themwere dominated by a
single purpose which was political in its nature. At the
base of bath of these interpretations of the deed lay the
submi ssion that the object to be attained by the trust was
political, and if so, it was not charitable.

W consider that there is considerable force in t he
subm ssion of learned Counsel that the trust has been
founded with ~a view to achieve a single objective or

pur pose, Vi z., "'the ful fil ment perpetual ly and
uni nterruptedly” of "the object with which the |ate Lokmanya
took wup all activities after he took charge of t he
newspapers ’'Kesari’ and 'Mabratha'." It mght be that the

activities for which the newspapers were utilised after he
took charge of themdisclosed nore than purpose, but the
conmon |ink between every such line of activity was that it
stermed froma political purpose, for the newspapers were
made to serve as the vehicle for achieving hiis objectives.
The question therefore as to the purpose of the trust would
have to be resolved by exam ning the various activities in
which he hinself engaged and the object wth which he
engaged in them but the latter is not the basis
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upon which the H gh Court has proceeded in reaching a
finding that the trust-deed disclosed a duality of purpose
one of which the |earned Judges recognised was not
charitabl e but the other was held to be so. The words in the
second linb of the first clause referring to "the “spreading
of political education through the newspapers and thereby
maki ng people & ive to their political rights" and secondly
"the carrying on other multifarious public activities
conducive to the national ideal" were really neant as
illustrations of activities undertaken by the late Loknanya
during his life-time as is manifest by the use of the words
"such as" before the clause. |If the object with which the
Lokmanya took up his activities after he assunmed charge of
the newspapers was dom nated by a political purpose and the
newspapers were used by himto achieve that objective, the
illustrations of his activities set out in the clause  nust
be simlarly construed. But to this we shall revert later.
This apart, there is one other way in which the natter m ght
be approached. The |earned Judges of the High Court have
held that the object signified by the words "carrying on
other nultifarious public activities conducive to the
national ideal" was nuch too vague to serve as an object  or
purpose of an enforceable trust, for besides the vagueness
involved in the description of the activity as "conducive to

the national ideal etc", there is a further vagueness
i ntroduced by the words "other mul tifarious public
activities". One mpde of testing the wvalidity of this

object would be whether one could uphold the deed as
constituting a valid enforceable charitable purpose if it
had nmerely nmade provision for the trust-fund being wutilized
for carrying’ on nultifarious public activities conducive to
the national ideal etc.” It is obvious that this question
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could be answered only in one way and that in, favour of
hol ding that the trust was too vague to
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be wvalid. |If therefore the last portion of the clause was
left out of account, two questions would have to be
considered (1) whether on a proper construction of cl. (1)

read with the rest of the deed, the object sought to be
achieved is or is not a single one, and (2) whether the
object indicated by the words "spreading of politica
education through the newspapers and thereby naking people
alive to their political rights" would be a charitable
purpose within the meaning of s. 9 of the Act ? If the |ast
part of the clause (1) were out, as too vague.. the object
of the Trust would read, to quote the relevant words "the
fulfilment perpetually and uninterruptedly of the very
object wth which he (the Lokmanya) took up all activities
after he took charge of the newspapers such as spreading
political  education through- these newspapers and thereby
maki ng' people alive to their political rights." W shal

i medi ately proceed to deal with the inport of the words
",the very object with which he took up all activities after
he took charge of the newspapers", but before we do so we
m ght state that we have no hesitation in holding that the
words of the clause we have just extracted indicate but a
single purpose,, viz., the fulfilment of the objects wth
which Tilak took up all activities after he took charge of
the two newspapers.

W have earlier ‘drawn attention to the feature that no
evi dence was pl aced before the authorities under the Act or
before the Courts as to the object which the Lokmanya sought
to achieve by the two newspapers Learned Counsel - for the
appel l ant invited our attention to the reported decision of
t he Bombay Hi gh Court where certain witings and articles of
the late Lokmanya came up for -consideration, and in
particular to the articles which formed the subject-matter
of the <charges against the Lokmanya in prosecutions for
sedi tion. But if one were, confined to the these

640

they nust obviously give us only a partial and truncated
idea of his activities and so are apt to afford but a
distorted picture of the objects wth which  the two
newspapers were conducted. W therefore —exam ned the
literature bearing on the Iife and work of this great |eader
and particularly two recent books on the topic "Bala
Gangadhar Tilak by Parvate (1958) which was brought to our
attention by M. Sanyal appearing for the ~respondent, and
Lokmanya Tilak by Dhananjay Keer (Septenber;, 1959)". In
doing so we have confined our,selves to the facts there
stated and have refrained fromtaking into account’ the
evaluation by the authors of Tilak's activities or /their
conments on any particular views on public or social matters
entertained by the subject of their biography.

As a result of this exam nation we gather the follow ng
facts which are of relevance to the point before us. Tilak,
though he was associated with the two newspapers from their
start in or about 1881, took over the editorship of the
Kesari in 1887 and becanme the sole proprietor of both the
papers by 1893 and was in charge of | heir conduct till his
death in 1920. Tilak was a public figure who dom nated the
political firmament of the country for near three decades.
He was a rebel against political wongs. He was a chanpion
of all who were oppressed and conceived it as his sacred
mssion to rouse the people to a sense of their wongs and
of their strength in winning their salvation, for it was his
firm conviction that petty tyranny by t he foreign
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bureaucracy was possible because of the ignorance of the
people and, their apathy to their condition. Hi s ideas

m ght be gl eaned from his observation that people nust fight
for the vindication of their rights and that those who were
unnoved at the sight of injustice and the high handed policy
of the CGovernnent, should not be regarded as human beings.
The two newspapers were intended by Til ak
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to be the mechani sm by which the wongs done to the people

shoul d be brought hone to them and their conscience roused
to a sense of the injustices and oppressions to which they
were subjected. In R, undertaking the responsibility of
running the Kesari and the Mhratha it was a cl ear
indication of his resolve to throw hinself conpletely into
public life and to .devote hinself to the task of the
political education of the masses. He wote in the Kesari
about every public-grievance and every public cause and this
made hi mthe chanpi on of popul ar causes and anass | eader

The two the Kesari-and the Mahratha were in no sense nere
newspapers. They were primarily views-papers, vehicles of
public opinion and the news they contained were carefully
selected to be hel pful to theviews propagated in them Til ak
| ooked upon Kesari as- the chief vehicle for propagating his
views as he wanted themto be dissemnated as wdely as
possi bl e. The objective determined its style; it was
direct, sinple forthright. The papers chanpi oned the cause
of the underdog and everywhere fought —against injustice,
contained a study ‘of public conplaints and grievances,
exposed oppressive officers, criticised fearlessly and made

constructive suggestions for the reform . of the
adm nistration and chanpi oned the peoples cause in every
sense. During Tilak’'s days Tilak and Kesari becane
synonynous ternms. The Kesari had been the citadel = of the
nat i onal fight and remmined inpregnable even through
repressi ve canpaigns and became a national asset. It was
Tilak’s confirned view that the ills of the nation demanded
political refornms and not inmredi ate social reforns. Til ak
chal l enged the right of the foreign bureaucracy to sit in
| egi sl ative judgnment on | ndian society. It was the view of

Tilak that respect nust be paid to the prejudices of  people
and that one must try to nake the hunblest of them feel that
he was one of them Tilak was convinced

642

of the futility of appeals to people nmade in the form  of
speeches and resolutions wth their eyes fixed towards
CGovernment and realised that the Indian National Congress
wi th which be was closely associated from 1889 woul d be abl e
to aneliorate the condition of the people if the nasses were
attracted to it and their power harnessed to the chariot of
the Congress. It was the main role in his life to stir up
the people against their poverty, degradation and - slavery.
To foster opposition to British rule, to bring people into
conflict wth Government and to nake Governnment unpopul ar
was the great aim of Tilak’s speeches, witings, —and
| eadershi p. The enthusiasm and vi gour of the people bad to
be wutilized for keeping up their pride in the achievenents
of their ancestors and as a neans of educating the common
peopl e. He sought to rouse the pride of the people in their
past heroes so as to unify theminto one body to achieve
political Iliberation. H's plea was that people should be
taught what their rights were and how they could get their
gri evances redressed. That was the way to increase the
i nfluence of the Congress. He taught ©people to act
fearlessly though peacefully and lawfully and get their
grievances redressed, for the principle wunderlying his
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phi |l osophy wag that foreign yoke could be over thrown only
when people were awakened and di scontented, when it is not
possible for a foreign Governnent to hold them under its
sway. Wthout attracting the attention of the people to the
unjust state of affairs no political progress was possible,
nor reformin the adm nistration. From about 1903 Til ak was
gradually shifting to what the Mderates used to cal

Extremi sm snmoul dering as he was at the apathy shown by the

Moderate |eaders towards active politics. The Congress
whi ch gave occasion for orators brandi shing polished phrases
and ended with prayers and petitions had grown sterile. He

was coming to realise that politics nmust cease to be the
pastine of the old orators and
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title holders. Though he felt that the record of the
Congress left no roomfor disappointnent or despair, its
triumph lay in awakening the soul of the nation. The

Moder ates accepted British rule as a divine di spensation but
the mlitant nationalists led by Tilak-refused to believe in
the doctrine of divine dispensation. After the partition of
Bengal in_ 1905 and the agitation which followed it Tilak
wote articles discussing the policy of boycott of foreign
goods, and particularly of foreign cloth, and he considered
that a boycott on a national scale was the proper renedy,
but its results depended upon actions and Lot upon words.
Tilak was then the spearhead of the Swadeshi novenent, but
even here it was fired and inspired by a political purpose,
for he said:
"I'f the Indian Governnent dissociates itself
from the comrercial aspirations of t he
British, Nation, then it will be ‘time for
Swadeshi workers to consider the question of
di ssociating their novenment from politics.
But so long as politics and comerce are
bl ended together~ in the policy of t he
Government of India, it will be a blender to
di ssoci ate Swadeshi ‘novenent frompolitics."
And in the Kesari he declared that if it was unavoidable to
use a foreign article, they should give preference to
articles produced in Asiatic countries and the next
preference should be given to other European countries and
Anmeri ca.
It was Tilak who made it the mssion of his life to —“arouse
the people against political slavery and foreign rule. He
resolved to organise the people under the  banner of the
Congress and to nmake it the real spokesman of the  people.
The two newspapers served as the vehicle through which he
aimed to achi eve these objects. Possibly nothing brings out
*ore forcibly the purpose and ai mof the
644
Lokmanya whi ch ani mated his conduct of the newspapers than a
sel f-appraisal which is extracted in the biography by
Parvate already referred to.
A controversy arose in 1919 about Tilak’s neglect of or
apathy to social reformand his exclusive attention to
political progress and there was an attack by Dr. Paranjpye
on this aspect of the matter in an article in the Bonbay
Chronicle reviewing Tilak’s sins of om ssion and conmi ssion
Tilak published a rejoinder in which he reviewed his whole

career. In the course of this letter Tilak said, "My views
on political and social matters are well-known to the
public. The charge against nme is that mnmy activity and
propaganda are one-sided. I do not hold that socia

reconstruction must be undertaken prior to politica
emanci pati on. | attach greater inmportance to the latter."
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Speaking of the Kesari he said, "It is true that | nmade it
an organ exclusively of political propaganda. | do not deny
it, but at the same tinme let me point out that the politica
awakeni ng i n Maharashtra since then is nore the work of this
paper and ny party than M. Paranjpye and the men of his
ilk."

Before concluding this part of the case it is necessary to
refer to an aspect of the natter arising out of our summary
of the Lokmanya's activities which he pursued through the
two newspapers. It would be seen that he was wholly
concerned wth achieving the intimte association of the
people and their representatives in the admnistration and
governance of the country, and if possible, the entire
elimnation of foreign rule altogether, and the two news-
papers were utilised for educating and rousing people to
achi eve these. What Tilak s policy or activities would have
been after conplete i ndependence had been achi eved and the
pol i cy whiich he woul d have the papers pursue subsequently is
an interesting question, but one which we consider not
rel evant,
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for the deternination of the question before us. VWhat we
are concerned wth is as regards the object which Tilak
sought to achieve by conducting these newspapers, and to
per petuate which the trust was founded.
The survey, though very inadequate of the public I|ife and
activity of the Lokmanya in particular relationship with the
two newspapers undoubtedly show that his purpose in taking
over and conducting the newspapers was clearly political, in
the sense of seeking to achieve by neans of rousing the
consci ousness of the people to their condition, a politica
awar eness, by which adjustnment of a political character
woul d be demanded and enforced by the persons who i nbibed
those truths or were influenced by such witings.
The next question to be- considered is whether a politica
purpose, i.e., for educating people not on theories of
political or social sciences as a subject of academ'c study,
but for noving them to practical action to achi eve
governnmental changes is or is not —a charitable purpose.
There was sone debate before us as to the inport ~of the
expression "charitable" and arguments were addressed .in
particular as to the exact point of difference between, the
concept of charity under the English Law and that under the
I ndian Law. No doubt, as pointed out by Lord Wight in
Chi chester Di ocesan Fund & Board-of Finance (I ncorporated)
v. Simpons (1) the term"charity" has not, in -England,
always had a precise connotation. VWhat constituted a
charitabl e purpose has there been derived fromthe preanble
of the Act 43 Elizabeth 1 Ch. 1V (1601) which was' taken to
signify those purposes which would be held to be charitable.
It is not’' necessary for us to set out the objects enu-
nerated in that preanble but it was always considered that
list was not exhaustive though to deci de whether a purpose
was in |law charitable or

(1) (1944) A C 341, 353.
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not, it has been the practice of the English Courts to refer
to that preanble. |In these decisions besides the objects

there enumerated, others which by anal ogy were deened to be
"within the spirit and intended of that statute"” have been
held to be charitable in the |legal sense. Ever since
however the judgment of Lord Macnaghten in Conm ssioners for
Speci al Purposes of Income Pax v. Pemsel (1) the expression
"charitable purpose" has been understood to conprise four
main heads : (1) relief of poverty, (2) advancenent of
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education and |l earning, (3) advancenent of religion, and (4)
ot her purpose, % beneficial to the comunity or the advan-
cenent of objects of general public utility. As regards the
| ast clause, Lord Macnaghten expressed the view that under
English | aw there m ght be sonme purposes of general utility
which mght be charitable and some which m ght not be, the
true test being whether the particular purpose was wthin
the spirit and intention of the statute of Elizabeth.
Wet her the concept of charity under Indian lawis or is not
wi der than what Lord Macnaghten considered to be the scope
of charitable purpose in England does not really arise for
consideration in the case before for us, we are bound by
the terms of s. 9 of the Act which has defined the severa
categories into which a charity mght fall

It was not the contention of the respondent that the trust-
deed constituted a charity under any other head than that of

the fourth clause of si 9 viz., ",the advancenent of any
ot her object of general public utility." In saying so what
we desire 'to point out is that it was not the contention of
t he respondent ~that by the reference to "politica
education" in-cl. 1 of the Trust-deed, the charity was one
for the advancenent of "education" withins. 9 (2). It

woul d be seen that ultimately the question to be decided is
whet her the achi evenent
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of a political purpose, in the sense of ‘arousing, in people
the desire and instilling into theman inperative need to

demand changes in the structure of the admnistration and
the nechani sm by which they are governed, could be said to
be the "advancenent of an object of general public utility.”
Having regard to the very limted nature and scope of the
guestion before wus it is not necessary to consider the
preci se points of the difference between the English |law as
under st ood by Lord Macnaghten and that which finds place in
the Indian statutes dealing with'the relevant topic. W say
this because we have judgnments--of the Privy Council cons-
truing the terns of s. 4 of the(lndian Incone-tax ' Act of
1922 in which enactnent the purposes which are conprehended
within the expression "'charitable" are definedin exactly
the same manner as we find in s. .9 of the Act now in
guestion and where in particular, the. |earned Judges had to
consi der the question whether the achi evenent of a politica
purpose, as we have explained earlier, was a charitable
pur pose.

Bef ore however referring to the Privy Council it would be of
advantage if we refer briefly to the decisions in England
whi ch have taken the viewthat if a purpose were  politica

it is not charitable i.e., it does not advance an object of
general public utility. The earliest case to which we / need
make reference is the decision of Rowatt, J., in Comm s-
sioners of Inland Revenue v. The Temperance Council (1). It
arose out of a claim by the Tenperance: Council for
exenption from paynent of incone-tax in respect of the
i ncome and dividends derived by the Council, on the ground
that the Council was established for <charitable purposes
only. The purpose of the Council was "by united action to

secure legislative and other tenperance reform" Dealing

with this claimthe | earned Judge said

(1) (1926) 10 Tax Cas. 748.
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"The work of the Council, it was provided, was
to be a of strictly non-party character. That
is a wholly irrelevant consideration. Wen it
has been said that a political purpose is not
a charitable purpose, that conclusion is not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 38

rel evant, because political purposes are or
nmay be purposes mixed up with party politics;
the word ’'political’ does not nean that in
that connection at all."
The |earned Judge went on to state that the object of the
trust being to secure a certainline of legislation, it
woul d not be a charitable trust.
Bonar Law Menorial Trust v. Commissioners of Inland Revenue
(1) is the next case to which reference mght wusefully be
made. The done under the trust was the Chairman, on the
date of gift, of the central office of the Conservative
Party. and the fund was donated by an oral trust and a deed
was executed after the death of the donor to secure the
objectives wth which the donor had nade the gift. The
obj ects were, inter alia, to honour the menory of Bonar Law
(a former |eader of the Conservative Party), "to preserve a
historical building fromdestruction and to use it as a
coll ege for the education of persons in economcs, politica
and social science, etc., with special reference to the
devel opnent -~ of the British Constitution, and in such other
subj ects —as the governi ng body m ght deem desirable." The
i ntention, of the governing body was to educate students in
political principles and to exclude propaganda in support of
a particular party, and students were admtted to the
coll ege without any reference to their political beliefs or
inclination. |t was, however conceded that the governors of
the college and the nmenbers of the education comrittee were
wholly composed of nenbers of the Conservative Party and
that |l ectures were given on the conservative party
(1) (21933) 17 Tax Cas. 508.
649
Organi sation but not on Liberal or Socialist~ organisation
The question before the Court related to the claimof this
trust for exenption under the Income Tax Act. Finlay, J.,
in rejecting the claimof the trust to the exenption
observed
"It is necessary to ascertain exactly, as far
one can, what the question to be decided here
is. It was suggested by M. Needham that a
trust for the pronotion of Conservative
principles would be a good charitable trust.

I am not prepared to hold that. In ny
opi nion, there is no authority. which has gone
as far as that. It is true that Stirling, J.,
in the case of Scoweroft (1) left the matter
open, but, in ny opinion, on the present

position of the authorities and also, as |
think, on the principle of the thing, it is
inpossible to hold that a trust. which is
sinmply a trust for the propagation of the
political principles of a particular party is
a good charitable trust."
The |learned Judge then extracted a passage
from the judgment of Russell, J., in ln re
Tetly (2 reading:
"Subsi dising a newspaper for the pro. notion
of particular political or fiscal opinions
would be a, patriotic purpose in the eyes of
those who considered that the triunph of those
opi ni ons woul d be beneficial to the community.
It would not be an application funds for a
charitabl e purpose.”

Scowcrofes case which is referred to by Finlay, J,. is

reported in [1898] 2 Ch. 638. Under a will a particular

property was devised to be set apart "to be maintained for
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the furtherance of Conservative principles and for religious
and menta

(1) [1898] 2 Ch. 638. (2) (1923) 1 Ch. 258, 262.
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i mprovenent and to be kept free from intoxicants and

danci ng". The case before the Court arose on an originating
summons taken out 'by the trustees of the will to determ ne
the validity of the devise. It was urged in support of the

summons, by Counsel who disputed the validity of the
di sposition that a gift in furtherance of Conservative
principles wan not a good charitable gift and that as it was
i mpossible to say how nmuch to be devoted to the advancenent
of the Conservative cause and how much to religious and
nental inprovenent, the purpose was vitiated and the entire
devise was void. On the other hand, it was the contention
on behalf of the Attorney-General that the bequest for a
religious purpose was good and was not vitiated by being
associated with or intended to pronote any particul ar views,
unl ess' such views be illegal or imoral. 1t was further
urged on hi's behalf that the gift before the Court was not
one nerely for the furtherance of Conservative principles
but for Conservative principles and religious, and nental
i mprovenent, i. e. for religious and nmental inprovenment in,
connection with Conservative principles and that |ooking at
the substance of the gift they were really and principally
for the nmental and noral inprovenent of the villagers, and
not being in, validated by the tinge of Conservative
principles, were good and valid charitable gifts. Stirling,
J., accepted this subm ssion of the Attorney  General in
support of the validity of thetrust. The I|earned Judge
sai d:
"Whether or not a gift for the furtherance of
Conservative principles is a good charitable
gift 1is A question upon which I do not ' think
it necessary to express any opinion in| this
case, because it seens to me that the  reading
which is suggested i's not the true one, but
651
that this is gift for the furtherance of
Conservative principles-—and religious and
mental inprovenent in - comnbination. It is
ei t her a gift for the furtherance of
Conservative principles in such a way as to
advanced religious and nental i nprovenent
at the sanme tine, or a gift for the
furtherance of religi ous and nment al
i mprovenment in accordance wth Conservative
principles; and in either case the furtherance
of religious and nental inprovenment isin ny
judgrment, an essential portion of the gift..
It is, therefore a gift in one form or another
for religious and mental inprovenent, no doubt
in conbination wth the advancenent of
Conservative principles; but that Ilimtation
it appears to ne, is not sufficient to prevent
it from being a perfectly good charitable
gift, as undoubtedly it would be if it were a
gift for the furtherance of religious and
ment al i nprovenent al one."
In re Tetley (1), referred to by finlay J., in Boner Law
Menorial Trust case (2), was concerned with the validity of
a bequest under which the trustees were directed to apply
property "for such patriotic purposes or objects and such
charitable object or objects in the British Enpire as they
in their absolute discretion should select". The Court of
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appeal affirmng a judgnent of Russell, J., held that a
patriotic purpose might not necessarily be charitable and
therefore the bequest was void. Dealing with the head of
“Charity" relating to "trusts for purposes beneficial to the
conmuni ty" Barrington, L.J.,said.
"You inquire what the divisions of charities
are, and you cone to the conclusion that there
is one mscellaneous set of chari -
(1) [1923] 1 Ch. 258, 262.
(2) (1933) 17 Tax. Cas. 508.
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ties which can be classed under that head; but
to stateduce fromthat the notion that every
pur pose of general use to, the comunity nust
be a charity is just about as logical as to
draw from a statement in the report of an
i nsurance soci ety that 'persons insured wth
us may be divided into nen, wonen and
children’ the deduction that every nman, every
worman, and every child is insured in that
soci ety. It seens to nme, therefore, that it
is open to us to say, that nerely because a
trust may be said to be for the general use of
or for some purpose beneficial to the
conmunity 1is not necessarily confined to
"“charitabl e purposes’ in the l'egal acceptable
of that term........... Expression 'patriotic
purposes’ even if it be confined to purposes
beneficial to the State, is not  necessarily
confined to charitable purposes, and a gift
for "patriotic  purposes’ is therefore SO
uncertain as to be void."
The position is sunmarised in Hal sbury’s Laws of England (1)
t hus:
"*A trust for the attainment of politica
obj ects is invalid, not because it is
illegal’ -for everyone is at liberty to
advocate or pronote by any |awful ~ neans a
change in the | awbut because the court has no
means of judgi ng whet her a proposed change in
the law or will not be for the public benefit,
and therefore cannot say that a gift to secure
the change is a charitable gift."
The law, as stated here, is an extract fromthe judgnent — of
Lord ' Parker in Bowran v. Secul ar Society, Ltd.(2)
(1) 3rd Edn., Vol. 4, para 523-the title being contributed
by Danckwerts
2) [1917] A C. 406 442.
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We shall now turn to the decisions of the Privy Council in
appeals from India which bear upon the question as to,
whether a trust created for a political purpose or wth a
view to attaining political objects could be, held to be a
charitable trust wthin the neaning of the words "the
advancenent of an object of general public utility". in the
Trustees of the Tribune Press, Lahore v. Conmi ssioner of
I ncome-tax(1) the court was concerned with the claim to
exenption under s. 4 (3) of the Indian Incone-tax Act which
as we have pointed out earlier, is for purposes relevant in
the present context, identical with s. 9 of the Act. The
exenption was clainmed by the Trustees of the Tribune Press
under a Trust which directed them"to maintain the said
Press and newspaper in an efficient condition keeping up the
liberal policy of the said newspaper and devoting the
sur pl us i ncome of t he sai d press and
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NEWSPaPEer. .....vvviiiinennn. in i mprovi ng the sai d
newspaper and placing it on a footing of pernanency It.
m ght be nmentioned that evidence was placed before the Privy
Council of selected issues of the, newspaper which threw
light on the character and the, policy of the paper in
[ifetime of the founder as explanatory of the direction
contained in the | words ",keeping up the liberal policy of
the said newspaper". The reference under s. 66(2) of the
I ncome-tax Act came before a Division Bench of the Lahore
High Court and as the | earned Judges were divided in their
opi nion, the question was referred to full bench of three
judges and by a majority the | earned Judges held that the

income of the trust was not exenpt. It was from this
judgrment that the trustees preferred the appeal to the Privy
Council. Sir Ceorge Rankin who delivered the judgment of

the Judicial Conmittee first rejected an argunent which
sought to sustain the charitable nature of the first by a

(1) [1939] L. A" 66. 1. A 241
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contention that ~the trust mght be regarded as of an
educati onal character, the submission being that t he

establishnment and naintenance of an efficient newspaper
catering to the needs of a popul ous district where was need
for such a paper fell w thin such a purpose. The next point
that was urged had been that the property was held under a
trust for ,the advancenment of an object of « general public
utility". The |earned Judge pointed out that the statutory
law in India had for a |ong nunber of years and in severa
i nstances defined "’ charity” inthe way which it had been
found in Indian Income-tax Act with which they were con-
cer ned. Two of the learned Judges of the High Court had
expressed an opinion that on the question whether a
particul ar object or purpose was of general public ‘utility,
the true test was not what the  Court considers, to be
beneficial to the Public,, but-what the testator ' or the
author of the Trust considered to be so. This view was
di ssented fromand it was pointed out if this were /accepted
trusts mght be established in perpetuity for the ‘pronotion
of all kinds of fantastic (though not wunlawful) objects.
The Court had therefore a responsibility in the matter in
coming to a decision as to the object of the trust and to
di scover whether it satisfied the statutory test of
,advancing general public utility." The Judicial Commttee
expressed its assent to the view that an el eenpbsynary
el ement was not essential for a use being charitable and so
the fact that the newspaper was not given free to its
subscribers, but only sold themfor a price did not detract
from the trust being charitable. Sir George Rankin  then
dealt with the nmain objection that was taken to . the  trust
not being charitable and that was on the ground that the
Tri bune newspaper was intended by its founder to “carry on
political propaganda and was intended to be devoted to the
advocacy of particular |egislative
655
neasures considered by its founder to be neasures of reform
and it was this political character which the respondents
contended prevented the trust frombeing held to be an
"obj ect of general public utility". After referring to the
various English decisions to nost of which we have oursel ves
referred, the | earned Judge proceeded
"These English decisions are in point 'in so
far only as they illustrate the manner in
which political objects, inthe wde sense
whi ch includes projects for legislation in the
interests of particular causes, affect the
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guesti on whether the Court can regard a trust

as being one of general public utility."
He pointed out that it was not suggested by the Conm ssioner
of I ncone-tax that the newspaper was intended to be a nere
vehicle of political propaganda but was to be an instrunent
for the dissemnation of news and for the ventilation of
opinion wupon all matters of public interest, and recorded
his conclusion that questions of politics and |egislation
were discussed in the paper only as many other nmatters were
di scussed and that it had not been nade out that a politica
pur pose was the dominant purpose of the trust. He
summari sed the position stating that the object of the paper
mght fairly be described as "the object of supplying the
Province with an organ of educated public opinion and that
it should prima facie be held to be an object of genera
public wutility. Having regard to the evidence before them
as to the contents of the paper it was not a newspaper
i ntended for the promotion of particular political or fisca

opi ni ons. "
The next ‘case to which we desire to nmake a, reference is the
decision in Al India Spinner’'s Association v. Conm ssioner

of Incone-tax (1). As

(1) (1944) L.R 71 A-l. 159.
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the cause title Itself would indicate, the point in dispute
also related to whether the Association was entitled to
exenption in respect of its income under's. 4 (3) (1) of the
I ncome-tax Act. The Conmi ssioner of Incone-tax who nmade the
reference to the High Court under s. 66(2) of the Income-tax
Act of the question whether the-incone of the Association
was liable to incone-tax and to super-tax, expressed his
opi nion that the dom nant purpose of the Association was
political because of the intinate connection between the
Association and the Indian National Congress and | besides
that the manner in which the Association carried on business
was in no way different fromthe activity of a trading
concern. The Hi gh Court of Bonbay answered the question in
favour of the Revenue. The reason for this holding was
that, though the object of the Association was "the ‘relief

of the poor", still the income which was being assessed to
tax was not derived from"property hold under a trust for a
religious or charitable purpose”. There was no property as

such from which the incone was derived but the profits arose
out of the sumtotal of the activities of the Association
i. e, out of the business carried on by it and the fact that
one of the objects was the relief of poor would not~ render
the income derived exenmpt fromtax. Qite a different and
for out purposes a Mre relevant ground on which the  case
for revenue was rested was the aimof the association to
afford relief to the Poor, was coupled with another  object
of the trust which was the prevention of the inportation of
foreign cloth into India and, as the Association was created
with a view to assisting the All India Congress it was
contended that therefore it had a political object. O
appeal to the Judicial Conmttee, Lord Wight who delivered
the judgnent of the Board observed
657

"They hold that the income sought to be

assessed is inconme derived fromproperty hold

under a trust or other |egal obligation wholly

for religious or charitable
PUFPOSES. ..  iiii it It is now
recogni zed that the Indian Act nust be
construed on its actual words and is not to
be, governed by English decisions on the
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t opi c. The English decisions on the |aw of
charities are not based on definite and
preci se statutory provisions. They have been
devel oped in the course of nore than three
centuries by the Chancery Courts. The Act of
43 Elizabeth (1601) contained in a preanble a
list of charitable objects which fell wthin
the Act, and this was taken as a sort of chart
or schene which the court adopted as a ground-
work for developing the law. |In doing so they
made |iberal use of analogies, so that the
nodern English | aw can only be ascertained by
considering  a nass of particular decisions,
often difficult to reconcile The difference in
| anguage in s. 4(3) from Macnaghten's
cl assification and particularly the inclusion
in the Indian Act-of the word "Public’ instead
of "'the word 'conmunity’ is of importance.
The I ndi an Act gi ves a cl ear and

succi nct definitionwhich nust be construed according

toits actual |anguage and neani ng.
Engl i sh, decisions have no binding authority
on its construction, and though they may sorme-
times afford hel p or guidance, cannot relieve
the I'ndian Courts fromtheir responsibility of
applying the language of the Act to the
particular circunstances that energe under
conditions of Indian life The statenent of
the object excludes any question of profit
maki ng, ~and al so excl udes any el e-
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nment of party politics. Any participation in
political propaganda would be ultra vires The
real underlying object of the Association was
to benefit the poor agriculturists in the
villages, specifically, at that time  of the
year when they are not actively engaged in
agricul tural operations .... The primary
obj ect of the Association was thus the ‘relief
of the poor There is good ground for  hol ding
that the purposes of the Association included
the advancenment of other purposes of genera
public wutility There exact scope may require
on other occasions very careful consideration
Though the connection of the Association wth
the Congress was relied on 'as inconsistent
with general public utility because it m ght
be for the advancenent primarily of a
particular party, it is sufficiently clear
t hat t he Associ ation’s pur poses wer e
i ndependent of, and were not affected by, the
pur poses or propaganda of Congress."
On this reasoning the appeal of the Association was allowed.
We consider that these two decisions of the Privy Council in
so for as they hold that a political purpose, in the sense
of a propaganda for the achievenent of a politica
objective, 1is not a charitable purpose, i. e., not one for
the advancenment of an object of general public utility
correctly interpret the Indian statute and the law in India.
VWat ever difference there m ght be between the definition of
"charity" and "charitable purpose" in the English and
Indian law, we consider that there is none so far as regards
,political purposes" in the sense in which we have indicated
earlier. In this context, it is signi ficant t hat
Chi chester Diocesan Fund etc. v. Sinposns (1) in which
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Lord Wight speaking in the House of |ords expounded the
uncertainties of the English lawas to the neaning of
"charity" and the appeal of the Al India Spi nner s
Associ ation (1) before the Judicial Comrittee were heard at
about the sane tinme,and in consequence the view of Lord
Wight expressed in the latter decision that a politica
purpose is not an object of general public utility even on
the wi der |anguage of the Indian statute reinforces our
concl usion on the point. Even though the concept of charity
under the Indian Law m ght be wi der than as understood in
Engl and, particularly under the residuary head "advancenent
of an object of general utility", we consider that it would
not include a "political purpose" in the sense indicated

al r eady.
The | atest case onthe point to which we would like to refer
is a decision of Vaisey, J., in Be Hopkinson : Lloyds Bank

Ltd. v. /Baker(2) ~for the reason that the |earned Judge
refers “to all the earlier English cases to which we have
already adverted as also to the decision of the Privy
Council in the Tribunal case. The purpose of the trust as
recited in the bequest was the creation of "an educationa

fund to be wutilized at the absolute " discretion of the
trustees for the/ advancenent of adult  education with
particular reference to the foll owi ng purpose (but wthout
l[imting their discretion in applying the fund to adult
education), that is'to say, the education of nen and wonen
of all classes on the lines of the Labour Party’s nenmorandum
headed " A Note on Education in-the about Party." Vaisey,
J., held that the direction to the trustees to have
particular reference to the nmenorandumof the Labour Party
domi nated the whole trust, forming its overriding and essen-
tial purpose which rendered the trust as one for the
attai nment of political objects and was not,

(1) [1949] 1 All. E. R 346.
(2) (1944) L. R 71, 1.A 159.
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therefore, charitable. The |earned Judge pointed out:

"Political propaganda masquerading, using the
word not in any sinister sense, as - education
is not charitable",

and went on to add

"The principle that Ilegitinmate and proper
political aims and ambitions-are not charit-
able is far too well settled for ne at this
stage to attenpt to apart fromor refine upon

it. | wish to nake it clear that the purpose
indicated in this nmenorandum and the purpose
i ndi cated by reference thereto in t he
testator’s will are lawful, legitimte, and,

"fromthe point of view of those who put. them
forward, wholly desirable and proper, but they
are not charitable. The |law has been laid
down with charity over a long period of ting,
and, if the trust is not charitable, it is one
whi ch the court cannot uphold. The reason for
that, | think, is partly indicated in what was
said, also by Russell J., in Re Hunmeltenberg
(1923 1 Ch. 237), viz., that, if the trust s
one which the court could not admnister if
t he trustees di scl ai ned their duti es
thereunder it would be a trust which could not
be supported in law. ........................
The decision in Srowroft, (4a) the | earned Judge observed,
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did not inpinge upon, or linmt the effect of, the genera
proposition to which he referred. He concluded by saying
that there could be no doubt that the testator’s object was,
not education in the proper sense of that word, but the
furtherance of his political views and the better equipping
of those who make it their business to further them

We are clearly of the opinion that a "political purpose" is
not a charitabl e purpose as being one
661

"for the advancenent of any other object of general public
utility” within s. 9 (4) of the Act.

To summari se the- position

(1) The object for which, The Kesari & Mahratta Trust" was
establ i shed was the achi evenrent of a single pur pose,
viz., to continue in perpetuity the activity for the
ful fil ment of which Lokmanya Tilak took up the t wo
newspapers.

(2) The specification in cl. 1 0of the Trust-deed that these
activities were "directed to the spreading of politica
education through the newspapers and hereby naking people
alive to their political rights" was intended to describe
the object of the Lokmanya in taking up the newspapers and
correctly described the sane, as seen fromthe public life
and activities of Tilak, particularly in the matter of his
conduct of the two newspapers.

(3) The two newspapers were designed by the Lokmanya to be
the vehicle for educating the nass of the population to a
sense of the grievances suffered by them under foreign
rulers, wth a viewto rouse themto political  action and
demand a share in Government. He was a full-tine poli-
tician. At a time when Indian nen of |earning were
eulogising British rule and the nmsses were inert and
| ethargic and oblivious to their degradation Lokmanya, by
his propaganda and |eadership sought to infuse into the
mnds of the nasses selfrespect and courage. By his
witings in these papers, Tilak denonstrated to the people
that the foreign rule rested on no noral foundation and when
he made people realise this, the achieverent of freedom
becane assured. That is why Tilak has been aptly termed the
father of India s freedom struggle.

(4) The life mssion of Lokmanya whi ch he sought to achieve
and achi eved through the two newspapers, and which is  set
out in the trust-deed as
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the object for which the trust was founded was therefore a
political purpose.

(5) A political purpose is not charitable under s. 9 of the
Act and hence, the ’.trust was not required to be registered
under s. 18 of the Act, and the order of the Assistant
Charity Conmm ssioner confirmed by the Charity Conmissioner
directing the Trust to be registered was erroneous and
shoul d have been set aside by the District Court of Poona in
M scel | aneous Application No.325 of 1954.

The appeal is accordingly allowed and the order of the
Assistant Charity Comm ssioner directing the Trust to  be
regi stered confirned by the Charity Conmi ssioner on appea
is set aside. The appellants will be entitled to their
costs in all the Courts.

SUBBA RAQO, J.-1 have had the advantage of persuring the
j udgrment prepared by Raj agopal a Ayyanger, J., and | regret
ny inability to agree. The facts are fully stated in the
judgrment of ny | earned brother and | need not restate them
here, except to the extend necessary for appreciating the
guestion raised in this case.

Bal Gangadhar Tilak executed a will on April 5, 1918, and
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died on August 1, 1920. On August 16, 1920, his two sons
and the executor appointed by himunder the will executed a
trust deed, Ex. 12, in respect of two newspapers ', The
Kesari" and ,The Mhratta", and the property and the
machi nery pertaining thereto. The question is whether the
trust created under the said docunment is a public trust
within the neaning of the Bonbay Public Trusts Act, [950]
Bonbay Act XXI X of 1950), hereinafter called the Act. The
mat eri al provisions of the Act read:
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"Section 2. (13) ,public trust’ rmeans an
express or constructive trust for a public,
religious or charitable purpose or both and
includes a tenple, a math, a wakf, a dharnada
or any other religious or charitable endowrent
and a society forned either for a religious or
charitabl e purpose or for both and registered
under the Societies Registration Act, 1860."
"'Section 9. For the purpose of this Act, a
charitabl e purpose includes-
(1) relief of poverty or distress,
(2) educat i on,
(3) nmedi calrelief, and
(4) the ~advancement of any other object of
general public utility but does not include a
pur pose which rel ates-
(a) exclusively to sports, or
(b) exclusively to religious teaching or
wor ship.."

The Bonbay Hi gh Court held that the purposes of the trust

wer e, (1) awakening in the mnds of the peopl e a

consci ousness of their political rights by “spreading the
know edge of politico through the newspapers "The Kesari"
and "The Mahraths", and (2) organizing various public ' nove-
ments calculated to pronmote the national ideal; and held
that the first was a charitable put-pose and the second was
not. As the Charity Conm ssioner, Bonbay, did not file any
appeal questioning the finding of the Bonbay H gh Court in
so far as it went against him | shall assune t he
correctness of the said finding, and proceed to _consider
whether the first purpose is also not-a charitable purpose
as is contended before us on behalf of the appellants.
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Before doing so, it would be convenient to consider the
scope of s. 9(4) of the Act, for it is agreed that the trust
is not covered by the other clauses of the section.” It is
conmon pl ace to observe that where the | anguage of an Act is
clear and explicit, we nmust give effect to it for the words
of the statute speak the intention of the Legislature.  Wen
the words of a statute are unanbiguous, it would be safe to
consi der themwithout reference to cases. The words of cl
(4) of s. 9 of the Act are of the wi dest anplitude and are
free fromany anbiguity. The key-words are ,general public

utility". "Ceneral" rmeans pertaining to a whole class;
"Public" means the body of the people at |large, including
any class of’ the public; "utility" nmeans useful ness.

Therefore, the advancenent of any object of wusefulness or
benefit to the public or a section of the public, as
di stingui shed froman individual or group of individuals, is
a charitable ,purpose. The clause excludes expressly two
purposes, nanely, a purpose which relates exclusively to
sports and a purpose which relates exclusively to religious
teaching or worship, fromthe purposes nmentioned in cl. (4)
indicating thereby that all objects of general public
utility, except those expressly excluded therefrom are
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included in the general words used in cl. (4). \Wenever a
guestion arises whether a particular purpose is a charitable
one wthin the neaning of that clause, one has to ask the
guestion whether its object is to benefit the public.
Before 1 consider the English case-l1aw developed in the
pecul i ar circunstances of that country, which is nore likely
to obstruct than to clear the path of construction of an
Indian statute, let ne |look at the ternms of the trust deed
to ascertain whether the purpose of it was one of genera
public utility as indicated above,
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The rel evant part of the trust deed reads:
""This trust deed is made as a nmeans to the
fulfilnment ~ perpetually and uninterruptedly
after the'death of |ate Loknmanya Bal Gangadhar
Tilak of that very object of his with which he
took up all activities, after he took charge
of ~ the  newspapers "The Kesari" and "The
Mahratta", such as. of spreading nati ona
education through those newspapers and thereby
maki ng people alive to their political rights
and carrying on other nultifarious public
activities conducive to the’ national idea
etc.
I amomtting for ny consideration the | ast clause of the
trust deed, nanely, "carrying on other nultifarious public
activities conducive, to the national ideal etc.", as the
H gh Court has hold that clause does not indicate a
charitabl e purpose and there is no appeal by the respondent
against that finding. 1 should not be understood to have
expressed any view on the correctness of that finders. The
openi ng words show that the trust-deed was executed for "the
fulfilment perpetually and uninterruptedly the object of
| ate Bal Gangadhar Tilak." The adverbi al ‘phrase "perpetually
and uninterruptedl y" indicates beyond any reasonabl e doubt
that the object was not a tenporary one but was such that it
shoul d be carried on for ever. This excludes any idea that
the object was nerely to replace the British Governnment by
an | ndian Governnment, for, in that event, the object ‘would
come to an end with the achi evenment of i ndependence. The
object, therefore, nust be sonething higher than a nere
change of political power fromthe British to the |Indian
hands. The next part of the trust deed gives a clue to the
scope of the object. The activities nmentioned therein
refl ect the content of the object. The activities nmentioned
are those
666
that Bal Gangadhar Tilak carried on after he took charge of
the newspaper ', The Kesari" and "The Mahratta." The nature
of the activities is indicated and it is the spreading of
nati onal education through those newspapers and  thereby
making the people alive to their political rights. The
words "such aa" indicate that the said activity is not ex-
haustive of the object of Bal Gangadhar Tilak, but is  only
illustrative of the activities. The question, therefore, is
whet her the activities, such as spreading of nationa
education through the newspapers and thereby naking the
people alive to their political rights, are of charitable
nature within the neaning of s. 9 (4) of the Act. It may be
mentioned that |earned counsel for the appellants argued
that the words "’ national education" do not correctly repre-
sent the expression in Marathi |anguage and that he would
like us toread in the place of "national education" the
words ,,political education". In the Hgh Court this
transl ati on has been accepted as the correct, one and it is
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not advi sabl e or proper for this Court to allow the counse
to question at this stage the correctness of the said
transl ation. India is a nmultilingual country and appeals
come to this Court fromdifferent areas speaking different
| anguages. The Judges of this Court do not understand al

the |languages. |In the circunstances ordinarily this Court
shall accept the official translation as correct; The
expression "national education" excludes the idea that the
said education is intended to cover, or confined to, any
particular group. A nation can be educated in different
ways and one of the ways is certainly by spreading ideas

through well conducted newspapers. Wile "The Mhratta”
published in English may reach only the intelligentsia, "The
Kesari" published in Marathi may enlighten the wuneducated
people-I amusing this-word.in the |imted sense of people

who are not educated - in English- spread over the innunerable
vill ages of the Marathi speaking area. The nature
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of the education sought to be so inparted is described as
one to nake the people alive to their political rights. To
make the people conscious of their political lights is not
the same thing as to indoctrinate themin the ideology of a
particular political = party. Political rights have been
defined in Corpus Juris, Vol. 49, p. 1076 thus.:

"’ Those which my be exercised in the
formati'on or adm nistration of the governnent;
t he power to participate, directly or

indirectly, in the establishnent or nanagenent
of the governnent; those rights which belong
to a nation, or toa citizen, or to an
i ndi vi dual memnber of a nation, so
di stinguished fromcivil rights, nanely, |oca
rights, of a citizen."
In Cyclopedic Law Dictionary, 3rd Edn., the
nmeani ng of the exprsssion ',,political rights"
is given as. follows:
"A political right (is a right exercisable in
t he est abl i shrment or admi ni stration of
governnent, while a civil right is a  right
accorded to every nemnmber of a distinct comm
unity or nation with reference to property,
famly or marriage, and the like. Pol i ti ca
rights consist in the power to participate,
directly or indirectly, in the establishnent
or managenent of governnent."
Political rights, therefore, are not rights pertaining to
any particular political party. They are rights of every
citizen irrespective of his party affiliations, which he is
entitled to exercise in- the formation or adm nistration of

a governnent. |In the context of a nobdern state, education
in political rights may include diverse aspects of “it, such
as, political, econonical social etc. It is the fundanental

of any good government of a State that the people belonging
to that state shall know their
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political rights. The inportance of the said education has
no relation to the form of governnent existing at a
particular time. It is inportant both in a self-governing
State, as well as in a colonial State. Unless the people
know their rights, they cannot work either for their freedom
or elect proper persons to represent them after attaining
freedom No education is nore inportant than politica

sci ence, for not only good governnent but also t he
mai nt enance of independence, to a | arge extent, depends upon
the political consciousness of’ the people of a particular
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State. If that be so, | find it inpossible to say that
spreading of national or even political education to nake
peopl e conscious of their political rights is not an object
of general public utility within the nmeaning of s. 9 (4) of
the Act. It is said that the activities of Tilak were
subversive in character and were directed to change the form
of government, that is, to replace the foreign governnent
with a national government that his object was to break |aw
and, therefore, was not a charitable one. This argunent
does great injustice to Tilak, who was on all accounts a
great patriot of his days. No material has been placed
before this Courts to characterise him as a politica
opportuni st or a person whose sole object was to west the
political control fromthe British Governnent by any neans
foul or fair. Indeed he has now becone a historic figure
and in the absence of any material before us, | think | am
justified in |looking into sonme reputed book on the life of
Ti | ak.
In Tahmankar’ s "Lokamanya Til ak" the objects with which the
newspapers ", The Kesari" in-Marathi and "The Mhratta" in
English were started are given thus at p. 26:
"1t was in order to lay the corner-stone of a
future revol ution t hat Ti |l ak and hi s
co-workers decided to | aunch two newspapers,
the Kesari, witten in Marathi, and the
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Mahratta in English. ~The prospectus, pub-
lished in 1880....0........ ... bol dl y
decl ared t hat kesari woul d, dea

conprehensively ~with politicall and economc
conditions in the country,  carry -objective
literary reviews of new works in Marathi, and
woul d particularly enphasize and spotlight,
the course of world events-and politics."
In the leading article of the first issue of
Kesari dated January -4, 1881, it was  stated
referring to Britain, thus:
“I'n that country, through the powerful nedium
of the Press, a vigilant eye is kept on the
public conduct of every functionary from the
hi ghest to the lowest-froamthe Priner M nister
to the pettiest <civil servant which has
enabled the British to enjoy a reasonable
guarantee that no case of injustice should
[ ong renmai n conceal ed and unexposed. "
The editor of the newspaper also declared his intention to
try to inmprove social conditions by frankly telling the
peopl e what was evil and harnful in their way of life. The
sanme aut hor defines briefly the object of the two newspapers
thus at p. 27:
"Kesari was to cater for the needs -of the
mass i gnorant popul ati on, who have generally
no idea of what passes around them and who
therefore nust be give in the know edge  of
such topics as concern their everyday life by
witings on literary, social, political, noral
and econonic subjects . The Mahratta, on the
other band, kept in viewthe nore advanced
portion of the community who require to be
provi ded with mat eri al for t hi nki ng
intelligently on the inportant topics of the
day’. ’'The tone and tenper of Kesari were
670
denocratic; it aimwas popul ar education and
public agitation. The Mahratta was to serve




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 38

as the authoritative organ of educated public
opi nion in Maharashtra. It discussed conpre-
hensi vely every question of high politics, and
offered its readers a selection of the views
of foreign and Indian journals and publicists
on the questions of the day."
Though Tilak was in the beginning closely associated wth
the papers, later on he took over the editorship of both the
newspapers and became their sole proprietor. The aut hor
descri bes how the papers were nounded in the hands of Til ak
at p. 39:
"Kesari was produced not to entertain the
people, but to instruct and guide them It
was a newspaper for the people and its purpose
was to make themthink and act. Tilak was an
edi t or -phi | osopher who had a nessage to give
to his readers and be gave it with fire and
i magi nati on. There was not hi ng meekl y- nout hed
about his witing. 1In a downright, frank and
robust style week after week Tilak poured out
his soul on day-to-day problens, economc
guesti ons,” philosophical ideas, hi storica
researches, literature and art."
Tilak was a great savant. He lived and worked when India
was a servile country. He had a great vision and that was
India as a wunited, strong, prosperous, civilized and
denocratic country. He was not a person enbroiled in party
politics, trying to build up a political  career for

hi nsel f. He lived, worked and died for a national cause.
Hs activities and ideals were nostly, though not wholly,
reflected in the two newspapers, "The Kesari" and "The
Mahratta", two |eading newspapers of the day whi ch

propagated his views not only throughout the Mar at h
speaki ng part
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of the country but also in other parts thereof Through his
papers, he gave information on various subjects, literary,

political, social, noral, economc, etc. Hi s papers created
an atnosphere for constructive work in that part of the
country and el sewhere, and supported nany novenments cal cu-
lated to inprove the conditions of the people. Subjects  as

varied as famne relief, prostitution, —swadesi, plague
relief, Bengal partition, Hone-rule novenent, nati ona
i ntegration, and such other political and social novenents,
found powerful expression in the said newspapers. |n _short,
his papers pleaded for the social, political, cultural and
econom ¢ regeneration of the country. They were not

confined to the narrow ideal of just replacing the foreign
government by a national one, though it was an inportant
step in the regeneration of the country.

Can the objects of this great man, reflected, propagated,
and pursued by the said papers, be characterized as | those
not in the general public interest ? To say that the ' object
of a trust for a village school, hospital or choultry is one
of general public utility and, to deny that character to a
trust created for pursuing the objects of Tilak, that is,
the regeneration of the country, is to nake a nockery of the
section. What trust could be nore in the interest of the
public than that created to educate themin their politica

rights so that they could know their rights, understand and
appreciate the problens of their country, and contribute
their mte to its progress and prosperity ?

It is said that Tilak was a |l eader of only one of the
parties and his activities were analogous to those of a
| eader of a political party in England. It is true that in
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the days of Tilak there were also patriotic gentlenen who
preferred to achieve i ndependence by a circuitous and sl ow
path and there
672
were also selfseekers who built up their career on the
sacrifices of their fellowcitizens. But then there were no
political parties in the sense they are in England and are
now in India. Tilak was not an ordinary politician
indulging in party politics to build up his career. H s
lifetime was spent in educating the people with a view to
realise his vision. To class himas a party politician with
a viewto inport the English law in the construction of the
trust deed is, to say the least, to ignore the facts of
history and to belittle the great contribution nade by Til ak
in the country’s cause. H's work nust be evaluated not on
party but on a national level. It is, therefore, clear that
the object of Tilak, after he tookover the newspapers, was
to work for the regeneration of the country, and he thought,
and rightly too, that national education through newspapers
and thereby making people alive totheir political rights
was the nost inmportant itemin the uplift of the country.
The trust executed to perpetuate the said object is clearly
a trust for general public utility within the neaning
of s. 9 (4) of the Act.
But it is said that the object are not of  public wutility,
because sonme of the English Judges-for whom | have the
greatest respect said that political purposes are not
charitabl e purposes.  Odinarily | would have been inclined
to drop any reference to English decisions had it not been
for the copious citations at the Bar. | would, therefore,
briefly notice the decisions cited at the Bar - defining
“charitabl e purposes" under the Englishlaw on the basis of
which an attenpt is made to curtail~ or ~circunscribe the
scope of cl.(4) of s. 9 of the Act. In'this connection it
is necessary to bear in mnd the caution admnistered by the
deci sions of highest authority when simlar attenpts were
made to inmport English law in the natter of construction
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of In Indian statutes. In.Al India Spinners’ ~Association
of Mrzapur, Ahmedabad v. Conmi ssioner of I|ncome-tax (1),
the Judicial Commttee bad to consider the scope of s. 4 (3)
(1) of the Indian Incone-tax Act. |In that —decision, -Lord
Wi ght, speaking for the Board, observed:
"I't is now recognized that the Indian Act nust
be construed on its actual words, and is not
to be governed by English decisions on the
t opi c. The English decisions on the |aw of
charities are not based on definite and
preci se statutory provisions. They have / been
developed in the course of nore than /'three
centuries by the Chancery Courts."
After pointing out that in the English law the purposes
beneficial to the community are charitable whereas under the
Indian statute the advancenent of any other object  of
general public utility is a charitable purpose, proceeded to
state:
"The difference in | anguage, particularly the
inclusion in the Indian Act of the word
"public’, is of inportance. The Indian Act
gives a clear and succinct definition which
nust be construed according to its actua
| anguage and neani ng. English decisions have
no binding authority on its construction, and
though they may sonetinmes afford help or
gui dance, cannot relieve the Indian Courts
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from their responsibility of applying the
| anguage of the Act to t he particul ar
ci rcunst ances that energe under conditions of
Indian life.
The Judicial Committee again in WIllians Trustees v..Revenue
Conmi ssioners (2) reiterated the same principle with greater
enphasi s.
Wth this background let ne briefly notice the English |aw
on the subject with a viewto
(1) (1944) L.R 71, I.A 159,166, 167.
(2) [1948] 16 I.T.R Supp. L 41.
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ascertain whether they would afford any hel p or gui dance for
construing the statutory provisions of the Act. The English
| aw of charity has grown round the Statute of Elizabeth (43
Eliz. c. 4) and the preanble thereto read as follows :
"The relief of aged, inpotent and poor people
; the mai ntenance of sick and mai med soldiers
and _mariners ; the maintenance of schools of
| ear ni ng, free schools and schol ars in
universities  ; the repair of bridges, ports,
, havens, causeways, churches, sea-banks and
hi ghways; the education and preferment of
orphans ; the relief, stock or nmaintenance’ of
houses of correction ; the marriage of, poor
mai ds; the supportation, aid and help of young
tradesnen, handicraftsnmen, and persons decayed
; the relief or redenption of prisoners or
captives ; the aid or ease of any poor in-
habi t ant s concerning paynment of taxes ; the
setting out of soldiers.”
Sir Sanuel Romilly in his argunment in Morice v. Bishop of
Durham (1) attenpted to classify the said objects under the
foll owi ng heads "Relief of the indigent, the advancement of
| earni ng, the advancement of religion,, and the advancenent
of objects of general public utility.” But Lord Macnaghten
i n Conmi ssioner for Special purpose of |nconme Pax v. Pensel
(2) did not adopt this classification but instead grouped
the purposes which have been held charitable within the
| anguage of the aforesaid; preanble under the follow ng four
heads : (1) relief of poverty ; (2) advancenment of education
; (3) advancenent of religion ; and (4) other purposes
beneficial to the comunity not falling under any of the
precedi ng heads. It will be at once noticed that s. 9(4) of
the Act accepted the |ast head suggested by Sir Sanue
Romilly in preference to the fourth head enunerated by Lord
(1) (1805) 10 Ves. 522, 532; 32 E.R 947.
(2) (1891) A.C. 531. 583.
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Macnaght en whi ch has been the basis for the decisions /which
I will consider imrediately. The case |law on the subject is
iMmense: it is inpossible to discover any comon  thread
passing through them But | shall content nyself wth
noticing decisions relating to trusts created to pronote
what is broadly described as the advancenent of politica
objects. A brief sunmary of the English decisions shows not
only an irreconcilable conflict but also the danger of
importing them in the construction of an Indian statute.
The follow ng purposes have been held to be non-charitable

pur poses :
(1) To secure by wunited action legislative and other
temperance refornms : vide The Conmissioner8 of Inland

Revenue v. The Temperance Council of the Christian Churches
of England & Wales (1).
(2) To subsidize a newspaper for the pronoti on of
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particular political or fiscal opinions : vide Nationa

Provi ncial and Uni on Bank of England Ltd. v. Tetley

(3) To honour the nmenory of a great statesman, a forner

| eader of the Conservative Party to preserve a historica

buil ding fromdestruction and to use it as a college for the

education of persons in economcs, politics and socia

science, etc. with special reference to the devel opnent of

the British Constitution, and in such other subjects as the

governi ng body by whomthe Trust was administered m ght deem

desirable : vide Bonar Law Menorial Trust v. Conmi ssioners

of I nland Revenue (3).

The follow ng purposes have been held to be charitable

pur poses :

(1) Financing a Bill before Parlianent to

(1) (1926) 10 Tax Cas, 748 (2) [1923] 1 Ch. 258.

(3) (1033) 17 Tax Cas. 508.
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establish a see at Birmnghamvide Inre VilliersWlkes (1).

(2) Conbating vivisection partly by the repeal of a statute
vide In re Foveaux

(3) Maintenance of village club and reading room (,to be

used for the furtherance of ~ Conservative principles and

religious and nental inprovenment, and to be kept free from

i ntoxi cants and dancing" : vide In re Scowroft (a).
(4) For the benefit  of a particular place, whether a
pari sh, town, or borough, a county, or a country : vide

Public Trustees v. Smith (4).

In Hal sbury’s Laws' of England, 3rd Edn., Vol. 4, the

following sutimary is found at p. 231 :
"The pronul gation-of particular doctrines or
principles not - subversive of norality or
ot herwi se pernicious and not in furtherance of
the principles of a particular political party
maybe charitable, as, for instance, | Conser-
vative principles” conmbined with nental and
noral inprovement, Socialism kindness to
animals, or tenperance, or extending the
know edge of those doctrines in the various
branches of literature to which | have /turned
nmy attention and pen, in order —to ascertain
what appeared to be truth, and to teach it to
those who would listen.”

A cursory glance at the said illustrations would be ~enough

to indicate that there was no consi st ent principle

underlying them the decisions speak in different voices.

Sone decisions attenpted to lay down certain principles, but

no sooner were they laid down than they were given up by

subsequent decisions in a search for others. The follow ng

(1) (1895) 72 L. T. 323. (2) (1895) 2 Ch. 501.

(3) (1898) 2 Ch. 638. (4) (1932) 1 Ch. 153.
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principles nmay be called out fromsonme of the aforesaid

deci si ons'

(1) A trust is charitable only if it is within the spirit

and intendnent of the preanble to the Statute of Elizabeth.

(2) Every object of public general utility is not

necessarily charitable : see WIllianms Trustees v. Inland

Revenue Conmi ssioner’'s (1).

(3) Atrust for changing the | aw of the country is not charitabl e.

(4) As it is a mximthat the execution of a trust shall be
under the control of a court, it shall be of such a nature
that it can be under that control so that the administration
of it can be reviewed by the court: vide Mrice v. The
Bi shop of Durhan(?2).

And (5) a gift would not be charitable if the purpose is as
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vague as "dbarant, when it may be enployed for purposes
whi ch are not considered charitable.

The first principle could not obviously be applied to a
the Act, for it has not expressly or by

necessary inplication, invoked the preanble to the Statute
of Elizabeth. The second principle conflicts with the
express provision of cl. (4) of s. 9 of the Act: while under
the English | aw sone purposes, though undoubtedly purposes
of public utility, were not considered to be such on other
consi derati ons, under the Act such division is not
perm ssible, as cl. (4) of s. 9 expressly makes every such
purpose a charitable purpose. The third principle has not
been consistently foll owed even in England; nor can | fined
any reasonable basis for the sane. |If that be correct
principle, then no purpose, however denonstrably it may be
for the general public utility, can be

(1) (21948) 16 |I.T.R Suppl. 41

(2) (1805) 10 Ves. 522, 532, 32 E.R 947.
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charitabl'e “if to inplenent its purpose it is necessary to
create a climte for changing the ~existing |aw Trusts
created for educating the public on the evils of al coholism

prostitution and other social evils, with a view to put
pressure on the legislature to bring about appropriate
reforns would cease to be charitable : 'political purposes
may be brought wunder this head, for ~nostly, though not
al ways, such purposes woul d be sought to be effectuated by a
change in law. But in ny view, the nmere fact that a change
of law is involved in the process could not nmake a purpose
otherwi se charitable  a non-charitable one. Nor  does the
fourth principle afford a correct test for a charitable
pur pose. It is true that the author’s-declaration that a
particular gift 1is charitable is not -decisive of the
guestion, but in the ultimte analysis'the court 'has to
deci de whether the purpose or object is charitable or  not.
I do not see any insurnountable difficulty in the court
conmng to a conclusion one way or ‘other whether a politica

object is a charitable object, just like it would conme'to a
conclusion in the case of a gift for the propagation of the
tenets of a particular religious sect.. Nor can it be said
that the court by deciding the character of a trust created
for political purposes will be indulging in politics. | f
that be so, it can be said with equal justification that in
the case of a religious trust a court by deciding the said
guesti on woul d be supporting a particular religious sect in
preference to another. The court does not take sides in the
political or religious controversy, but only objectively
| ooks at the purpose to ascertain whether it i's. charitable
or not and admnisters it, if called upon, through the
necessary mmchinery. The fifth principle is sought” to be

applied to a political purpose. It is said that the express
on "polotical purpose" is so vague that there is the
possibility of the trust being applied to non-charitable
pur poses. I do not see howit can be posited that every
political purpose is a
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vague purpose : it depends upon the facts of the case. It

is for the court to construe the trust deed in each case
with a viewto ascertain whether the purpose, political or

otherwi se, is vague or not. |If a gift for the benefit of a
pl ace, whether a parish, town, brouoh, county or country is
charitable, as has been held in the "locality cases", | do

not see howa gift for the political uplift of the country
woul d never be for a charitabl e purpose on the ground that
it would be vague. Nor can it be said as a proposition of

case

under
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law that the propagation of the principles of a particular
political party would necessarily be not beneficial to the
conmunity. Suppose a country is backward or undevel oped and
a phi | ant hr opi st endows property for propagati ng a
particul ar doctrine likely to bring about the welfare of the

public : the ideology sought to be propagated may be
| abel | ed according to the doctrines prevalent in a
particular country. How can it be said as an inflexible

rule of lawthat a political purpose is riot beneficial to
the comunity ? It depends upon the facts of each case.
Tudor in his book on Charities, 5th Edn., p. 41, points out
that "the proposition that political purposes cannot be
charitable is difficult to reconcile with certain decided

cases". Even sone of the decisions of the English courts,
finding the illogicality of such a doctrine, attenpted to
nodify it by stating that it is necessary, in order to
establish the validity of a charity, to show that the end is
not to be attained mainly by political neans, indicating

thereby that the domi nant purpose shall not be a politica

one. The approach of the English Courts to this problem has

been succinctly stated by Chitty, J., in Re Foveaux thus:
"The method enployed by the Court is to
consider the enuneration of charities in the
Statute of Elizabeth, hearing in mnd that the

enuneration is not exhaustive. I nstitutions
whose obj ects are anal ogous to those
680

mentioned in the Statute are adnmitted to be
charities; and again, institutions which are
anal ogous to those, already admtted by
reported -decisions are held to bhe charities.
The pursuit of these analogies obvi ousl Y
requires caution and circunspection. After
all, the best that can be done is to consider
each case as it arises, upon its own specia
ci rcunst ances.’ $
Though this statenent appeared in the year 1895, a /scrutiny
of the later decisions indicates that the sane  approach
continued to be adopted by the courts. Tudor in-his book on
Charities, 5th Edn.,p. 38, describes the judicial approach
to the problemthus :
"The Courts have extended the class outlined
in the preanble to the Statute of Elizabeth to
such an extent as to render it valueless as a
basis for the classification of  charitable
objects, and it nust be admtted that no
anal ogous counterpart to nmany of the charities
enumer at ed here can be traced in the
preanbl e."
To summarize : English decisions are conflicting; there is
no comon thread passing through the variety of <decision
starting fromthe preanble to the statute of Elizabeth, and
apparently relying upon the fourfold classification of \ Lord
Macnaghten, English courts fromtime to tinme deci ded cases
whi ch could not be sustained either on the illustrations _in
the preanble to the Statute of Elizabeth or the a dal ogies
drawn fromthem or the classification of Lord Macnaghten.
The decisions conflict wth one another, and it is not
possi ble, or even advisable, to seek to get any guidance
fromthe said decisions to construe, the clear provisions of
the Indian statutes, or, a document executed in Indian
statutes, or a document executed in India
681
under circunstances totally different fromthose obtaining
in England. |In India, the superstructure of denocracy is
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sought to be built upon an illiterate basis. |If the country
had to reach political maturity, no facet of education would
be nmore inmportant than that political science. |In Trustees

of the Tribune Press, Lahore v. Conm ssioner of |ncone-tax,
Punjab (1) the Judicial Conmittee held that a trust created
by a testator by his will to the effect that his property
"in the stock and good will of the Tribune Press and News.
paper in Anarkali, Lahore," should vest permanently in a
conmittee of trustees whose duty it should be "to mmintain
the said press and newspaper in an efficient condition
keeping up the liberal policy of the said newspaper and
devoting the surplus incone of the said press and newspaper
after defraying all current expenses in inproving the said
newspaper and placing it on a footing of pernmanency," was a
good and valid trust. 1t was held that the object of the
newspaper was to supply the Province with an organ of
educated public _opinion, which was an object of genera
public ~utility and accordingly the trust income was exenpt
fromtaxation under sub-s. (3) of s. 4 of the Indian |Income-
tax Act, '1922. The Judicial Committee took the case before
it out of the scope of the English decisions with the
foll owi ng observations :
"But their _Lordships, having before t hem
materi'al which shows the character of the
newspaper as it was in fact conducted in the
testator’'s lifetime, have arrived at t he
conclusion that questions of politics and
| egi sl ati on were discussed only as many ot her
matters were in thi's paper discussed, and that
it is not made out that a political purpose
was the dom nant purpose of the trust."
(1) [21939] L.R 66 |I.A 241, 256.
On the facts of the case before it, the Judicial Comittee
came to the foll ow ng concl usions :
"They think that the object of the paper nay
fairly be described as the object of supplying
the Province with an organ of educated public
opinion” and that it should prima facie be
held to be an object of general public
utility".
Subsequent remarks show the di stinction
between party-politics and general politica
education :
"Having regard to the particular circunstances
of the time, the directions of the testator
and the- evidence as to the contents  of the
paper before 1898, their Lordships think that
the present case is nearer on its facts to In
re Scowcroft (1) than it is to the case of the
Bonar Law Menorial Trust (2), or to the case
put by Russell, J., inlnre Tetley (3) of a
newspaper subsidized for the pronotion of
particular political or fiscal opinions."
This judgnent was a clear attenpt to sustain the validity of
the trust, though constituted to educate the public opinion
i nvolving also the propagation of political views, having
regard to the wide definition of charitable purpose under
the Indian Act. In All India Spinners’ Association of
M rzapur, Ahnedabad v. Conmi ssioner of Income-tax, Bonbay
(4), the Al India Congress Committee by its resolution
started an association for the purpose of devel opment of
band- spi nning by the use of handling. The association was
run on a co-operative basis, that is, the surplus income was
di stributed only among the nmenbers : the Privy Council held
that though the association was started by a politica




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 38

party, the purpose of the association was a
(1) ( 1898) 2 Ch. 638. (1923) 1 Ch. 258.
(2) (21938) 17 Tax Cas. 508.
(4) (1944) L.P. 71 1.A 159.
683
Charitable one wthin the neaning of the Incone-tax Act.
Lord Wi ght says
"The statement of the object excludes, in
their Lordship’s opinion, any question of
profit making, and al so excludes any el enent
of party politics."
Then adverting to the very wi de words sub-s. (3)(1) of a. 4
of the Incone-tax Act, 1922, nanely, " other purposes of a
general public utility " the Judicial Commttee proceeded to
observe:
" These |l ast are very wi de words. Their exact
scope mmy require on other occasions very
careful ~ considerations......... Though the
connection in one sense of the Association
wi th Congress was relied on as not consistent
with 'general public utility ' because it
m ght be for the advancerment primarily of a
particular party, it is sufficiently clear in
this case that the Association’s purpose were
i ndependent of, and were not affected by, the
pur poses of propaganda of ‘Congress. "
Referring to the English decisions, t he
Judi ci al Committee observe-:
" The English cases there (Tribune Press Case
(1)) cited do not turn on the words 'genera
public wutility,” but they illustrate how
courts of first instance in England have
actually dealt with the particular questions
there subnmitted to them'
Thi s decision |ays down two principles, nanely, (1) the words
" other purposes of general publicutility" are very wide
and the English decisions do not turn upon those words; and
(2) even on the assunption that the said decisions  applied,
a trust does not cease to be one for general ‘public
utility, though it
(1) (21939) L.R 66, 1. A 241.256.
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may be for the advancenent primarily of a particular “party.
if the purposes were independent of and were not effected
by, the purposes or propaganda of that party. Thi s case,
whil e not deciding on the wide inport of the Indian statute,
made a distinction between 'a party’s propaganda and its
party politics and its other objects. In Subash Chandra
Bose v. CGordhandas Patel (1) a testator nade four gifts by
his wll and provided that "the bal ance of ny assets /after
di sposal of the above nentioned four gifts is to be handed
over to M. Subhas Chandra Bose to be spent by himor by his
nom nee or nominees according to his instructions for the
political uplift of India and preferably for publicity work
on behalf of- India s cause in other countries." The Bonbay
High Court held that the words "political uplift of India"
whet her it denotes a general raising of the political status
or conditions of India or the advancenent of a politica
purpose was too vague to be capable of enforcenent by the
Courts and accordingly the trust was bad and an intestacy
resulted as to the residue covered by the clause. " The
decision, therefore, was based upon the principle that a
charitabl e purpose could Dot be sustained when it was vague.
But the observations of Beaunont, C. J., are instructive, and
they are:
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"However, there the cases are, and if we had
inthis case a gift to India, or a gift to the
people of India, we would have to consider
Whet her the principle of those cases should be
applied in India, and if so whether that
principle which has been gradually extended
from a parish to a country should now be
extended to sub-continent,"

The further observations of the |earned Chief

(1) I.L.R 1940 Bom 254, 278.
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Justice at p. 279 indicate the reasons for the decision
" What we have got here is a gift for the
political wuplift of India, and one cannot
possi bly ~disregard the adjective political’
Assumi ng that the Meaning of those words is
that for which M. Bose contends, i. e., that
they denote inprovenent in the politica
system of India, and therefore to that extent
nmust be beneficial tolndia, the diffculty is
that the words are too vague................
The test mnust ultimately be whether, if the
Court be called upon to adm nister the trust,
the Court would be able to do so. Here, it
seens to ne inpossible for the Court to
det er mi ne what is enbraced in the term
political uplift of “India." Gting t he
observations of Lord Parker, the learned Chief
Justi ce observed at p.281:
"A trust  to advance a political purpose is
clearly bad on the ground given by Lord Parkar
in Bowman v. Secular Society Limted (1),
that a trust for the attainment of politica

objects is invalid, not because it is illegal
but because the Court has no means of judging
whet her any proposed political change will or
will not be for the public welfare or

The |learned Chief Justice, therefore, mght have held that
the trust was charitable if he had Dot cone to the
Concl usion that the purpose of "political uplift" was vague
and a court was not in a position to know whether a
particular political object would be or would not be for the
public welfare or benefit. A division Bench of the Bonbay
H gh Court in re. Lokamanya Tilak Jubilee. National ~Trust
Fund, Bombay (2) had to consider a sinmilar question under
the I ncone-tax Act, 1922.

(1) (1917 ) A.C 406.

(2) (1941) 43 Bom L.R 1027.
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There, a trust was created for the following objects: (1)
t he advancenent of any purpose which m ght in the

uncontrolled opinion of the managi ng commttee be nationa
or of national inportance for the inhabitants of British
India, (2) the political advancenent of India having for its
goal the acquisition of conplete national autonony or
"swarajya", (3) the diffusion of political education and
know edge as to the political affairs of India and
propagandi st work both in India as well as in any part of
the world, and (4) any object which m ght conduce to any of
the aforesaid object. The Court held that the first
nentioned object went beyond the definition of "charitable
pur poses" contained in s. 4 of the Incone-tax Act in as much
as the section of the purpose rested in the uncontrolled
opi nion of the nmanaging conmittee, and that, the second

benefit.
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nmentioned object also went too far, because it was really a
gift for political purposes. Beaunont C J., who delivered
the | eading judgnent, noticed that the purpose, nanely, the
advancenent of any other object of general public wutility
went further than the definition of charity to be derived
from the English cases. He observed that, if all the pur-
poses in the trust deed could be regarded as of genera
public utility for the benefit of the inhabitants of English
India, then the trust would be, in his opinion, a good
charitable trust. But he could not decide that it was so,
because, in his opinion, if the attainnment of nationa
aut onony mght be regarded as a national purpose accepted
generally by, and for the good of, the inhabitants of
British India, there was a very keen divergence of opinion
as to the nethods by which that national autonomy should be
attai ned and, therefore, the gift was for politica
pur poses. Kania, J.,” who delivered a separate but
concurring judgnent, came to the conclusion that the second
nmentioned object was preenminently a political purpose and
fell wthin
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the rule stated in the Tribune’s case (1). |If I may say so
with respect, the decision of the I|earned Judges was
unconsci ously coloured by the English decisions based on
Party politics and those decisions had been wongly applied
to a case of national uplift of the  country which was
struggling for independence.
The trust now in question came under - the judicial scrutiny
of the- Bombay High Court in connection with the |ncone-tax
Act, 1922. The trustees there then contended that the trust
was for a charitable purpose and was, therefore, not subject
to the provisions of the Income-tax Act. The Hi.gh Court
held that cl. (1) of the trust deed could not be construed
as constituting a charitable purpose, as the purposes
mentioned in the said clause were too vague and wde to
constitute charitable purposes within the nmeaning of the
I ncome tax Act- Beaunont, C.J, who deliverer the judgnent of
t he Bench, observed
"The pur pose i nclude or gani si‘ng public
novenents, and even if you |limit those genera
words by the words ’'calculated to pronmote of
national ideal’, it seens to me inpossible to
say that the pronotion of public novenents
calculated in the view of the trusttees to
pronmote the national ideal can be regarded
as necessarily of public utility."
The | earned Chief Justice went on to observe:
" It seems to nme clear that under clause I of
this trust-deed the whole of the profits of
the newspapers could be applied for, any one
of the various objects specified and, there-
fore if any of those objects do not fal
within the definition of a charitable object,
t hen the clause cannot be regar ded as
constituting
(1) (1939) L.R 66, |I.A 241, 256.
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a charitable trust, and, as | have said, in ny
view, some of the objects of the trust
certainly go beyond the definition of
charitable trust."
The reason of the decision, therefore, was that sone of the
objects of the trust were charitable and others were not,
and as the whole of the profits of the newspapers could be
applied for non-charitable purpose, the trust was not valid.
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The High Court then did not decide whether the first purpose
in the trust deed was charitable or not: that question falls
to be decide in the present case.
It is therefore, clear that the Indian decisions, though to
some extent col oured by the English decisions, appreciated
the distinction between the wi de | anguage of sub-s. (3) of
s. 4 of the Indian Income-tax Act and the fourth category of
Lord Macnaghten's classification under the English Ilaw of
charities. But | find it difficult to accept t he
observations made in the said judgnments that a trust created
for the advancenent of political objects would necessarily
cease to be one for a public charitable purpose. |In support
of this proposition there is nothing except the doubtful and
conflicting authority in England. There is no justification
to curtail the wde words of the statute by inmporting
foreign i deas devel oped in-a different set up
In this context, a decision of the Supreme Court, of one of
the States in Anerica is rather instructive, viz., that in
Taylor v. Hoag (1). There, a trust <created to pronote
i nprovenents in the structure and nethods of government was
held to be a charitable trust, although the purpose was to
secure radi cal changes in the "present" system Frazer, J.,
answers, in my view effectively, all the objections raised
by the English GCourts in holding that a trust for a
political purpose was void. Adverting to the question that
the trust in
(1) (1922),21 A L. R 946, 949, 950.
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that case involved a change in the existing |law, the |earned
Judge observed:
"Must it be held void because the successfu
attai nment of these objects would involve a
change in existing laws: W would hesitate to
subscribe to such doctrine, unless reason or
aut hority conpelled us to do so."
The | earned Judge proceeded to state:
" To hold that an/endeavour to procure by
proper neans, a <change in a law, is, in
"effect, to attenpt to violate that |aw, would
di scourage inprovenent in_|egislation and tend
to conpel us to continue.indefinitely to Ilive
under |laws designed for an entirely different
state of society. Such viewis opposed to
every principle of our Governnent, based  on
the theory that it is a Governnent ,of the
peopl e, by the people, and for the -people,’
and fails to recognize the right of those who
make the laws to change them at their
pl easure, when circunstances nmy seem to
require. Wth the wisdom of the proposed
change the courts are not concerned. We
performour duty in determ ni ng whether or not
the met hod adopted to make the change viol ates
established law. In the present case we find
no apparent intent to violate any law. On the
contrary, the trust specifically requires its
objects to be acconplished by | awful neans."
Now, | et me consider sone of the provisions of the Act which
are in direct conflict with some of the tests laid down by
the English decisions to ascertain whether a purpose is
charitable or not. The first is s. 9(4) which says that a
charitabl e purpose includes the advancenent of any other
object of general public utility. | have already pointed
out
690
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the wide anplitude of these words. Section 11 says:
" A public trust created for purposes sone of
which are charitable or religious and sone are
not shall not be deenmed to be void in respect
to the "Charitable or religious purpose, only
on the ground that it is void with respect to
the non-charitable or non-religi ous purpose.
Wiile in England if a trust was created for a charitable or
a non-chartiabl e purpose, the entire trust would be void, as
the trustees could adm nister the trust exclusively for the
benefit of non-charitabl e purposes, under s. 11 of the Act
the law is changed in regard to that matter. Section 55
i ntroduces a cypres doctrine which is wider in scope than
the doctrine is generally understood in that it enables the
court, inter alia, under certain circunmstances, if it is not
in public interest,  expedient, practicable, desirabl e,
necessary or proper to carry out wholly or partially the
original intention of the author of the public trust or the
obj ect for which the public trust was created, to apply the
sanme to ' any other object. The Act wi dens the scope of a
charitable purpose as understood in the English | aw,
recogni zes the wvalidity of the trust though the purposes
i ncl ude both charitable and non-charitable, and enables the
court, under certai'n circunstances, to divert the trust to
ot her charitabl e purposes not intended by the author of the

trust. The liberal’ spirit adopted by the Act does not
permit a narrow interpretation of ~a charitable purpose
accept ed by the Engl i sh courts under di fferent

ci rcumst ances.
Let me now sunmarize ny views-on the subject: (1) The
Engl i sh deci si ons are based upon a pragnatic approach to the
problens that arose before them having regard to the
hi storical development of the law of charities in that
country;
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there is no common thread discernible in the | arge vol une of
English decisions. (2) Under the Act, unlike in England, the
advancenent of the object of comon public utility is
declared to be a charitable purpose, and it is not
permssible to curtail its scope with reference to English
decisions. (3)The expression " object of general public
utility " is very conprehensive and it —includes every
pur pose, whether political or otherwi se, provided itis an
obj ect of general public utility.
The English decisions, therefore, afford no helpto construe
s. 9 of the Act to ascertain whether a purpose is charitable
or not under the Indian | aw
For the reasons | have given, | hold, wi thout any hesitation
that the purpose of the trust in the present case is a
charitabl e purpose within the neaning of s. 9 of the Act.
Even,on that basis it is contended that a trust giving power
to a trustee to spend the trust funds on charitable and non-
charitable objects is void and as the H gh Court held  that
the second object of the trust was non-charitable the entire
trust nmust fail. This argunent ignores the distinction
between a trust deed enmpowering a trustee to spend on a
charitable object or a non-charitable object and a trust,
deed enpowering himto spend on a charitable object and a
non-oharitable object. |In Halsbury' s Laws of England, 3rd
Edn., Vol .4, at p.272, the follow ng passage appears:
" Wien a testator give funds to be applied
partly for objects which are charitable and
partly for objects which either are not
charitable or fail, but does not specify the
proportions in which the funds are to be app-
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lied for the different objects, the Court will
nmake an apportionment."

" Again, where a fund is given for severa
objects, sone charitable and some non-chari -

tabl e or illegal, there being a cl ear
intention
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to devote sone part to the charitabl e objects,
if it can be ascertained what are the proper
proportions to be attributed to the severa
but if objects, the Court directs an inquiry,
fromthe nature of the gift it appears inpra-
cticable to fix the proportions, the Court
di vides the fund equally between the different
obj ects."
This passage is supported by decisions relied upon by the
aut hor . It is not necessary to discuss themin detail, as
the | earned counsel for the appellant has not questioned the
correctness of the said proposition. In this view, it 1is
not necessary to consider whether s. 11 of the Act has
retrospective operation. Learned counsel for the appell ant
attenpted to argue that s. 55 of the Act offends his right
of reversion to the property which is the subject-matter of
the trust. The question of the validity of the said section
does not arise in/'the present case. The only question is
whether it is the duty of the trustees of the trust to nmke
an application for registration of the said trust. As |
have held that, ‘the trust is a public trust wthin the
meaning of s. 9 of the Act, under s. 18 thereof, the said
trust has to be registered in manner prescribed therein
Questions such as the extent of the trust, the scope of the
doctrine of cypres, are all foreign to the present  inquiry.
| do not propose to express any opinion on-the sane.
In the result, the appeal fails and is disnissed with costs.
By COURT: In view of the majority opinion of the Court the
appeal is allowed and the O'der of the Assistant  Charity
Conmi ssioner directing the Trust to be registered- confirnmed

by the Charity Conm ssioner on appeal is set aside. The
appellants will be entitled to their costs in all the
Courts.

Appeal al | owed.
693




