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ACT:

Representati on of the People Act (43 of 1951), s. 100.(1)(d)
(iv)-Election petitioner to prove that el-ection result
materially affected-Evidence of witnesses, evaluation

HEADNOTE:

In an election to a Parliamentary  constituency, ' having
2,19,554 voters 1,20,008 votes were polled. of these ' 4,168
votes were declared invalid. The appellant won by securing
1,541 votes nore than the next candidate the respondent.
The respondent filed an election petition on the ground that
the polling was disturbed as the polling centres’ were in
sone cases changed wi t hout due notification, at sone polling
stations alnmost no votes were cast because of fi'ring at
rioters and at some polling stations the polling-hours were
reduced. Only 1,894 votes were polled at these polling

booths, in which the total nunber of voters attached were
8,620. so 6,726 voters could not vote. The ~Judi ci a
Commi ssioner ordered fresh poll in these polling stations.

In appeal by the returned candidate, this Court.

HELD: The appeal must succeed.

The deci sion of the Judicial Comm ssioner that the election
was in contravention of the Act and the Rul es was correct in
the circumstances this case but that did not alter the
posi tion with regard to s. 100(1)(d) (iv) of t he
Representation of the People Act. That section requires
that the election petitioner must go a little further and
prove that the result of the election had been materially
affected. And in this case this burden had not been
di scharged. [643 F]

The evidence in this case which had been brought by t he
election ’'petitioner was the kind of evidence which was
criticised by this Court. Wtnesses were brought forward
to state that a nunber of voters did not vote because of the
change of venue or because of firing and that they had
al ready decided to vote en bloc for the election petitioner
Thi s kind of evidence was nerely an assertion on the part of
a wtness, who could not speak 'for 500 voters for the
sinmple reason that as this Court said the casting of votes
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at an el ection depends upon a variety of factors and it 1is
not possible for anyone to predicate how many or which
proportion of votes wilt go to one or the other candi dates.
This conclusion is further forified if one examines the
polling pattern in this election. Not nore than 55% of the
voters cast their votes. !This inmrediately cut down the
figure of 6,726 to a little over half and the margin from
which the election petitioner could claimadditional votes
therefore beconmes exceedingly snall. Fromthe pattern of
voting as was disclosed at the various polling booths to
which the voters had gone, it was clear, that 1,541 votes
could not. by any reasonabl e guess, have been taken off from
the lead of the returned candidates so as to nmake the
el ection petitioner successful. 'In ,so far as the other
contesting candi dates were concerned, they had received so
few votes that even if they had received all the votes that
had not been cast, it would have mattered little to the
result ~of the election. The Judicial Comm ssioner reached
his conclusion by commtting the sane error which was
criticised “in Vashist Narain Sharmas case. He took the
statenment - of wi tnesses at their word and held on the basis
of

638

these statements that all the votes that had not been cast
woul d have gone to the election petitioner. [642 B-643 E
Vashi st Narain Sharma V. Der Chandra-and O's. [1955] 1
S.C.R 509, followed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Cvil “Appeal’ No. 683 of
1968.

Appeal under s. 116-A of the Representation of the People
Act, 1951 fromthe Judgrment and order dated January 10, 1968
of the Judicial Comm ssioner of  Manipur in El ecti on
Petition Case No. 2 of 1967.

D. Goburdhun, for the appellant.

K. R Chaudhuri, K Rajendra Chaudhuri and C.S. ~ Sreenivasa
Rao, for respondent No. 1.

The Judgrment of the Court was delivered by

H dayatullah, C.J. This is an appeal fromthe Court of ~the
Judi ci al Comm ssioner for Manipur at |Inphal under s. 116A of
the Representation of People Act. The appeal arises ’'from
an election to the Quter Mareput Parlianmentary Constituency
at which the appellant, who was the returned candi date, and
five others were the contesting candidates: This CQuter
Mar eput  Constituency conprised 14 Assenbly constituencies.

The dates of poll were 15th, 20th, 24th, 28th February, and
6th March, 1967 and the tinme of poll was from7-30 AM to
4-30 P.M This constituency had 2,19,554 regi stered- voters.

The total nunber of votes polled was 1,20, 008. O | these
4,166 votes were declared invalid. The returned candidate
received 30,403 votes as against the next candidate who
received 28,862 votes. There was thus a mpjority of 1,541
votes in favour of the returned candidate. The result of the
pol | was declared on March 10, 1967.

The candi date who secured the second | argest number of votes
filed this election petition on April 20, 1967. The rmain
ground of attack, which succeeded in the Judi ci a

Conmi ssi oner’s Court, was that the poll was disturbed
because of nunmerous circunstances. These were that the
polling centres wer e in some cases changed from the

ori gi nal buildings to other buildings of whi ch due
notification was not issued earlier with the result that
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many of the' voters who went to vote at the old polling
booths found no arrangenment for poll and rather than go to
the new polling station, went away w thout casting their

votes. ’'The second ground was that owing to firing by the
Naga Hostiles, the voting at some of the polling stations
was di st ur bed and al nobst no votes were cast. It was

lasfly contended that the polling hours at sone stations
were reduced wth the result that some of the voters who
went to the polling station were unable to cast their votes.
639

It is hardly necessary to set down here the names of the
polling stations at which these things happened. In any
event, these pelting stations carry rather strange nanes and
it would not help to state them here. The net result nmay be
stated. It was this there were 12 polling centres, at 4 of
which the venue for the poll was altered. There were 6
others at which the firing disturbed the poll and In 2 of
the polling. centres not a single vote was cast and |lastly
in one of the polling centres out of 513 voters only one
vot ed.

The foll owing chart discloses the break-up of the figures at
these polling centres:

SR. No. of No. of
No. Nane of the polling stations voters vot es
(as notified) attached actually
to the cast
station
1. Tungam Khul I en High School .. 7. ... 1, 242 522
2. Chandel Juni or Basic School — ...7.... 1,060 172
3. Purum Pantha L.P. School .o....... 654 338
4. Litan L.P. School ........7 ... 449 347
5. Toupokpi ME. School ...... 584 128
6. Chakpi kar ong M E School . ... ... 715 67
7. Bol yang Tampak L.P. School........... 868 249
8.Cklu L.P.School ........... ... 725 17
9. Lorong Khullen J.B.School......... 581 53
10. Lakhmei M E. School ............ .. 665 --
11. Nagri Khullen M E. School .......... 564 --
12. Karong Dak Bungalow.............. 513 1
It will be noticed fromthis chart that out of 8, 620 votes

whi ch coul d have been polled, only 1,894 votes were actually
received. |In other words, 6,726 voters did not vote or could
not vote. The election petitioner who ran a deficit of 1,541
votes clained in the election petition that the result  of
the poll was prejudicial to himin particular and friar by
the non-conpliance with the provisions of the Act and its
rules, the result of the election in so, far as the returned
candi date was concerned had been materially affected.. The
Judi cial Conm ssioner after examning a |arge nunber of
wi tnesses on both sides, cane to the conclusion that /'there
was this flawin the election for this constituency. He
went further and held that the result of the election in so
far as it concerned the returned candi dat e had been
materially affected. He, therefore, avoided the election
and ordered fresh poll in the 12 polling stations.

In this appeal, the returned candidate attenpted to
establish that polling was not so disorganised that it
coul d be said that

340

it did not take place. He attenpted to show that even where
the polling station was shifted, it was a matter of few
hundred vyards and the people went to vote knew the new
| ocation of the polling booths. He also subnmitted that, in
any event, this had, affected all the contesting candi dates
equal l'y and t he el ection. petitioner coul d not ,
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therefore, be said to have suffered nmore’ than the other
candi dat es. Lastly, the returned candi date contended that
it had not been established in accordance with the ruling of
this Court in Vashist ,Narain Sharma v. Dev Chandra and
ot hers(1) that the result of the election had been
materially affected so far as his election was concerned. In
this connection, the returned candidate relies wupon the
majority which he had already obtained and refers to the
votes which had not been cast, pointing out that on the
general pattern of the voting as disclosed in the case it
cannot possibly be said that the election petitioner would
have carried such a nmpjority fromthose vot es as to
neutralise the successful |ead he had already established.
The el ection petitioner as the answering respondent tried to
establish that the pattern of the voting clearly showed that
the returned candi date had obtained a fortuitous | ead which
was capable of being wiped off if the voting had proceeded
according to the Act and the Rules. Both sides relied upon
statistics to establish their cases. The el ection
petitioner in addition relied upon the evidence of w tnesses
which he pointed out had been accepted by the Juclicia
Conmi ssi oner and upon - the -observations of this Court

contended that we should not |lightly depart from the
findings given by the | earned Judicial Comn ssioner

This case without /‘entering into the nunerous details, is
confined to the above contentions of the rival parties. To
begin with, it is hardly necessary for us to go over the

evidence with a view to ascertaini ng whether there had been
or not a breach of the Act and the rules in the conduct of
the election at this constituency. W may say at once that
havi ng read the evidence we are in entire agreenent with the
decision of the |earned Judicial Conmi ssioner that by the
change of venue and owing to the firing, a number of ' voters
probably failed to record their votes which they would have
gone if the poll had gone on snmoothly and according to
rules. This shows that the matter i's governed by s. 100(1)
(d) (iv).
The question remains still whether the condition precedent
to the avoi dance of the election of the returned candi dat e
whi ch requires proof fromthe election petitioner 'that the
result of the election had been materially affected in so
far as the returned candi date was concerned, has been
established in the present case. This part of-the case
depends upon the ruling of this Court in
(1) [1955] 1 s.C R 509.
641
Vashi st Narain Sharmas case(1l). In that case there was a
difference of 111 votes between the returned candi date and
the candidate who had obtained the next higher . number of
vot es. One candi date, by nane Dudh Nath Singh, was /found
not conpetent to stand and the question arose whether the
votes wasted on Dudh Nath Singh, if they had been polled in
favour of the remmining candidates, would have naterially
affected the fate of the election. Certain principles were
stated as to how the probable effect upon the election  of
the successful candidate of votes which were. wasted (in
this case not cast) nust be worked out. Two w tnesses were
brought to depose that if Dudh Nath Singh had not, been a
candi date for whomno voting had to be done, the voters
woul d have voted for the next successful candidate. Ghul am
Hasan, J. did not accept this kind of evidence. It is
observed as foll ows:

"It is inmpossible to accept the ipse dixit of

wi t nesses coming fromone side or the other to

say that all or sone of the votes would have
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gone to one or the other on sone supposed or
i magi nary ground. The question is one of fact
and has to be proved by positive evidence. |If
the petitioner. is unable to adduce evidence
in a case such as the present, the only
i nescapabl e conclusion to which the Tribuna
can conme is that the burden is not discharged
and that the election nust stand."
I n anot her passage, it is observed:
“I't will not do nerely to say that all or a
majority of the wasted votes m ght have gone
to the next highest candidate. The casting of
votes at an el ection depends upon a variety of
factors and’ it is not possible for any one to
predi cat e how many or whi ch proportion of the
votes wll ~go to one or the other of t he
candidates. Wiile it nust be recognised that
the petitioner in such a case is confronted
with a difficult situation, it is not possible
to relieve himof the duty inmposed upon him by
s. 100(1)(c) and hol d w thout evidence that
the. duty has been di scharged."
Further it is pointed out that the burden of proof in
Engl and the exact reverse of that |aid down by the I ndi an
statutes. There, the returned candidate has to prove that
the non-conpliance or m stake does not affect the result of
t he election. In our country, the burden is upon the
el ection petitioner to "show affirmatively that the
result of the 'election has been-materially’ affected.
(1) [1955] 1 S.C R 509.
642
Therefore, what we have to see is whether this burden has
been successfully discharged by the el ection petitioner by
denonstrating to the court either positively or even
reasonably that the. poll would have gone against the
returned candidate if the breach the rules had not
occurred and proper poll had taken place at’ all the polling
stations including those at which it did not.
The evidence in tiffs case which led by the election
petitioner is the kind of evidence which was criticised by
this Court. Wtnesses have stated that a nunber of voters
did not vote because of the change of venue or because of
firing and that they had decided to vote en bloc for the
el ection petitioner. This kind of evidence is nmerely  an
assertion on the part of each wi tness, and he cannot ~speak
for 500 voters for the sinple reason that as this Court said
the casting of votes at an el ection depends upon-a variety
of factors and it is not possible for anyone to predicate
how many or which proportion of votes will go to one or/ the
other of the candidates. W cannot therefore accept the
statenent even of a Headnan that the whole village would
have voted in favour of one candidate to the exclusion of
the others.
This conclusion is further fortified if one examnes the
polling pattern in this election. To begin wth, it is
wong for the election petitioner to contend that of the
6, 726 votes which were not cast, he would have received al
of them The general pattern of poll not only in this
constituency but in the whole of India is that all the

voters do not always go to the polls. In fact, in this
case, out of 2,19,554 voters, only 1,20,008 cast their
vot es. Even if we were to add to themthe 6,726 votes, it

is obvious that not nore than 5 5 % of the voters would have
gone to the polls. This imediately cuts down the figure of
6,726 to alittle over half and the margin from which the
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el ection petitioner could claimadditional votes therefore.
becomes exceedingly small. Wen we turn to the pattern of
voting, as is disclosed at the various polling booths at
which the voters had in fact gone, we get reasonably clear

pi cture. At 9 polling centers, 1893 votes were actually
pol | ed. O these, 524 votes were received by the election
petitioner and 413 by the returned candidate and 1, 097 votes
went to the other candidates. In other words, out of 20
votes, 11 went to other candidates, 5 to the election
petitioner and 4 to the returned candidate. |f one goes by
the law of averages and applies these figures reasonably
to half of the votes which were not cast, it is

denonstrated at once that the election petitioner could not
expect to wipe off the large arrears under which he |abored
and that he could not have therefore nade a successful bid
for the seat even with the assistance of the voters who did

not cast their votes. It is pointed out that at Tungam
Khul | en” Hi gh
643

School ,  he recei ved 401 out of 522 votes. |If this had been
the general pattern, one could say that he would have got
alnost the votes that had not been cast. But look at the
other polling stations. At Litan L.P. School, he obtained
41 out of 347, at Chandel  Juni or Basic School he got 34 out
of 172, at Purum Pantha L.P. School he got 11 out of 338, at
Toupokpi M E. School’ 18 out of 128, at Cklu L.P. School 8
out o.f 17, at Chakpi Karong M E. School 2 out of 67, at
Larong Khullen L.P. School 1 out of 53 and at Bol yang Tanpak
L.P. School 8 out of 249. Wiile we do not  think that
statistics can be called in aid to prove such facts, because
it is notorious that statistics can prove anything and nmade

to lie for either case, it is open tous in reaching our
conclusion to pay attention to the denobnstrated pattern of
voti ng. Havi ng done so, we are quite satisfied that | 1,541

votes could not, by any reasonabl e guess, have been taken
off fromthe lead of the returned candidate so as to make
the election petitioner successful. 1In so far as the other
contesting candidates are concerned, they had received so
few votes that even if they had received all the votes that
had not been cast, it would not have mattered little to the
result of the election. The |earned Judicial Conmm ssioner
reached his conclusion by conrefitting the same error which
was criticised in Vashist Narain Sharing' s(1l)) case. He
took the statenent of the witnesses at their word and held
on the basis of those statenents that all the votes that had
not been cast woul d have gone to the election petitioner
For this, there is no foundation in fact; it.is a surmse
and it is anybody’'s guess as to how these people, who did
not vote, would have actually voted.

In our opinion, the decision of the I|earned Judicia
Conmi ssioner that the election was to contravention of the
Act and the Rules was correct in the circunstances of this
case; but that does not alter the position with regard to s.
100( 1 )(d)(iv) of the Act. That section requires that the
el ection petitioner nust go a little further and prove that
the result of the election had been materially affected. How
he has to prove it has already been stated by this Court and
applying that test, we find that he has significantly failed
in his attenpt and therefore the election of the returned

candi date could not be avoided. It is no doubt true that
the burden which is placed by lawis very strict; even if
it. is strict it is for the courts to apply it. It is for

the Legislature to consider whether it should be altered.
If there is another way of determning the burden, the |aw
should say it and not the courts. It is only in gi ven
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instances that, taking the lawas it is, the courts can
reach the concl usion whether the burden of proof has been
successfully discharged by the el ection petitioner or not.
We are satisfied that in this case this burden has not been
di scharged. The result is

Sup. d/69--10

644

that the appeal nust succeed and it is allowed. The
el ection of the returned candidate will stand. The costs in
the Judicial Commssioner’'s Court will be as ordered. The

el ection petitioner who apparently was not so nuch at fault
as the CGovernnment in changing the polling stations, shal
bear only half the <costs of the appellant in this Court.
Y. P. i ppeal all owed.
645




