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B. P. JEEVAN REDDY. J.

Leave granted.

These appeals are preferred against the judgnent of a
Di vi sion Bench of the Mdhya Pradesh. ~Hi gh Court allow ng
the Letters Patent Appeal preferred by the State of Madhya
Pradesh against the judgment - of alearned Single Judge who
had allowed the wit petition filed by the appellant. Wile
we agree fully with the reasoning and conclusion of the
Di vision Bench, we think it necessary at the same tinme to
enphasise a few aspects relevant in_the —case of such
contracts. First, the relevant facts briefly.

For the excise year 1994-95, the appellant was the
hi ghest bidder for certain nunber of |iquor shops. H's bid
ina sumof Rs.11,67,00,000/- was accepted, payable in
nmonthly instal ments of Rs.97,25,000/- each. After making the
necessary deposits and after conpl yi ng with ot her
conditions, licences were granted to him and he comenced
the business with effect from1l.4.1995. He failed to pay the
nonthly rental (licence fee) for the nonths of July and
August, 1994. Thereupon a notice dated 9.8.94 (exhibit R 3)
was issued by the authorities intimating himthat "he was in
arrears of the licence fee for the nonths of July and 'August
and that if he does not pay the sane, the shops woul d be
reaucti oned. The appel l ant was asked to be present
personally on 23.8.1994 for showing cause. Though the
appel | ant received the said notice, he did not appear before
the specified authority. He thus filed to avail of the
opportunity of personal hearing afforded to him (Though the
appel l ant di sputed this fact, the Division Bench has
accepted the respondent’s contention and has found as a fact
that the appellant did fail to appear on the date of
hearing. W accept the said finding.) On 2.9.94, a
notification was issued - comrunicated to a | arge nunber of
excise officers and other departnents and a copy of which
was al so sent to the appellant stating that if the appell ant
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did not clear the arrears on or before 12.9.94, the shops
woul d be sold by reauction to be held at 2.00 p.m on
12.9.94. The said notification is marked exhibit R 12. It
was al so published in the daily newspaper, Nav Bharat Tixes,
The notification nentioned the precise anbunt of arrears due
fromthe appellant and stated that on the reauction being
held, the existing licence in favour of the appellant shal
stand cancell ed. Since the appellant failed to pay,
reaucti on was held on 12.9.94, whereafter, a denand was nade
upon the appellant for loss of revenue resulting from
reauction, as provided by sub-section (4)(b) of Section 31
of the Madhya Pradesh Excise Act. W may set out sub-section
(4) of Section 31 this stage:
"(4) Where a licence is cancelled
or suspended under C ause (a),
clause (b), clause (¢) —or clause
(e) of sub-section (1),
(a) the fee payable for the
bal ance of the period for
whi ch such |icence woul d have
been current pbut for ‘such
cancel | ation or suspensi on
may be recovered fromthe ex-
| i censee as exci se-revenue;
(b) the Collector may take the
grant under managemnent or

resell it at the risk and | oss
of the ex-licensee, but any
profit real i sed by such

managenent or - resale which is
not in excess of the anount
recovered under clause (a) for
such period shall be paidto
the ex-licensee."

The appel | ant questioned the said demand by way of a
wit petition in the Madhya Pradesh Hi gh Court. He submtted
that he was not given due opportunity before cancelling the
Iicence as required by sub-section (1-A) of Section 31, that
there was no order of cancellation of licenceas such and
that there was no proper publicity for the reauction
conducted. He submitted that on account of lack of due
publicity, only one bidder was present at the reauction and
that the shops were sold at a |low price. The | earned Single
Judge was inpressed by the said contentions and allowed the

wit petition. On appeal, however, the  Division Bench
rejected all of them Before we set out the reasoning of the
Di vision Bench, it would be appropriate to set out sub-

section (1-A) of Section 31. It reads:

"(1-A) Before nmaki ng an or der

cancel ling ok suspending a |licence,

permt or pass under sub-section

(1), the authority aforesaid shal

record in witing the reasons for

the proposed action, furnish to the

hol der thereof a brief statenent of

t he sane and afford him a

reasonabl e opportunity of being

heard. "

The Division Bench held that as held by that Court in
an earlier decision, "the court cannot take a hypertechnica
view of the provisions and nust wunderstand the sanme in a
reasonabl e nmanner . Subst anti al conpl i ance with t he
requirenents of the provisions would neet the ends of
justice. Where a specific order of cancellation of licence
is not passed but if the requirements are substantially
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conplied wth, the court under Article 226 of the
Constitution would not ordinarily interfere." The D vision
Bench referred to the notice exhibit R 3 and found as a fact
that it was received by the appellant. The Bench al so found
that the notification (R 12) was duly comrmunicated to al
the Excise Oficers, other departnments, and to the appell ant
besi des being published in the newspaper, Nav Bharat Ti nmes.
After referring to the contents of exhibit R 12, the Bench
held that the said notification was both an order of
cancel l ation of the appellant’s licence as well as notice of
reauction. It also found that there was adequate publicity
of the said notification and the fact that only one bi dder
appeared at the reauction was no ground for holding that
there was no proper publicity. It gave reasons why bidder
generally do not attend reauctions. The Division Bench al so
found as a fact that the appellant failed to appear on the
date of hearing specified inmnotice (R3). In the Iight of
the said findings, the Division Bench held, and in our
opi nion rightly, that the |earned Single Judge way in error
in allowng the wit petition. W fully approve the
reasoni ng-of the Division Bench

It has been held by a Constitution Bench of this Court
in Har Shankar & Oher etc. etc. v. Deputy Excise and
Taxation Comm ssioner and Others etc. [Al.R 1975 S.C
1121] that "(T)he/'wit jurisdiction of  Hgh Court wunder
Article 226 of the Constitution is not intended to
facilitate avoi dance of obligations ~voluntarily incurred."
At the same tinme, it was observed that the licences are not
precluded from seeking to enforce the statutory provisions
governing the contract. It nust, ‘however, be renenbered that
we are dealing with partiesto a contract, which is a

busi ness transaction, no doubt governed by ‘statutory
provisions. Wile examning conplaints of violation of
statutory rules and conditions, it nust be renenbered that

violation of each and every provision does not furnish a
ground or the Court to interfere.  The provision may be a
directory one or a nandatory one. In the case of directory
provi si ons, substantial conpliance would be enough. Unless
it is established that violation of a directory provision
has resulted in loss and/or prejudice to the party, no
interference is warranted. Even in the case of violation of
a mandatory provision, interference does not fellowas a
matter of course. A mandatory provision conceived in the
interest of a party can be waived by that party, whereas a
mandat ory provision conceived in the interest  of _public
cannot be waived by him |In other wards, wherever a
conpl aint of violation of a nandatory provision is made, the
Court should enquire- in whose interest is the provision
conceived. If it is not conceived in the interest of public,
guestion of waiver and/or acqui escence may arise - _subject,
of course, to the pleadings of the parties. This aspect has
been dealt with elaborately by this Court in State

*Ref erence may al so be made to the decision of this Court in
Assi st ant Exci se Conmi ssioner V. |Issac Peter [1994 (4)S.C.C
104] .

Bank of Patiala v. S K Sharma [1996 (3) S.C.C 364] and in
Krishanlal v. State of Jammu and Kashmir [1994 (4)

S.C.C. 422] on the basis of a large nunber of decision on
the subject. Though the said decisions were rendered with
reference to the statutory Rules and statutory provisions
(besides the principles of natural justice) governing the
di sciplinary enquiries involving governnent servants and
enpl oyees of statutory cor porati on, the principl es
adunbrated therein are of general application. It s
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necessary to keep these considerations in mnd while
deci di ng whether any interference is called for by the Court
whet her under Article 226 or in a suit. The function of the
Court is not a nechanical on. It is always a considered
course of action.

There is yet another fact. The contract provides for
payment of nonthly rental on or before a, particular date.
If the ampount of nonthly rental not paid before the due
date, the licence is liable to be cancelled as provided by
sub-section (1) of Section 31. It 1is true that before
cancelling the 1licence, an opportunity of hearing should be
given as provi ded by sub-section (1-A). Vi | e the
opportunity to be given should be reasonabl e, the
reasonabl eness or otherw se of the opportunity given nust be
judged keeping in view thetine-frame available. It is a
case of a contract stipulating nonthly payments. |If there is
a default in paying a nonth's rental, notice proposing
cancel | ation may follow The tinme given to the licencee to
show cause would naturally be a short one for the reason
that soon thereafter the next nonth's rental (licence fee)
falls due-and-if that is not paid, another show cause notice
may have to follow (It nust be remenbered that in this
case, the default was for two consecutive nmonths, July and
August. The authorities evidently did not act in haste. Even
after one nonth's default, they waited hoping that he should
pay. But when he defaulted for the next 'nonth also, they
i ssued the notice proposing cancellation.) Wat we wish to
enphasise is that  the opportunity contenplated by sub-
section (1-A) cannot be operatedin a leisurely manner. A
realistic view has to be taken while determning whether the
opportunity given was reasonable or not. The object of al

excise laws is two-fold viz., to raise revenue and to
regulate the trade in |liquors which is a noxious substance.
There is no fundanmental right to trade in [|iquor (Khoday

Distilleries Ltd. v. State of Karnataka 1995 (1) S.C C.
574). The only right of the licencee is to seek to enforce
the terms of contract (which is statutory in nature) and the
statutory provi si ons governing t he contract. The
consi derations aforementi oned should be Kkept in mnd while
exam ning conplaints of wviolation of statutory Rules,
conditions add terms of contract as well as conplaints of
jack of reasonabl e opportunity.

Lastly, it is urged the before forfeiting the advance
amount or the security deposit, a fresh opportunity  of
hearing ought to have been provided. Froma perusal of the
j udgrment under appeal, however, we do not find that any such
contention was urged before it. For this reason, we decline
to entertain this plea, which may involve investigation of
factual aspects.

The appeals accordingly fail and are disnmssed wth
costs. Advocate’'s fee Rs.5,000/-.




