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JUDGVENT:
JUDGMENT
(Arising out of SLP (C) Nos.21224-21225 of 2004)

S.B. Sinha, J.

1. Leave granted.

2. Seniority in the post of Assistant Law Oficer in the Metro Rail ways
is in question in these appeals which arise out of a judgnent and order dated
14. 8. 2003 passed by a Division Bench of the Calcutta H gh Court reversing

a judgrment and order dated 14.12.2001 of the Central Admnistrative

Tri bunal, Cal cutta.

3. Appellant 10|ned Sout h Eastern Railways as a Clerk in the year 1964.
He was transferred in public interest to Metropolitan Transport Project
(Railway) in Calcutta on 17.10.1970. P.K Gangopadhyay, the third
respondent herein, was appoi nted as a Juni or Stenographer in the South
Eastern Railways on 4.2.1978. He was also transferred to the Metro
Rai | ways Cal cutta on 12.5.1978. ~Third respondent was pronoted as Law

Assi stant on 28.3.1979 in the scale of pay of Rs.550-750/- on an ad hoc
basis. The said ad hoc pronption was regul arized w'e.f. 28.3.1979. He was
again pronoted as Law Assistant on 10.12.1985. Appellant, while keeping
his lien in the Southern Railway Administration was appoi nted as Chief Law
Assistant in the Metro Railways n the scale of pay of Rs.700-900/- on an ad
hoc basis w e.f. 23.7.1986. Respondent was pronoted as Chief Law

Assi stant on 28. 3. 1990.

4, It is not in dispute that the principles which were applicable for
pronotion to the post of Assistant Law O ficer were as under

\ 023The followi ng principles should be followed in

deternination of seniority and pronotion of staff

in the Metropolitan Transport Project, Calcutta :

1. SENIORITY : The Metropolitan Transport

Project is a purely tenporary work charged

organi zation and, as such all posts in this

organi zation are purely tenporary, ex-cadre

and wor k-charged ones. These posts are

normally filled by drafting staff from

different seniority groups of different

Rai | ways. The seniority of such staff will be

reckoned on the basis of joining this Project.

For the purpose of this rule all enployees

will be treated as having joined on the sane

date. As a consequence of this principle, the

relative seniority of enployees joining in a

particular grade will be fixed based on the

| ength of service rendered in that grade other

than fortuitous service. Periods of

officiating service rendered in the higher

grade as a regul ar nmeasure other than
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peri ods of pronotions agai nst ex-cadre or
wor k- charged posts will be taken into

consi deration while fixing his seniority on
re-pronotion in the sanme higher grade in
this project.

1.1 The seniority of staff now working in this
Project will be prepared on the above

principles and placed on record. On arriva

of any new staff, their names will be

interpol ated on the basis of their |length of
non-fortuitous service in the respective

gr ade.

2. PROMOTI ON : All posts under

Metropol itan Transport Project have been
classified as either selection or non-
selection. Promotion to selection posts will
be made as per extant orders in connection
with the filling of selection posts.
Pronotions to non-sel ection posts will be
nmade on the basis of seniority-cum
suitability, suitability being judged by the
authority conpetent to fill the post by ora
and/or witten test or a departnenta

exam nati on as considered necessary and the
record of service.,/ The only exception would
be in cases where for administrative

conveni ence the conpetent authority

considers it necessary to pronote a railway
servant other than an emnpanelled staff or
seni or nmost staff to officiate in a short term
vacancy.

2.1 A staff who has al ready been pronoted
agai nst a vacancy ot her than fortuitous
promotion will not be disturbed even if

anot her staff who beconmes senior-to him as
per policy in para 1.1 joins Metropolitan
Transport Project in the |ower grade after
the pronotion of the junior. The senior staff
will have to wait for his chance of

promoti on according to his seniority

position fixed in accordance with para 1.1
above. On pronotion to the higher grade,

his seniority position will be restored and
the nane interpolated in the seniority list of
the hi gher grade provided he qualifies for
such pronotion either through selection or
suitability test in the first chance. This
seniority list will then be followed for
subsequent pronotions to still higher grades.
The sane principle will also be adopted

when a staff joins MIP on transfer in the

i nternedi ate grade

3. SELECTI ON/ SUI TABI LI TY TEST : Even

if an enpl oyee has already qualified hinself
in a Selection/Suitability test on the Open
Line, no weightage in seniority will be given
to himin the MIP, but he will not be
required to re-appear for further test for
promoti on when his turn for pronotion

cones according to his seniority position in
the MIP. However, the inter se seniority of
staff coming fromthe sane seniority unit

will not be disturbed.

3.1 The above principles for fixing seniority wll
be followed till the conpletion of the two
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surveys entrusted to this Project. This
principle will be reviewed in due course if
the construction work i s sancti oned and
undertaken by this Project.\024

5. I ndi sput ably, appellant herein appeared in the departnenta

exam nation but did not succeed. He again appeared in the said exani nation
in 1992. Al though he passed the witten test, but failed to qualify the viva
voce. Third respondent, on the other hand, becane a Law Assistant on a
regul ar basis in 1991 upon passing the suitability test conducted therefor.
He was pronoted to the post of Assistant Law O ficer on 30.1.1994.

6. Appel | ant, being not been pronoted, filed an Oiginal Application
before the Central Adnministrative Tribunal, Calcutta (CAT). By an order
dat ed 30.8.1994, the CGeneral Mnager (Metro Railway) was directed by
CAT to pass a speaking order. . Appellant was personally heard by the said
authority. A speaking order was passed which is to the follow ng effect
\ 0231 n compliance with the Hon\022ble Centra

Adm nistrative Tribunal, Cal cutta Bench\022s order

dat ed 30t'h August, 1994 in O-A. No. 937 of 1994 \ 026

S.P. Indu\026 Vs \026 Union of India & Ors.; Shri S. P

I ndu and P. K. Gangopadhyay have been gi ven

personal hearing by me on 17th Novemnber, 1994 at

11: 40 hrs. After hearing the oral subm ssion of the

sai d enpl oyees and going through the entire

records and considering the facts and

circunstances of the case, | amsatisfied that the

contention of the applicant is not acceptable.

Shri Indu is Head Clerk in the pay scal e of

Rs. 1400- 2300/ - and Shri P. K. Gangopadhyay is

Chi ef Law Assistant in the scale of Rs.2000-3200/-

in the parent Railway i.e. in South Eastern

Rail way. Both of them are having non-fortuitous

service in the respective grades in the parent

Rai | way.

In terms of Para 203.5 of Indian Rai'l way

Est abl i shment Manual, Vol .l (Revised Edition

1989) pronotion as Asstt. Law Officer in G oup

\021B\ 022 can be considered on seniority on the basis of

total length of non-fortuitous service rendered in

grade Rs.2000-32000/- (RS) and above. - Shri Indu

who hol ds the position of Head Cerk in his parent

Railway is, therefore, not eligible for being

consi der ed.

In terms of Estt.Srl.No.212/85 dt. 19.09, 85 issued

by the Mnistry of Railways, double ad hoc

promoti on should not normally be given. Shri

Indu is clearly enjoying the benefit of doubl e ad-

hoc pronotion whereas Shri Gangopadhyay ceased

to get benefit of even a single ad hoc pronotion

w e f. 18.11.92. His pronotion we.f. 01.07.94 as

Asstt. Law O ficer gives hima single ad hoc

promotion in conformty with the directives of the

M nistry of Railways and being the senior-nopst

anmongst the enployees simlarly placed (that is

regul ar Chief Law Assistants on their parent

Rai | way) he was correctly pronpoted as the Asstt.

Law OFficer.

The orders already issued, therefore, stand.\024

7. Aggri eved by and dissatisfied with the said order dated 30.8, 1994,
another original application was filed by the appellant before the CAT. By
an order dated 14.12.2001, CAT, inter alia, considering the fact that the
appel l ant had joined the Metro Railway much prior to the third respondent
and proceeding on the prem se that he had al ready been placed in the pay
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scal e of Rs.2000-3200/- (RS), held

\023It is not disputed that the Metro Railway was
constituted under the Central Act of Metro

Rai | way (Construction and Wrk) Acts, 1978 (as
amended by Act 42 of 1987) and that both the
applicant and the respondent were recruited in the
open line in different tine and job but were posted
under Metro Railways respectively with effect
from17.10.70 and 12.5.78. \Whereas the applicant
was recruited in the year 16.12.64, as U D. derk
it is now stated that Respondent Shri P.K Ganguly
was recruited on 4.2.78 as Law Asstt. in a different
grade of Group-C job. Fromthe records we are

able to cone to the conclusion that both these

i ncumbents cane to be posted.in the Metro

Rai | ways from open |ine on-different dates and

with different designations. Wen the respondent
statedly recruited on4.2.78 canme to Cal cutta and
joined the Metro Railway project from12.5.78, the
applicant'_had cone and joined in Metro Railways

on 17.10.70 with clearly 8 years before the
respondent .

In this connection, the applicant has submitted a
separate seniority list for officers posted in Metro
Rai | ways whi ch was separate, self contained and is
dated 17.11.88. There the applicant has been

shown to have becone Law Asstt. with effect from
30.3.79 and thereafter he was pronoted as Chief

Law Officer on ad hoc basis witheffect from
1.7.86. In this seniority list the positionof the
respondent is shown as Law Asstt. with effect

from 10.12.85 and his pronotion as Chief Law
Assistant is not at all shown. In fact as stated by
the applicant, the respondent was pronoted as

Chi ef Law Assistant with effect from 28.2.90 but
this position has been disputed by the respondent
who has subnitted another open lLine seniority |ist
dated 28.2.93 (Annexure Rl). In this seniority list
the position of respondent is shown agai nst No. 30
and his date of pronotion as Chief Asst. Law Asst.
on regular basis is shown with effect from
18.11.92 and marked to be posted in Metro

Railways. In this seniority list his date of
appoi nt nent has been indicated to be 4.2.78 under
Col um 3 but the post in which he was appointed

has not been indicated specifically. It was,
however, clarified that he was appoi nted as Asstt.
Law Officer. |If this seniority list in the open |line

is considered as the only seniority list for Law
O ficer and Chief Law Assistant, it becones

evi dent that the respondent cane to Calcutta
probably on deputation to Metro Railways in a

| ower post where he was pronoted as Law O ficer
with effect from 10.12.85. |In other words, he
wor ked as Law Asstt. in open line only for 3
nonths i.e. fromFebruary to May 1978. Hence he
was not hol ding the post of Law Assistant in the
scal e of Rs.1400-2660/- continuously since
February 1978 being his date of recruitnent.\024

8. On the said findings, the Original Application filed by the appell ant
herein was all owed setting aside the speaking order passed by the Genera
Manager (Metro Railway) on 29.11.1994.

9. Two wit petitions were filed thereagai nst before the Calcutta Hi gh
Court; one by the Union of India and the other by the third respondent. A
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Di vi sion Bench of the Cal cutta H gh Court reversed the said judgnment of

CAT saying that the appellant had never held the post of Chief Law

Assi stant on a substantive basis in the open Iine where he had the lien

10. Appel ant is, thus, before us.

11. M. Rana Mikherjee, |earned counsel appearing on behalf of the
appel l ant, in support of this appeal, contended that the H gh Court

conmtted a nanifest error in passing the inpugned judgnent insofar as it
failed to take into consideration that the appellant havi ng been placed in the
pay scal e of Rs.2000-3200/- by the Metro Railway was eligible to be

consi dered for pronotion to the post of Assistant Law Officer, particularly,
in view of the fact that therefor only seniority-cumsuitability test was to be
applied. It was further submtted that the H gh Court, in opining that the
appel | ant had been hol ding a post of Head Clerk, commtted a serious error

as the fact that he had been hol ding the post of Chief Law Assistant for four
years whereas the private respondent had not even conpleted three years of
regul ar service, was totally ignored. 1t was furthernore subnmitted that

wher eas the appellant was hol ding the feeder grade to the pronotion of

Assi stant Law Oficer since 10.12.1985, the respondent held the post of

Chi ef Law Assistant-only from 28. 3. 1990.

12. When questioned, M. Mikherjee could not deny or dispute that, at al
material tinmes, the appellant had retained the Iien of the South Eastern
Rai | way Adm nistration. ~Fromthe records, it appears that he was

per manent |y absorbed in the Metro Railway Project as governed by an Act

known as the Calcutta Metro Railway (Operation and M nt enance)

Tenporary Provisions Act, 1985 ; Section 18 whereof reads as under

\ 023Save as otherw se expressly provided inthis Act,
the provisions of the Indian Railways Act, 1890,

and the rules, orders or notifications nmade or

i ssued thereunder shall, so far as may be and

subj ect to such nodificationsas nmay be necessary,
apply to the operation and mai nt enance of the

netro railway, as if such netro railway were a

rail way as defined under that Act, and the

references to \023railway admi nistration\024 and

\ 023i nspector\024 in that Act shall ‘be construed as
references to the \023netro railway adm ni stration\ 024
and \ 023Commi ssi oner\ 024 respectively.\024

13. It is, however, not in dispute that no Rules had been franed at the

relevant tinme and the O fice Order issued on 19.9.1970 was applicabl e.
We nmay notice sone of the relevant provisions of the said Ofice

Order dated 19.9.1970 :

\ 023The Metropolitan Transport Project is a purely

t erpor ary wor k- charged organi zati on and, as such

all posts in this organization are purely tenporary,

ex-cadre and wor k-charged ones. These posts are

normally filled by drafting staff fromdifferent

seniority groups of different Railways.

1.1 The seniority of staff now working in this

Project will be prepared on the above principles

and pl aced on record. On arrival of any new staff,

their nanes will be interpolated on the basis of

their length of non-fortuitous service in the

respective grade.\024

14. Third respondent, in terns of the said Rules carried with himthe
seniority in the open |ine when he joined the Metro Railway. He having
passed the departnmental exam nation was in the cadre of Chief Law

Assistant in the open line. Appellant, however, having not passed the said
exam nation held his lien in the post of Head Cerk in the open |ine.

15. Par agraph 203.5 of the Indian Railway Establishnent Manual reads as
under :

\ 023Si nce enpl oyees fromthe different streams wll
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be eligible to appear for the selection, their
integrated seniority for purposes of the selection
shoul d be determi ned on the basis of total |ength of
non-fortuitous service rendered in grade Rs.2000-
3200(R S.) & above. |In other words the date of
appoi ntnent to the grade Rs.2000-3200(R S.) on a
non-fortuitous basis will be the criterion.\024

16. Submi ssions of M. Mikherjee that the said Rule will have no
application to the enpl oyees of the Metro Railway being not an
establ i shnment of the Indian Railways cannot be accepted. Enployees from
different streans were eligible to appear at the conpetitive exam nation
Their inter se seniority was, therefore, required to be determined in terns of
the said Rule. Although Metro Railway was an i ndependent organization, it
used to recruit people on deputation fromdifferent Railway Adm nistrations.
The General Manager of the Metro Railways al so had rejected the
representati on of the appellant; inter alia, on the basis thereof.
17. I't is one thing to say that the appellant was in the scale of pay of
Rs. 2000- 3200/ - but it is another thing to say that he was hol ding the
subst anti've post of Chief Law Assistant. He might be working in the said
post in the Metro Railways but the same would not nean that despite the
fact that he had not passed the departnmental exam nation, would still be
eligible for being considered for pronotion to higher post in the open line
al t hough he was not ‘qual ified therefor.
18. The prem se adopted by the Tribunal in allow ng the origina
application filed by the appellant herein, therefore, was not correct.
Appel | ant was not appointed on substantive basis in terns of the provisions
of the said Act. He was nerely on deputation and, therefore, for the purpose
of considering his eligibility to be appointed on an existing post, he was
required to hold the post of Chief Law Assistant in a substantive capacity for
a period of three years. Cases of the appellant and the third respondent,
therefore, were not conparable and in that view of the matter although the
appel l ant joined the services of the South Eastern Railway Adm nistration as
al so the Metro Railways earlier, he could not be treated to be senior to the
third respondent.
For the reasons aforenmentioned, there is no nerit in these appeals.
They are di sm ssed accordingly.  In the facts and circunstances of the case,
however, there shall be no order as to costs.




