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1. Since all the above appeals were directed agai nst the
conmon order dated 25.03.2004 passed by the Hi gh Court of
Chhattisgarh at Bilaspur in Wit Petition Nos. 2087 and 2072
of 2001 and 557 of 2004, they are being disposed of by the
foll owi ng common j udgnent .

2. The appel | ants before us-are enpl oyees recruited by
Nati onal Thernal Power Corporation (for short \021NTPC\ 022) by
calling for list of nanmes fromthe enpl oynent exchange and
appoi nted by follow ng the procedure. Wen steps were being
taken for transferring themto Bharat Al uninium Conpany
Limted (for short \021BALCO022) which was originally a Public
Sect or Undertaki ng under the Government of India,

subsequently by policy of disinvestnent the entire

managenent had vested with Ms Sterlite under Agreenent

dat ed 20.06.2002 w.e.f 01.07.2002. Aggrieved by the decision
of their transfer froma Public Sector Undertaking to private
managenent, those enpl oyees approached the Hi gh Court of
Chhattisgarh at Bilaspur by filing wit petitions seeking
various reliefs. They mainly prayed for an order declaring
clauses 8.2 and 16.3 of the agreenent dated 22.05. 1990 as
illegal, arbitrary and unenforceabl e agai nst them who are non-
executive workers as it unilaterally changes the service
conditions of all those enpl oyees who were not party to the
agreenment. In the same wit petitions, they also prayed that
the respondent s- Managenent be restrained fromenforcing the
sai d clauses and thereby transferring the non-executive

wor kers wor ki ng under BALCO Captive Power Plant (for short

\ 021BCPP\ 022) to the nanagenment of BALCO from NTPC.

3. The case of the appell ants/enployees is that they were
enrolled in the Enpl oynent Exchange, Korba and when NTPC

Kor ba Super Thermal Power Project asked to supply the

nanes of Artisan (Trainee), their nanes were sent to NTPC.

On 26.07.1987, NTPC conducted a witten/trade test for the
post of Artisan Trainee (Fitter/El ectrician) and the appellants
appeared in the test on the appointed date, tine and venue.
The appel | ants recei ved appoi nt ment orders duly signed by the
Deputy General Manager (P&A), Korba Super Thermal Power
Project of NTPC. In these appointnent orders, it is
categorically stated that the terns and conditions of

appoi ntnent of all the appellants are sane. They were
required to undergo training for a period of one year and al so
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required to submt indemity bond on the stanp paper of

Rs.55/- to remain in the service of NTPC or any ot her
department or undertaki ng of Governnent of India, for at |east
three years. On conpletion of training, the appellants were

i ssued separate appointnent orders in the nane of NTPC (a
CGovernment of India Enterprise) BCPP. The order further

states that after their training, the appellants will be posted
agai nst the post sanctioned for BCPP which is under the
managenent of NTPC and in case at a later date, it is decided
by BALCO to directly nanage the plant/station or transfer its
management to sonme ot her existing or new organi zation (called
successor organi zation) then their post and services will stand
transferred to BALCO or such successor organi zation as the

case may be

4. When they were working with NTPC, which was

managi ng BCPP, the CGovernnent of |ndia decided to disinvest
shares of BALCO, which resulted.into conversion of BALCO a
public sector enterprise to private sector organization and the
exi sting managenent deci ded t o nmanage BCPP by thensel ves.

In view of this, the appellants who were appoi nted by NTPC
shoul d be posted to other projects of NTPC.

5. BALCO entered into an-agreenment of construction of
Captive Thermal Power Station for their al um nium conpl ex at
Korba with NTPC on 30.07.1984. Again BALCO entered into

anot her agreenment on 22.05.1990 with NTPC. - In view of

clause 8.2 of the said agreenent, recruitnent of non-executive
staff shall be undertaken by NTPC specifically for BCPP as per
NTPC\ 022s recruitment norms and policies. It was further made
clear that the staff shall be governed by NTPC 022s policies, rules
and regul ations and in the event of transfer of nanagenent

from NTPC to any ot her agency, their services shall be
transferable to the successor organi zation as per provisions of
clause 16.0. dause 16.3 of the said agreenent nakes it clear
that in the event of transfer of nmanagenent, BALCO shal

ensure transfer to the successor organi zation of all non-
executive staff recruited for BCPP as per provision contained
in clause 8.0 and such NTPC executives posted at BCPP who

are declared by NTPC as surplus to.its requirenents as a

result of the transfer of nanagenent. It also nakes it clear
that the terms and conditions of such transfer shall not be
inferior to those enjoyed by the enpl oyees on the date of
transfer. |In cases where such transfer is not found possible,
BALCO shal | be responsible for all consequent liabilities

i ncludi ng retrenchnent conpensation, if any.

6. The said agreenent entered into between the two parties
cannot be nmade retrospectively in case it affects the rights and
liabilities of the third person. The sanme was entered into

bet ween two parties wi thout know edge, consent and

wi | I'i ngness of the enpl oyees. Therefore, these clauses are not
bi ndi ng nor can be enforced agai nst the enpl oyees, unless

they agree to such conditions. The appellants are enpl oyees

of NTPC forever. Further during the course of enploynment
process, NTPC has not disclosed to the appellants that they

are empl oying themfor and on behalf of BALCO as their agent-
Therefore, the O & M Agreenent i.e. Agreenent to nmanage

BCPP on behal f of BALCO is not applicable to the appellants.

7. Before the Hi gh Court, the managenents, nanely, NTPC
and BALCO fil ed separate counter affidavit. According to

them the wit petition filed by the enployees as well as their
uni on under Article 226 of the Constitution of India is not

mai nt ai nabl e as the appell ants have not been able to show

their legal right. |In any case, contractual rights between the
parties are not enforceable under Article 226 or 227 of the
Constitution of India. Highly disputed questions cannot be
decided in a wit petition under Article 226. Further, the
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provi si ons of the Madhya Pradesh Industrial Relations Act are
applicabl e to BALCO and NTPC and the appel |l ants have

ef ficacious alternative renmedy of approaching the Labour
Court.

8. According to NTPC, it is nmerely an agent of BALCO on a
specific Power of Attorney given to them The ownership of
BCPP bel ongs to BALCO. Recruitnent was namde pursuant to

an agreenent exclusively for BCPP with specific undertaking
fromthe non-executive enpl oyees. Those enpl oyees j oi ned
enpl oyment knowi ng fully well the meaning of undertaking.
They have no right to question the agreenent between BALCO
and NTPC. The construction of BCPP was entrusted by

BALCO to NTPC. Apart fromthe construction work, the
operation and mai nt enance of BCPP was al so entrusted to

NTPC. In order to carry out the operation and nai ntenance of
BCPP, NTPC recruited required nunmber of worknen and
supervisors starting from 1980\.022s. The recruitnent of these
enpl oyees was for the limted purpose of carrying out the

O & M of BCPP-as |ong as the nmanagenent of BCPP renmi ned

with NTPC. ~The offer of appointnment as well as the

undert aking given by the enpl oyees specifically bring out the
above fact. Besi des, the O & M agreenent signed between
NTPC and BALCO al so makes it clear that the recruitnment

made by NTPC is specifically for BCPP and in the event of
transfer of O & Mof BCPP to any other agency, the services of
such enployees will be transferable to the successor agency.
BCPP was and is being managed by NTPC on behalf of its

owner i.e. BALCO which is being operated under the specific
Power of Attorney. In view of the same, the manpower of this
plant is shown separately fromthe manpower of NTPC in its
annual report. The balance sheet, profit and | oss account
statenment of NTPC al so do not include BCPP, hence it is not
anot her unit or division of NTPC

9. The enpl oyees have m sunderstood the action taken by
the respondents. The BCPP is owned by BALCO  The BALCO
because of their |ack of expertise, wanted NTPC to maintain
the plant on behalf of BALCO Based on the agreenent,
various admnistrative actions were taken and all those
actions that were taken for and on behalf of BALCO and not
for NTPC. Due to oversight, certain [apses have crept into a
few appointnent |letters and the appel llants cannot take

advant age of | apses in a few cases. These enployees have al so
executed an undertaking and in all the appointnent letters it
is specifically witten on the right hand corner of page 1 that
the appointnent is for BCPP

10. As per clauses 8.0 and 16.3 of the agreenent dated
22.05.1990 entered into between NTPC and BALCO, since

these enpl oyees were recruited and appoi nted for BCPP t hey
can be transferred to BCPP which was nade cl ear to them by
nentioning in para 14 of majority of appointnent letters. It
was al so made clear that at a later date if it is decided by
BALCO to directly nanage the plant/station or transfer its
management to some ot her existing or new organi zation, 'then
their post and services will stand transferred to BALCO or
such successor organi zation as the case nmay be. They w Il not
have any option to renain on the rolls of NTPC. Once BCPP
owned by BALCO is taken over by BALCO the entire non-
executive staff of BCPP will continue to remain in BCPP under
the managerment of BALCO in terms of clauses 8.0 and 16.3 of
the Agreement. Once the plant is taken over, if the non-
executive enpl oyees are not going to BALCO and if they are to
be taken by NTPC, they will becone surplus and NTPC wil |

have no option except to order retrenchment. To avoid such
contingency, it is just and proper that the non-executive
enpl oyees should go along with the plant.
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11. Simlar details have been furnished in the counter
affidavit filed on behalf of BALCO

12. Addi tional counter affidavit has al so been filed on behal f
of NTPC clarifying certain facts. It is reiterated that neither
the union nor the workers can conpel NTPC to continue the
management. It is also reiterated that all the enpl oyees were
aware of the fact that BCPP is owned by BALCO and NTPC i s

nerely an agent to run the establishnent for sonme tine and

not permanently.

13. The Hi gh Court, after considering the claimof both
parties with reference to ternms and conditions of the

agreement after finding that the wit petition by the enpl oyees
are mai ntainable and noting the ternms and conditions,
particularly, clauses 8.0 and 16.3, the undertaking of the

enpl oyees accepted the stand taken by the nmanagenent and

dism ssed all the wit petitions filed by the enployees. In the
sane order, the H gh Court has also recorded the statenent of
the | earned Additional Solicitor CGeneral, who appeared for

NTPC that /if any representation is made to the NTPC and if

any vacancy in any of their projects is available, the same wll
be consi dered. Aggrieved by the dism ssal of all the wit
petitions, the union as well as the enployees filed the above
appeal s.

14. We heard Ms. Indira Jaising, M. Ravindra Shrivastava

| ear ned seni or counsel “and M. Lakshm Raman Si ngh and

M. Atul Kumar, |earned counsel on behalf of the appell ant-

enpl oyees and M. Raju Ramachandran, M. C A Sundaram

| earned seni or counsel and M. S. K. Dhingra, learned counse

for the respondent s-Managenents.

15. Ms. Indira Jaising and M. Ravindra Shrivastava, |earned
seni or counsel for the enployees, submtted as follows:
i) That all the non-executive enpl oyees were recruited

by NTPC; training was inparted by NTPC and - in the
appoi ntnent orders, it was made clear that their
service terns and conditions will be as applicable to
NTPC enmpl oyees and in future their services may be
transferred to any project of NIPC, therefore, all the
non- executi ve enpl oyees/ appel | ants herein are the
enpl oyees of NTPC and after disinvestnent of

BALCO, their services cannot be transferred to a
private sector organization - BALCO on the strength
of O & M agreenent dated 22.05.1990 and the
subsequent agreenent dated 20.06.2002 entered

into between NTPC and BALCO

ii) that their transfer to private organi zation anounts
to retrenchnent by NTPC agai nst their w shes

whi ch is not perm ssible under |aw.

i) that clause 16.3 is discrimnatory since it applies
only to non-executive enpl oyees and they al one are

to be transferred to successor organi zati on whereas
the executives working in BALCO are to be

transferred to other establishments of NTPC

iv) that unilateral changes nade to their service
conditions particularly when these enpl oyees were

not party to the agreement cannot be sustai ned.

I nasmuch as these enpl oyees enjoy service facilities
in NTPC which is a CGovernment of India

undert aki ng, they have every right of protection of
their service conditions. The appellants being

wor kers not being in equal bargaining powers have

no option but to sign on the dotted lines. They want
to secure enploynent, in those circunstances it is
unj ust and unreasonable to i npose terns and

condi tions of the agreenent in which they were not
parties to the sarne.
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V) that under a special schene, nanely, |and owner

cat egory some persons were appoi nted by NTPC and

they cannot be transferred to other organization
particularly, to a private organi zation

16. On the other hand, |earned senior counsel M. C A
Sundar am appearing for BALCO and M. Raju Ramachandran
appearing for NTPC by taking us through the appoi ntnent

| etters, undertakings, terns and conditions of the agreenent
dat ed 22.05.1990, particularly, clauses 8.0 and 16.3
submitted that all the non-executive enpl oyees/appellants
were not appointed for NTPC, on the other hand, they were
sel ected and appointed only for BCPP which is owned by
BALCO hence their action to transfer themto BCPP/BALCO is
fully justified and the H gh Court was right in dismssing the
wit petitions filed by those enpl oyees.

17. We have carefully perused all the relevant materials and
consi dered the rival subm ssions.
18. Though no serious objection was made as to the

mai ntai nability of the wit petition, however, |earned senior
counsel appearing for the Managenment pointed out that even if
there is any breach by BALCO of iits obligations in the natter
of terms and conditions of enploynent, the appellants have
appropriate remedy under Industrial Law. Inasmuch as the
claimof the enployees relates to interpretation of certain
clauses in the agreenent, appointnent |etters and no disputed
facts are involved and taking note of the fact that the issue
relates to enpl oynent of few hundreds of enployees and in

the light of the assertion that transferring themto private
organi zation froma  public sector undertaking wthout their
specific consent is arbitrary and unreasonable and al so of the
settled position that alternative renedy i-s rul e of discretion
and not the rule of law, we accept the conclusion of the High
Court and hold that the wit petitions under Article 226 of the
Constitution filed by the enpl oyees are i ntainabl e,

19. In order to answer the contentions raised and iin the |ight
of the reliefs prayed for by the enployees, it is useful to refer
to the relevant clauses in the agreement. First agreenent

bet ween t he BALCO and NTPC was executed in July, 1984.

Since we are very much concerned about the subsequent

agreenment dated 22.05.1990, we will consider the relevant

cl auses of 1990 agreenent. Anong various clauses, clauses

8.2, 8.5, 16.3 and 21.0 are relevant, which read as under:

\ 0238. 0 PERSONNEL MANAGEMENT

8. 2. Non- Executi ves

Recrui t ment of non-executive staff (supervisory and
wor kmen) shal |l be undertaken by NTPC specifically for
BCPP as per NTPC recruitnment norns and poli cies,

this staff shall be governed by the NTPC\ 022s policies;
rules and regulations. 1In the event of transfer of
managenent from NTPC to any ot her agency, their
services shall be transferable to the successor

organi zation as per provisions of clause 16.0.\024

\0238.5 Terns and Conditions of Service

BCPP enpl oyees woul d for the matters of discipline, be
governed by Standing Orders, Conduct, Disciplines

and Appeal Rules; etc. framed by NTPC and BALCO

shall have no jurisdiction in such matters during the
peri od NTPC manages BCPP on behal f of BALCO |If

BALCO enters into any agreenment with its own

enpl oyees for grant of any benefits or change in any
terns and conditions, it shall have no effect
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what soever or NTPC for any di spensation influenced
by the said agreenent for enpl oyees engaged in BCPP
Revi sion of terns and conditions of BCPP enpl oyees
will be in accordance with the policy laid down by
NTPC for these enpl oyees, which may be simlar to
that of other enpl oyees of NTPC or might be different
on nerit of each case as consciously decided by
NTPC. \ 024

\ 02316. 0 Transfer of managenent:
16. 3 Transfer of staff:

In the event of transfer of managenent, BALCO shal
ensure transfer to the successor organization of al

non- executive staff recruited for BCPP as per provision
contained in clause 8.0, and such NTPC executives

post ed -at BCPP who are decl ared by NTPC as surpl us
toits requirements-as a result of the transfer of
nmanagenent. - Terns and condi tions of such transfer

shal |l not be inferior to those enjoyed by the enpl oyees
on the date of transfer.” In cases where such transfer
is not found possible; BALCO shall be responsible for
all consequent liabilities including retrenchment
conpensation, if any.

At the end of plant |ife, BALCO shall be responsible for
all liabilities including retrenchment conpensation
etc., when the non-executives and such NTPC

executives posted at BCPP who are decl ared surpl us

are retrenched or any other dispensation as deened fit
is resorted to.\024

\02321.0 Ef fective date and duration of agreenent:

The agreenent shall cone into force from
29. 6. 1987\ 005\ 005.1 024

20. Clause 8.5 makes it clear that in respect of matter of
di scipline, the relevant Rules, Standing Oders franed by
NTPC al one are applicable for enployees of BCPP and BALCO

has no jurisdiction in those matters during the period NTPC
manages BCPP on behal f of BALCO. Li kew se, though clause
16. 3 enabl es BALCO to transfer all non-executive staff to the
successor organi zation, nanely, new managenent, it nakes it
clear that terms and conditions of such transfer shall not be
inferior to those enjoyed by the enpl oyees on the date of
transfer. As per clause 21.0, the agreenent of the year 1990
deened to cone into operation from29.6.1987. In other

words, all the ternms and conditions have retrospective effect
from29.061987. Wth this background, we will consider

whet her those terns are sustainable and the action of the
management in transferring the enpl oyees-appellants to BCPP
which is a private managenent is justifiable or not?

21. It is not in dispute that NTPCis a public sector
undert aki ng wholly owned by the Governnent of India.

Li kewise, initially BALCO was al so a public sector undertaking
and BCPP is wholly owned by BALCO which was set up for
producti on of power for their units. Subsequently in the year
2001, by virtue of disinvestnent policy of the CGovernnent of

I ndia, BALCO i ncluding BCPP were transferred to Ms Sterlite
which is a private concern. Though the agreenent between
BALCO and NTPC was entered into on 22.5.1990 enabling the
NTPC t o manage, operate, supervise, nmaintain and contro

BCPP in all aspects, as per clause 21.0, the ternms and
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conditions deened to cone into operation from 29.6.1987.
Learned seni or counsel appearing for the appellants, by

pl acing the relevant materials, submitted that nost of the
enpl oyees were appointed prior to the agreenent dated
22.5.1990, however, admittedly they were not parties to the
agreement. In other words, according to the enpl oyees, the
sai d agreenent was only bipartite i.e., between BALCO and
NTPC and that they were on the rolls of NTPC on the date of
the said agreenment without their being party various terns
and conditions which affect their services are not enforceable
agai nst them The appointment letters of enployees are

annexed in Vol. Il of the appeal paper book which clearly show
that they were appointed in the year 1987. It is not in dispute
that the agreenment was executed on 22.5.1990. 1In order to

bi nd t hese enpl oyees, the nanagenent coul d have executed a
tripartite agreenent by taking their consent. At this juncture,
it is relevant to nmention that even as per the agreenent,
particularly, clause 16.3 insists that in the event of transfer to
the successor organization or new managenent, the terns and
condi tions of such transfer shall not be inferior to those

enj oyed by the enpl oyees on the date of transfer. Learned
seni or counsel appearing for the enpl oyees poi nted out that

i nasmuch as these persons provided nore benefits as per the
Standi ng Orders/Rul es of NTPC and if the transfer is

i npl enented, all the non-executive enpl oyees have to work

with a private concern with | ess benefits and privil eges
conpared to NTPC which is a public sector undertaking.

22. The bipartite agreement between NTPC and BALCO was
entered into on 22.05.1990. It is brought to our notice that
t he appoi ntnments of 236 enpl oyees are made prior to

22.05.1990 and at the tinme of recruitnment and appoint nment

by NTPC, no agreenment between NTPC and BALCO was in

exi stence enpowering NTPC to make recruitnment and

appoi ntnent on behalf of BALCO  Therefore, as rightly

poi nted out by |earned senior counsel for the enpl oyees, the
provi sion nmade in clause 21.0 of the agreement, the effective
date and duration of agreenment w.e.f 29.06.1987 is contrary to
the provisions of Section 23 of the Indian Contract Act and
also violative of Article 14 of the Constitution-of India. By
virtue of the aforesaid clause, the service condition has been
admitted to be changed to the enpl oyees by giving effect of the
agreement dated 22.05.1990 w.e.f. 29.06.1987. Even during

the course of argunents nade on behal f of BALCO it was not
seriously disputed that the appoi ntnents nmade prior to
22.05.1990 cannot be termed in furtherance of the agreenent
dated 22.05.1990. In such circunstances, the finding of the
Hi gh Court that the services of the enpl oyees appointed by
NTPC are transferable to BALCO in the |light of ‘the provisions
made in clauses 8.2 and 16.3 of the bipartite agreenent dated
22.05.1990 between NTPC and BALCO i s not acceptable.

Even for the sake of argunment, it was adnmitted that the power
of attorney was given to NTPC pursuant to the agreenent

dat ed 22.05.1990 and 29.05.1991, it is only those enployees
who have been appoi nted by NTPC on behal f of BALCO

pursuant to the said power of attorney, can only be
transferred to BALCO

23. Now we wi |l consider the appointnment letters and the
undertakings. It is not in dispute that the process of
recruitment was initiated by NTPC and in the advertisenment, it
has been nentioned that \023NTPC Ltd. requires persons in the
following categories for its Korba Super Thermal Power Project
and BALCO Captive Power Project.\024 The said advertisenent
nowhere stipulates that the said process of recruitment was

on behalf of BALCO The letters for test or interviewto the
candi dat es have al so been issued by NTPC, which are in the
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appeal paper-book. Even those interview letters do not revea
that the appointnents are being nade for/on behal f of

BALCO. As stated earlier, it is not in dispute that those
appoi ntnent |letters have al so been issued by NTPC. Learned
seni or counsel appearing for the managenent, by draw ng our
attention to clause 14 of the appointnment letters, submtted
that those enpl oyees are precluded fromraising such
contention. W are unable to accept the sane. It is true that
in sone of the appointnment letters, clause 14 reads as under
\02314. Your appointnent as Jr. Tech (elect) will be against the
post sanctioned for BALCO Captive Power Plant/Station,

which is presently under the nanagenment of Nationa

Thermal Power Corporation Limted. |In case at a later date it
is decided by BALCO to directly manage the Plant/Station or
transfer its nanagenent to sone other existing or new

organi zation (call ed successor. organi zati on) then your post
and your services will stand transferred to BALCO or such
successor organization as the case may be. You will be not
have any option to remain on the rolls of National Thernal
Power Corporation Ltd., or claimany benefit/conpensation

for the past services from NTPC but shall be governed by the
terns and conditions as applicable to BALCO or such

successor organi zation, as the case may be. Accordingly

pl ease submt an undertaking in the enclosed format, while
accepting this offer of appointnent.\024

24. It is to be noted that at thetime of insertion of above-
nmentioned clause 14 in the appointnent |etter and obtaining
undert aki ngs fromthe enpl oyees there was no agreenent

bet ween NTPC and BALCO for naking recruitnment and

appoi nt nent on behal f of BALCO for its BALCO Captive Power
Plant. 1In such circunstances, as observed earlier and rightly
poi nted out by |earned senior counsel for the enployees in the
absence of such agreement between NTPC and BALCO, cl ause

14 of the appointrment |etter and undertaki ngs obtai ned by

NTPC is illegal and is contrary to the provisions of Section 23
of the Indian Contract Act. |In.this connection, reliance was
pl aced on a judgnment of this Court rendered in the case of
Central Inland Water Transport Corporation Limted and

Anot her Vs. Brojo Nath Ganguly and Another, (1986) 3 SCC

156. In para 91, this Court made the foll owi ng observation
\02391. Is a contract of the type nentioned above to be

adj udged voidable or void? If it was induced by undue

i nfluence, then under Section 19A of the Indian Contract

Act, it would be voidable. It is, however, rarely that contracts
of the types to which the principle formul ated by us above
applies are induced by undue influence as defined by

Section 16(1) of the Indian Contract Act, even though at

times they are between parties one of whom holds a real or
apparent authority over the other. In the vast majority of
cases, however, such contracts are entered into by‘the

weaker party under pressure of circunstances, generally
econom c, which results in inequality of bargaining power.
Such contracts will not fall within the four corners of the
definition of "undue influence" given in Section 16(1).
Further, the najority of such contracts are in a standard or
prescribed formor consist of a set of rules. They are not
contracts between individuals containing ternms neant for

those individuals alone. Contracts in prescribed or standard
forns or which enbody a set of rules as part of the contract
are entered into by the party with superior bargaini ng power
with a | arge nunmber of persons who have far | ess bargaining
power or no bargaining power at all. Such contracts which

af fect a | arge nunber of persons or a group or groups of
persons, if they are unconscionable, unfair and
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unreasonabl e, are injurious to the public interest. To say
that such a contract is only voi dabl e would be to conpel

each person with whomthe party w th superior bargaining

power had contracted to go to court to have the contract

adj udged voidable. This would only result in multiplicity of
litigation which no court should encourage and woul d al so

not be in the public interest. Such a contract or such a
clause in a contract ought, therefore, to be adjudged void.
Wiile the law of contracts in England is nostly judge-nmade,
the law of contracts in India is enacted in a statute, nanely,
the Indian Contract Act, 1872. In order that such a contract
shoul d be void, it nust fall under one of the rel evant
sections of the Indian Contract Act. The only rel evant
provision in the Indian Contract Act which can apply is
Section 23 when it states that "The consideration or object of
an agreement is lawful, unless . . . the court regards it as .
opposed to public policy:™

In view of the sanme-and of the fact that words and phraseol ogy
used in the undertaki ngs are sane which are in a stereotype
form it is justified in arriving at-a conclusion that undue

i nfl uence was exerci sed by the nanagenent of NTPC on the
unenpl oyed candi datesto execute undertaki ngs for

appoi nt nent .

25. NTPC bei ng/an undertaki ng of the Governnent of India
and an instrunmentality of State is under constitutiona
obligation to act fairly with its enployees, particularly, the
posts which were advertised from1986-till 1988 were not in
exi stence in BALCO as the BCPP was not fully comm ssioned.

In those circunstances, NIPC was not justified in.inserting
clause 14 in the appointnent letters and obtaining
undert aki ngs fromthe sel ectees.

26. As rightly pointed out by |earned senior counsel for the
enpl oyees and fromthe materials brought on record either
before the Hi gh Court or this Court, it is evident that during
the process of recruitment it was never disclosed to the

candi dat es/ sel ectees that their recruitnment is exclusively for
BALCO, on the other hand, in sone of the appointnent letters

i ssued by NTPC, the terns and conditions of appointnent are

mentioned. It provides pay-scal e of NTPC, allowances and
HRA payabl e as per rules of NTPC and other facilities as
adm ssi bl e under the rules of NTPC. It also provides other

benefits of the conpany - contributory provident fund and
gratuity are payable as per rules of NTPC. Para 8 of the

appoi ntnent letter provides for initial appointnent and

posting to work at Korba and thereafter liable to be posted at
the discretion of NTPC in other office/project/unit or in any

ot her public sector undertakings in India or abroad. The
aforesaid terns and conditions lead to an irresistible

concl usion that NTPC was their enployer in all purposes.

27. The materials placed clearly show that clause 14 referred
to above is against public policy and contrary to Section 23 of
the Indian Contract Act as well as violative of Article 14 of the
Constitution of India for the reason that undue influence was
exerci sed by NTPC managenent and the sel ected candi dates to
accept the ternms and conditions stipulated therein. By virtue

of the aforesaid clause 14, as pointed out earlier, the status of
these public servants have been sought to be changed which is
again violative of Article 14. |In Mihavir Auto Store and

O hers vs. 10C and Ot hers, (1990) 3 SCC 752, this Court has
observed in para 18 that even in the field of public law, the
persons affected should be taken into confidence.

28. The next submi ssion of |earned senior counsel for the
enpl oyees was that transfer of enployer is not permssible
without tripartite agreenent. As per the law laid down in
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Nokes vs Doncaster Amal gamated Collieries Ltd., (1940) 3

Al E.R 549 and decision of this Court in Manager, Ms.

Pyar chand Kesarimal Ponwal Bidi Factory vs. Orkar

Laxman Thange & Ors., (1969) 2 SCR 272, the consent nust

be express and consciously accorded in the course of

negoti ati on contenporous with the process of transfer so as to
amount to an informed consent. Consequently, in order to

bind the appellants, there nust be a tripartite agreenent.

Since there is no tripartite agreenent, as observed above, the
transfer fromone enployer to another cannot be effected.

In Nokes vs Doncaster Amal gamated Collieries Ltd.

(supra), it was observed as under:

\023It will be readily conceded that the result contended for by
the respondents in this case would be at conplete variance

with a fundanmental principle of our common | aw - nanely,

that a free citizen, in the exercise of his freedom is entitled
to choose the enpl oyer whom he prom ses to serve, so that

the right to his services cannot be transferred from one

enpl oyer to anot herwi thout his assent\005..\024

This Court _in Pyarchand vs. Orkar Laxman (supra) held

t hus:

\ 023A contract of service being thus incapable of transfer
unil aterally, such a transfer of service fromone enployer to
another can only be affected by a tripartite agreenent

bet ween t he enpl oyer, the enpl oyee and the third party, the

ef fect of which would be to term nate the original contract of
service by nutual consent and to nake a new contract

bet ween t he enpl oyee and the third party.\024

29. The Governnent or its-instrumentality cannot alter the
conditions of service of its enployees and any such alteration
causi ng prejudi ce cannot be effected w thout affording
opportunity of pre-decisional hearing and the same woul d

amount to arbitrary and viol ative of Article 14. As pointed out
earlier, in the case on hand, the enpl oyees are neither party to
tripartite agreenent nor they have been heard before changing
their service condition. Therefore, the action of 'the
managenent is violative of Article 14 of the Constitution of
India. Simlar view has been taken by this Court in H L.
Trehan and OGthers vs. Union of India and Ot hers, (1989) 1

SCC 764. In para 11 of the judgment, this Court observed as
under :

\023\005.. It is now a well established principle of lawthat there
can be no deprivation or curtail ment of any existing right,
advant age or benefit enjoyed by a CGovernnent servant

wi t hout complying with the rules of natural justice by giving
the CGovernment servant concerned an opportunity of being

heard. Any arbitrary or whinsical exercise of power
prejudicially affecting the existing conditions of service of a
Government servant will offend agai nst the provision of

Article 14 of the Constitution. Admttedly, the enpl oyees of
CORIL were not given an opportunity of hearing or

representing their case before the inpugned circul ar was

i ssued by the Board of Directors. The inpugned circul ar

cannot, therefore, be sustained as it offends against the

rul es of natural justice.\024

30. It is useful to refer to the judgment of this Court in
Jawaharl al Nehru University vs. Dr. K S. Jawatkar and

O hers, 1989 Supp. (1) SCC 679. In this case, Jawaharl a

Nehru University was the appellant before this Court. The

mai n contention of the appellant-University was that the
respondent was appointed at the Centre of Post Graduate

St udi es, Inphal and when the Centre was transferred to

Mani pur University his services were automatically transferred
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to that University and consequently he could not claimto be
an enpl oyee of the appellant-University. The argunent
proceeds on the assunption that the Centre of PG studies at
| nphal was an i ndependent entity which existed by itself and
was not a departnent of the appellant-University. Rejecting
the said contention, this Court held thus:

\0237. \005.. \005. \005. The Centre of Post-G aduate Studies was
set up at Inphal as an activity of the appellant
University. To give expression to that activity, the
appel  ant University set up and organi sed the Centre at

| mphal and appointed a teaching and adm nistrative

staff to man it. Since the Centre represented an activity
of the appellant University the teaching and

adm ni strative staff nust be understood as enpl oyees of
the appellant University. In the case of the respondent,
there can be no doubt whatever that he was and

continues to be, an enployee of-the appell ant

University. There is also no doubt that his enpl oynent
coul d not 'be transferred by the appellant University to
the Mani pur-University wi thout his consent
notwi t hstandi ng any statutory provision to that effect
whet her in the Mani pur University Act or el sewhere. The
contract of service entered into by the respondent was a
contract with the appellant University and no | aw can
convert that contract into a contract between the
respondent and the Mani pur University without

simul taneously nmaking it, either expressly or by
necessary inplication, subject to the respondent’s
consent. Wen the Manipur University Act provides for

the transfer of the services of the staff working at the
Centre of Postgraduate Studies, |nphal, to enploynent

in the Manipur University, it nmust be construed as a
provi si on enabling such transfer of enploynent but

only on the assunption that the enpl oyee concerned is

a consenting party to such transfer. It makes no
difference that the respondent was not shown in the |ist
of Assistant Professors of the appellant University or
that the provision was not indicated in its budget; that
nmust be regarded as proceedi ng froman erroneous
conception of the status of the respondent. The position
inlawis clear, that no enpl oyee can be transferred,

wi t hout his consent, from one enployer to another. The
consent nmay be express or inplied. W do not find it
necessary to refer to any case |law in support of this
concl usi on.

8. Inasnuch as the transfer of the Centre of Post-
graduate Studies fromthe appellant University tothe
Mani pur University could not result in a transfer of the
enpl oyment of the respondent fromthe one to the

other, it must be concluded that the respondent

continues in the enpl oynent of the appellant

Uni ver si t y\ 005\ 005\ 005. .\ 024

It is clear that no enpl oyee could be transferred w thout his
consent fromone enployer to another. Therefore, in view of
the aforesaid rulings the transfer of enployees from NTPC - a
public sector undertaking to BALCO which is a private

organi zation is bad in | aw

31. The above di scussion would clearly show that al
appoi nt nent orders were issued by NTPC and Rul es,

procedure in respect of probation, training, D A and other

al | owances, absorption in the regular scale, governed by
certified standing orders and other Rules and Regul ati ons of
the company i.e., NTPC. Even in the appointnment order, it
had been specifically stated that in the event of their
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appoi ntnent, they have to execute service agreenment in favour
of NTPC or any other Department or Undertaking of

Government of India for three years. It is not disputed that al
the enpl oyees sel ected and appoi nted executed a service
agreement as suggested in favour of NTPC. Al the

appoi ntnent orders were sent with the above referred specific
conditions by the Senior Personal Oficer, NTPC Korba Super
Thermal Power Project, Bilaspur. Posting orders were al so

i ssued by NTPC. Perusal of agreenents executed by the

sel ectees clearly show that there is no reference that the said
agreement is for and on behalf of the BALCO whereas it only
refers NTPC. All the abovenentioned factual details clearly
support the case of the enployees that they were sel ected and
their services could be continued only at NTPC or any ot her
public sector undertakings of Governnent of India. There is

no iota of evidence or indication that they will be transferred to
a private concern with less service benefits.
32. Lear ned seni or counsel appearing for the enpl oyees

finally submitted that the inmpugned clauses in the agreenent
are liabl'e to be interfered with on the ground of discrimnation
Cl ause 16.3 of the agreenent dated 22.05.1990 nakes it clear
that non-executive enpl oyees are to be transferred to
successor organi zation and there is no reference to executives.
On the other hand, it was denonstrated before us, by facts

and figures, that the executives working in BALCO are to be
transferred to other establishnments of NTPC.. Even though the
non- executi ve enpl oyees are al so having a special know edge
i.e., technicians, in the absence of any plausible reason
retai ni ng executives alone with NTPC and transferring non-
executive enpl oyees to a private organization cannot be
sustained and hit by Art. 14 of the Constitution of India. On
the other hand, the appellants-non-executive enployees are to
be retai ned by NTPC and posted in their various units. W are
al so conscious of the earlier decisions of this Court in BALCO
enpl oyees\ 022 Union (Regd.) vs. Union of India & Os. (2002) 2
SCC 333 (BALCO 022s case) and Al India | TDC Wrkers\ 022 Uni on
& Ors. Vs. ITDC & Ors. (2006) 10/SCC 66 (I TDC\ 022s /case)
uphol di ng the policy of disinvestnent. Learned senior counse
appearing for the Managenment strongly relying on BALCO 022s
case and | TDCQ\ 022s case submitted that no enployee of public
sector undertaking has a vested right in continuing to be

enpl oyed by an instrunmentality of the State.  There is no
quarrel as to the proposition laid down in BALCO 022s and | TDC\ 022s
case. However, considering our discussion relating to various
aspects starting fromcalling for applications and subsequent
actions taken by NTPC, we are satisfied that the enployees
have nade out a case for continuing their service in NTPC.

33. At the end of the arguments, M. Raju Ramachandr an,

| ear ned seni or counsel appearing for the NTPC requested this
Court that if the claimof the enpl oyees are acceptable, they
are ready to consider the case of the enpl oyees whose

appoi ntnent |etter neither contain clause 14 nor clause 16

and have not given an undertaking and they will be taken

back by the NTPC in the phased manner. While appreciating

the gesture of the | earned senior counsel and considering the
rel evant materials, we are of the view that both the of fending
clauses in the agreenent cannot be sustained and al

enpl oyees are to be retained in NTPC

34. In the light of the above discussion, comron order dated
25. 3. 2004 passed by the Hi gh Court of Chhatisgarh in WP.

Nos. 2087 of 2001, 2072 of 2001 and 557 of 2004 are set

aside and the appeals filed by the enpl oyees are allowed. No
order as to costs.




