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Article 289(1) of the Constitution of  India declares
that the "property and incone of a State shall be exenpt
fromUnion taxation". The question in this batch of appeals
is whether the properties of the States situated in the
Union Territory of Delhi are exenpt from property taxes
| evied under the nunicipal enactnments in force in the Union
Territory of Delhi. The Del hi H gh-Court has taken the view
that they are. That viewis challenged in these appeals
preferred by the New Delhi Minicipal Corporation and the
Del hi Muni ci pal Corporation

Leave granted in the Special Leave Petitions.

Prior to 1911-12, a large part —of the territory now
conprised in the Union Territory of Del hi was a district of
the Province of Punjab. By a proclanmation dated Septenber
17, 1912, the Governor General took the said territory under
his inmediate authority and nmanagenent, to be adm nistered
as a separate Province to be known as the Province of Delhi.
[This was in connection wth the decision to shift the
Capital fromCalcutta to Delhi.] In the sanme year, the Delh
Laws Act, 1912 {1912 Act] was enacted. It cane into force on
and with effect fromthe Ist day of October, 1912. Schedul e-
Ato the Act defined the "territory" covered by the new
Province. Sections 2 and 3 of the 1912 Act provided inter
alia that the creation of the new Province of Del hi shal
not effect any change in the territorial application of any
enactnment. One of the Acts so applying to the territory
conprised in the new Province of Delhi was the Punjab
Muni ci pal Act, 1911

In the year 1915, another Act called "The Del hi Laws
Act, 1915" [1915 Act] was enacted. Under this enactnent,
certain areas formerly conprised in the United Provinces of
Agra and Qudh were included in and added to the Province of
Delhi with effect from Ist April, 1915. Section 2 of the
1915 Act al so contained a saving clause simlar to Section 2
of the 1912 Act.

In the Constitution of India, 1950, as originally
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enacted, the First Schedule contained four categories of
States, viz., Part ‘A, Part ‘B, Part ‘C and Part ‘D .
Part ‘D conprised only of Andaman and N cobar |slands. The
Chi ef Commi ssioner’s Province of Delhi was one of the Part
‘C States. By virtue of the Part ‘'C States [Laws] Act,
1950, the laws in force in the erstwhile Chi ef
Comm ssioner’s Province of Delhi were continued in the Part
‘C State of Delhi. This Act came into force on the 16th day
of April, 1950.

In the year 1951, the Parlianent enacted the Governnent
of Part ‘C States Act, 1951. This Act contenplated that
there shall be a legislature for each of the Part ‘C States
specified therein whichincluded Delhi. Section 21 stated
that the legislature of a Part ‘C State shall have the
power to nake laws w.th respect to any of the matters
enunerated in List-11 and- List-l1I1 of the Seventh Schedul e
to the Constitution. In the case of Delhi |[|egislature,
however, it was provided that it shall not have power to
make | aws with respect to matters specified therein
i ncl udi ng “the constitution and powers of rmunicipa
corporations and other |ocal authorities, of inprovement
trusts and of water supply, drainage, electricity, transport
and other public utility authorities in Delhi or in New
Del hi". Section 22  provided that any law made by the
| egislature of a Part*C State shall, to the extent of
repugnancy with any Iaw made by Parlianent, whether enacted
earlier or later, be void. It is necessary to notice the two
di stinctive features of the legislatures of Part ‘C States;
not only were they created under an Act nade by Parliament,
the laws made by themeven wth respect to any of the

matters enunerated in List-I1 were subject to-any |aw made
by the Parlianment. In case of repugnancy, the |aw nade by
legislature was to be of no effect. So far as Delhi is

concerned, the Parlianent placed certain additional fetters
referred to in Section 26.

It is stated that in the year 1952, a |egislature was
created for Delhi which functioned upto Novenber 1, 1956
when the Governnent of Part “C. States Act, 1951 was
repeal ed by Section 130 of the States’ Reorganisation Act,
1956. Wil e repealing the Governnent of Part ‘“C States Act,
1951, the States’ Reorganisation Act, 1956 did not provide
for the creation or continuance of |egislatures for the Part
‘C States. The legislature constituted for Del hi thus cane
to an end.

By Constitution Seventh [Amendnent] Act, 1956, sone of
the Part ‘C States ceased to exist, having been nerged in
one or the other State while some others continued -
designated as Union territories. The categorisation of the
States into Parts A B,C and D was done away with. 1n its
pl ace, the First Schedul e cane to provide only two

categories, viz., "(i) the States" and "(ii) the Union
territories". The Seventh [Amendment] Act specified six
Uni on territories, viz., Del hi , H machal Pr adesh,

Mani pur, Tri pura, Andaman and Ni cobar 1slands and Laccadiv
M nicoy and Amndivi Islands. Delhi thus becane a Union
territory. Wth the inclusion of Goa and other forner
Portugese territories in the Union, the nunber of Union
territories grew to eight by 1962. 1In that year, the
Constitution Fourteenth [Amendment} Act, 1962 was enact ed.
Pondi cherry was added as a Union territory as S1.No.9. More
i mportant, the said Arendnent Act introduced Article 239-A
The new Article provided that "Parlianent nay by |aw create
for any of the Union territories of Hi machal Pradesh,
Mani pur, Tripura, Goa, Danan and Diu and Pondicherry, a
body, whether elected or partly nonminated, and partly
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elected to function as a legislature for the Union
territory, or a council of mnisters, or both wth such

constitutional powers and functions in each case, as may be
specified in the aw' [Enphasis added]. It is significant to
note that the said article did not provide for creation of a
| egislature or a council of mnisters, as the case may be,
for the Union Territory of Del hi.

Pursuant to Article 239-A Parliament enacted the
Government of Union Territories Act, 1963 [1963 Act].
Qoviously, this Act applied only to those Union territories
as were referred to in Article 239-A It did not apply to
Del hi. This Act provided for creation of Legislative
Assenblies for the Union territories mentioned in Article
239-A and the extent of their |legislative power. Section
3(1) declared that "there shall be a Legislative Assenbly
for each Union territory" whereas Section 18(1) provided
that "subject to the provisions of this Act, the Legislative
Assenmbly of a Union territory may nake |aws for the whole or
any part /of the Union territory with respect to any of the
matters enumerated in the State List or the Concurrent List
in the Seventh Schedule to the Constitution insofar as any
such matter is applicable in relation to Union territories."
Sub-section (2) of Section 18 read with Section 21, however,
conferred over-riding power upon the Parliament to make any
law with respect to any matter for a Union territory or any
part thereof. In case of inconsistency between a | aw nade by
Parliament and a |l aw nmade by the | egislature of any of these
Union territories,  the latter was to be void to the extent
of repugnancy, notwithstandi ng whether the Parlianmentary |aw
was earlier or subsequent inpoint if tinme. Section 19 of
the Act exenpted the property of the Union fromall taxes
i nposed by or under any | aw nade by the Legislative Assenbly
of a Union territory except insofar as is permtted by a | aw
made by Parlianent.

By the Constitution Sixty N nth {Amrendnent] Act, 1991
Article 239-AA was introduced in Part-Vill of the
Constitution . This Article re-naned the Union Territory of
Del hi as the "National Capital  Territory of Delhi” and
provided that there shall be a Legislative Assenbly for such
Nati onal Capital Territory. The Legislative Assenbly so
created was enmpowered by clause (3) of the said Article "to
make | aws for the whole or any part of the National Capita
Territory with respect to any of the matters enunerated in
the State List or in the Concurrent List, insofar as any
such matter 1is applicable to Union territories, except,
matters with respect to Entries 1,2 and 18 of the State List
and Entries 64,65 and 66 of that List insofar as they relate
to the said Entries 1, 2 and 18". Cause (3) further
provided that the power conferred upon the Legislative
Assenbly of Delhi by the said article shall not derogate
fromthe powers of the Parlianent "to make | aws with respect

to any matter for a Union territory or any part thereof". It
further provided that in the case of repugnancy, the |aw
made by Parlianent shall prevail, whether the Parlianmentary

lawis wearlier or later to the law nmade by the Delh

Legi sl ative Assenbly. The Parlianent is also enpowered to
amend, vary or repeal any law mnmde by the Legislative
Assenmbly. Article 239-AA canme into force with effect from
February 1, 1991. Pursuant to the article, the Parlianent
enacted the Covernment of National Capital Territory of
Del hi Act, 1991. It not only provided for constitution of a
Legi sl ative Assenbly but also its powers as contenpl ated by
Article 239-AA. This Act too canme into force on February 1,
1991. The subordinate status of the Del hi Legislature is too
obvious to nmerit any enphasis.
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So far as the MUNI Cl PAL LAWS GOVERNI NG THE TERRI TORY OF
DELH is concerned, the following is the position: by Delh
Laws Act, 1912, referred to supra, the Punjab Muinicipal Act
continued to govern the territory conprised in the Chief
Commi ssioner’s Province of Delhi. The Act is stated to have
been extended to Part ‘C  State of Delhi under a
notification issued under Part ‘C State [Laws] Act, 1950.
In the inpugned judgnent, the High Court has stated the
foll owi ng facts:

"The wvarious Punj ab enact nent s

which were then in force in the

territory of Delhi continued to be

in force by virtue of the Delh

Laws Act of 1912 and |ater by the

Part C States Laws Act of 1950 and

the Union Territories Laws Act of

1950. The application and the |ater

extension of this law to the Union

Territory of Delhi was, therefore,

not by the authority of the State

Legi sl ature but that of the Centra

Legi sl ature, that is, the Central

Legi sl ature under the CGovernnent of

India Act followed by the Centra

| egi sl ature under~ the Constitution

of India, that is, the Parlianent

of India...... The Del hi Laws Act

1912, the Union Territories [Laws]

Act, 1950 as ‘indeed the Part C

States [Laws] Act, 1950 were al

central statutes and when a

provincial Act or an Act which may

be treated as a provincial Act or

State Act was extended to a

territory by a particular

| egislature, it would be deened to

be the enact nment of such a

| egislature and this principle is

clearly recognised by the Suprene

Court in the case of Mthan Lal wv.

The State of Delhi and another

1959 S.C.R 445...1t is thus clear

that on the extension of the Act to

the Union Territory of Delhi by the

vari ous Central Legi sl ative

enactments referred to above, it

became a Central Act or an Act of

Parliament as if nade by virtue of

power of Parliament to legislate

for the Union territory of Del hi by

virtue of clause (4) of Article 246

of the Constitution of India."

The correctness of the above factual statenment has not
been di sputed by anyone before us. |Indeed, the contention of
Sri P.P. Rao, who led the argument on behalf of the
respondents-State governments was to the sane effect. He
contended that inasnmuch as the Punjab Minicipal Act has been
extended to Part ‘C State of Delhi Under the Part ‘C State
[ Laws] Act, 1950 with effect from April 16, 1950, it is a
post-constitutional enactnment nade by Parlianent and hence
the taxes |levied thereunder constitute Union taxation. He
pl aced strong reliance upon the decision in Mthan Lal v.
The State of Delhi & Anr. [1959 S.C R 445] and al so certain
observations in T.M Kanniyan v. Incone Tax Oficer
Pondi cherry & Anr. [1968 (2) S.C.R 103] in that behal f. It
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is obvious that this was also the case of the State
governments before the Delhi Hgh Court. W, therefore,
proceed on the basis that the Punjab Minicipal Act was
extended to Part ‘C State of Del hi under and by virtue of
the Part 'C State of Del hi under and by virtue of the Part
‘C States [Laws] Act, 1950 which canme into of the force on
April 16, 1950.

By virtue of the Constitution Seventh [ Anendnent] Act,
1956, the Part ‘C State of Del hi was designhated as a Union
Territory. The Punjab Minicipal Act continued to govern the
Union Territory of Delhi. In the year 1957, the Parli anment
enacted the Del hi Municipality Act, 1957. The First Schedul e
to the Act specified the boundaries of New Delhi wthin
which area the Punjab Minicipal Act continued to be in
force. The remmining area was designated as the Delhi
Muni ci pal Corporation area . and t he Del hi Muni ci pa
Corporation Act, 1957 was nade applicable to it. In the year
1994, the Parliament enacted the new Delhi Minicipal
Corporation Act, 1994 repealing Punjab Minicipal Act, 1911
This Act ' has been brought into force with effect from May
25, 1994. 1t is, however, confined in its application to the
area conprised in the New Del hi Municipal Corporation. Delh
and New Delhi are thus governed by different nunicipa
enactnments. The Delhi Minicipal Corporation Act and New
Del hi Munici pal Corporation Act are, wi thout a doubt, post-
constitutional |aws enacted by Parlianent.

PART - 11
Article 1(1) of 'the Constitution of India declares that
India, i.e., Bharat, shall be a Union of States. As anended

by the Constitution Seventh [ Amendnent] Act, clauses (2) and
(3) Article 1 read:

"(2) The States and the territories

thereof shall be as specified in

the First Schedul e.

(3) The territory of India shal

conpri se- -

(a) the territories of State;

(b) the Union territories specified

in the First Schedul e; and

(c) such other territories as my

be acquired."

Cl ause (30) in Article 366 defines the "Union
territory"” in the follow ng words:

"*Union territory’ neans any Union

Territory specified in the First

Schedule and includes any other

territory conpri sed with t he

territory of I ndi a but not
specified in that Schedule."
The expression "State" is not defined in t he

Constitution. It is defined in the General C auses act, 1397
which is made applicable to the interpretation of the
Constitution by Article 367. As on the date of the
commencement of the Constitution, clause (58) in Section 3
of the General C auses Act defined "State" in the follow ng
wor ds"

"(58). ‘State’ shall nmean a Part A

State, a Part B State or a Part C

State."

The said definition was anended by the adaptation of
Laws Order No.1 of 1956 issued by the President in exercise
of the power conferred upon him by Article 372-A of the
Constitution introduced by t he Constitution Sevent h
[ Arendnent] Act. The anended definition reads thus:

"(58) ‘States’--
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(a) as respects any period before
t he conmencenent of t he
Constitution (Seventh  Amendrent)
Act, 1958, shall nean a Part A
State, a Part B State or a Part C

State; and
(b) as respects any period after
such commencenent, shall nean a

State specified in t he First
Schedule to the Constitution and

shall include a Union territory."

The definitions in the General Causes Act, it is
necessary to remenber, have to be read and applied subject
to the opening words in Section 3, viz., "unless there is

anyt hi ng repugnant in the subject or context....
Part-Xl  of t he Constitution cont ai ns provi si on
governing rel ations between the Union and the States. This

part is divided into two chapters, viz., Chapter-I
containing Articles 245 to 255 and Chapter-11 containing
Articles ' 256 to 263. Chapt er -1 carries t he title
"l egi sl ative rel ati ons" whi |-e Chapter-11 is cal | ed
"Adm nistrative relations". Article 245, which carries the

headi ng/ mar gi nal note " The extent of |aws nmade by Parlianment
and the Legislature of States” contains two clauses. C ause
(1) says that subject to the provisi ons of this
Constitution, Parlianent nmay nake | aws for the whole or any
part of the territory of India andthe legislature of a
State may nmake |aws for the whole or any part of the State."
Article 246 is of ‘crucial relevance herein and nust,
therefore, be set out in its entirety:

"246. subj ect-matter — of | aws
nmade by Parliament and by the
Legi sl atures of States.-(1)
Not wi t hst andi ng anything in clauses
(2) and (3), Par | irament has

exclusive power to nake " laws wth
respect to any of the matters
enunerated in List | of the Seventh
Schedule to t he Constitution
referred to as the ‘Union List").

(2) Notwi thstanding anything in

cl ause (3), Par | i ament , and,
subj ect to cl ause (1) the
| egislature of any State...also,
have power to nmake laws with

respect to any of the mtters
enunerated in List 1Il in the
Sevent h Schedul e to the
Constitution referred to as the
‘Concurrent List’).

(3) Subject to clauses (1) and
(2), t he Legi sl ature of any
State....has exclusive power to
make |aws for such State or any
part thereof with respect to any of
the matters enunerated in List Il
in the Seventh Schedule to the
Constitution referred to as the
‘State List’).

(4) Parliament has power to make
laws with respect to any matter for
any of the territory of India not
included in a State notwi thstandi ng
that such matter is a mtter
enunerated in the State List."
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[ Enphasi s added]
It is relevant to point out that in clauses (2) and
(3), as originally enacted - and upto the Seventh
[ Anendnment] Act - the expression "State" was followed by the
words "specified in Part-A or Part-B of the First Schedul e".

Simlarly, the words, "in a State" in clause (3), were
followed by the words "in Part-A or Part-B of the First
Schedul e". In other words, clauses (2) and (3) of Article

246 expressly excluded Part ‘C and Part ‘D States from
their purview The position is no different after the
Constitution Seventh [Amendnent] Act, which designated the
Part-C States as Union territories. They ceased to be
states. As rightly pointed out by a Constitution Beach of
this Court in T.M Kanniyan, the context of Article 246
excludes Union territories fromthe anbit of the expression
"State" occurring therein. As a matter of fact, this is true
of Chapter-1 of Part-Xl~ of the Constitution as a whole. It
may be remenbered that during the period intervening between
The Consti'tution Seventh [Amendnent] Act, 1962, there was no
provision_ for a legislature for any of the Uni on
territories. Article 239-A in Part-VIl - "The Union
Territories" - [which before the Seventh Amendnent was
entitled "The Statesin Part-C of the First Schedule"]
introduced by Constitution Fourteenth [Amendnent] Act did
not itself <create'a legislature for Union territories; it
nerely enpowered the Parlianent to create themfor certain
specified Union territories [excluding Delhi] and to confer
upon them such powers as the Parliament may think
appropriate. Thus, ‘the |egislatures created for certain
Union territories wunder the 1963 Act were not |egislatures
in the sense used in_ Chapter-1lIl of " Part-IV. of the
Constitution, but were mere creatures-of the Parlianent -
sonme sort of subordinate legislative bodies. They were

unli ke the | egislatures contenplated by Chapter-111 of Part-
VI of the Constitution which —are suprene in the field
allotted to them i.e., in the field designated by List-II

of the Seventh Schedule. The legislatures created by the
1963 Act for certain Union territories owe their existence
and derive their powers fromthe Act of the Parlianment and

are subject to its over-riding authority. In short, the
State | egislatures contenplated by Chapter-1 of Part-X are
the legislatures of States referred to in Chapter-11l- of

Part-VI and not the legislatures of Union territories
created by the 1963 Act. Union territories are not States
for the purposes of Part-XI [Chapter-1] of the Constitution
Article 248 confers the residuary |legislative power
upon the Parliament. The said power includes the power to
make any |aw inposing a tax not nentioned in either List-1I

or List-111. Articles 249, 250, 252 and 357 confer upon the
Parlianment power to nmake laws wth respect to matters
enunerated in List-1l1 in certain exceptional situations,
whi ch may, for the sake of convenience, be called a case of
"substitute legislation". It would be enough to refer to the
mar gi nal headi ngs of these four Articles. They read:

" 249. Power of Parlianment to

legislate with respect to a matter
in the State in the nationa
i nterest.

250. Power of Parl i ament to
legislate wth respect to any
matter in the State List if a
Proclamation of Enmergency is in
operation.

252. Power of Par | i ament to
| egislate for two or nore States by
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consent and adoption of such
| egi sl ation by any other State.
357. Exercise of legislative powers

under Procl amation i ssued under
article 356."

W may now set out ARTICLE 285 AND
289:

"285. exenption of property of the
Union from State taxation.-- (1)

The property of the Union Shall

save in so far as Parlianent may by
| aw ot herwi se provide, be exenmpt
fromall taxes inposed by a State
or by an authority within a State.

(2) Nothing in clause (1) shall

until Parliament” by law  otherw se
provi des, prevent any authority
wi.thin a State from | evying any tax
on any property of the Union to
whi ch such property was i medi ately
before the comencement ~of this
Constitution liable or treated as

liable, so long as t hat tax
continues to ‘be levied in that
St at e.

289. Exenption of property and

i ncone of a State from Union

taxation.-- (1) The property _and

income of a State shall be exenpt

from Uni on taxation.

(2) Nothing in clause (1) shal

prevent the Union frominposing or

aut horising the inposition of, any

tax to such extent, if any, as

Parliament many by |law provide in

respect of a trade or business of

any kind carried on by, (or on

behal f of, the Governnment a State

or any operations connect ed

therewith, or any property used or

occupi ed for the purposes of such

trade or business or any income

accruing in connection therewth.

(3) Nothing in clause (2) shal

apply to any trade or business, or

to any class of trade or business,

whi ch Parliament may by | aw decl are

to be incidental to the ordinary

functions of Governnent."

A federation pre-supposes two coalescing units; the
Federal Governnent/Centre and the States/Provinces. Each is
supposed to be supreme in the sphere allotted it/them Power
to tax is an incident of sovereignty. Basic prenise is that
one sovereign cannot tax the other sovereign. Article 285
and 289 nmanifest this nmutual regard and immnity but in a
manner peculiar to our constitutional schene. Wile the
imunity created in favour of the Union is absolute, the
imunity created in favour of the States is a qualified one.
We may el aborate: Article 285 says that "the property of the
Union shall...be exenmpt from all tax inposed by a State or
by any authority wthin a State" unless, of course,
Parlianment itself permts the sane and to the extent
permtted by it. [Clause (2) of Article 285 saves the
exi sting taxes wuntil the Parliament otherw se provides, but
this is only a transitional provision.] The ban, if it can
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be called one, is absolute and enphatic in terns. There is
no way a State legislature can |levy a tax upon the property
of the Union. So far as Article 289 is concerned, the
position is different. Clause (1), had it stood by itself,
woul d have been sinmlar to clause (1) of Article 285. It
says that "the property-and inconme-of a State shall be
exenpt from Union taxation". But it does not stand alone. It
is qualified by clause (2) and clause (3) is an exception to
clause (2). But before we refer to clause (2), a word with
respect to the neaning and anmbit of the expression
"property"” occurring in this article. Expression "property"
is wide enough to take in all kinds of property. In Re. the
Bill to anmend Section 20 of the Sea Custons Act, 1878 and
Section 3 of the Central Excises and Salt Act, 1944 [1964
(3) SSCR787], all the |Ilearned Judges [both majority and
di ssenting] were agreed - that the expression nust be
understood in its w dest sense. There is no reason to put a
restricted construction thereon. I ndeed, there is no
controversy about this proposition before us. Conmng to
clause (2), it says that the ban inposed by clause (1) shal
not prevent the Union from inposing or authorising the
i mposition of any tax to such extent, if any, as the
Parliament may by law provide, in respect of (a) trade or
busi ness of any kind carried on by or  on behalf of the
Government of a State or (b) any operations connected with
such trade or business or (c) any property used or occupied
for the purposes of such trade or business or (d) any incone
accruing or arising in connection with such trade or
busi ness. [The inspiration for this provision my perhaps be
found in certain United States’ ~decision on'the question of
the power of the wunits of a federal polity to ‘tax each
others’ properties.] Cause (3) enmpowers the Parlianent to
declare, by law, which trade or business or any class of
trades or businesses is incidental to the ordinary functions
of the Governnment, whereupon  the trades/businesses so
speci fied go out of the purview of clause (2).

It would be appropriate at (this state to notice the
ratio of two judgnents of this Court dealing with Article
289. In Re: Sea Custons Act, a Special Bench of nine l'earned
Judges, by a majority, laid down the follow ng propositions:
(a) clause (1) of Article 289 provides for exenption _of
property and incone of the States only fromtaxes inposed
directly upon them it has no application to indirect taxes
like duties of excise and custons; (b) duties of excise and
custons are not taxes on property or incone; they are taxes
on manuf act ure/ producti on of goods and on inport/export of
goods, as the case may be, and hence, outside the purview of
clause (1) of Article 239. The other decision in Andhra
Pradesh State Road Transport Corporation v. The Incone Tax
Ofice [1964 (7) S.C.R 17] is the decision of a Constitution
Bench. The nmain holding in this case is that incone of the
A P.SRT.C is not the income of the State of  Andhra
Pradesh since the former is an independent |egal entity and

hence, Article 289(1) does not avail it. At the sane tine,
certain observations are made in the decision regarding the
schene of Article 289. It is held that <clause (2) is an

exception of a proviso to clause (1) and as such whatever is
included in clause (2) nmust be deemed to be included in
clause (1). In other words, the trading and business
activities referred to in clause (2) are included in clause
(1) and precisely for this reason the exception in clause
(2) was provided. Clause (3), it was held, is an exception
to clause (2). In the words of the Constitution Bench

"The schene of Art.289 appears to

be that ordinarily, the incone




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 31

derived by a State both from
government and non-governnental or
comercial activities shal | be
i Mmune from income-tax levied by
the Union, provided, of course, the
income in question can be said to
be incone of the State. This
general proposition flows from
clause (1).

Cl ause (2) t hen provi des an
exception and authorises the Union
to inmpose a tax in respect of the
i ncore derived by the Governnent of
a State from trade or business
carried on by it, or on.its behalf:

that is to say, the income from
trade or business carriedon by the
CGovernment of a State or on its
behal'f which would not have been
taxable under clause (1), can be
taxed, provided a law is made by
Parliament in that behal f. | f
clause (1) had stood by itself, it
may not have been easy to include
within its purviewinconme derived
by a State from conmmrerci al

activities, but since clause (2),

interms, enpowers Parliament to
make a law | evying a tax on
commercial activities carried on by
or on behalf of a State, the
conclusion is i nescapabl e t hat
these activities were deenmed to
have been included in cl. (1) and
that al one can be the justification
for the words in which cl. (2) has
been adopted by the Constitution

It is plain that cl.(2) proceeds on
the basis t hat but for its
provision, the trading activity
which is covered by it would have
cl ai med exenption from Union
taxation under «cl.(1). That is the
result of reading clauses (1) and
(2) together.

Cl ause (3) then enpowers Parlianent
to declare by | aw that any trade or
busi ness would be taken out of the
purview of c¢l.(2) and restored to
the area covered by «cl.(1) by
declaring that the said trade or

busi ness is incidental to the
ordinary functions of governnent.
In other words, cl.(3) is an
exception to the exception

prescri bed by cl.(2). What ever
trade or business is declared to be
i nci dent al to t he ordi nary
functions of government, would then
be exempt fromby cl.(2). and would
then be exenpt from Union taxation
That, broadly stated, appears to be
the result of the schenme adopted by
the three clause of Art.289."

PART - 111
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The crucial question arising in this batch of appeals
pertains to the nmeaning of the expression "Union taxation"
occurring in Article 289(1). According to the appellants-
muni ci pal corporations, the property taxes |evied either by
Punj ab Muni ci pal Act, 1911, as extended to and applicable in
the New Del hi Municipal Corporation area or by the Del hi
Muni ci pal Corporation Act, 1957 applicable to the Delh
Muni ci pal Corporation area do not fall within the anbit of

the expression "Union taxation". According to them "Union
taxation" means levy of any of the taxes nmentioned in the
Uni on Li st [List-1 in the Seventh Schedule to the

Constitution]. May be, it may also take in Ilevy of Stamp
duties [which is the only taxation entry in the Concurrent
List] by Parliament, but by no stretch of inagination, they
contend, can levy of _any tax provided in the State List

[List-11 in the Seventh Schedule] can be characterised as
Uni on taxation. Merely because the Parlianent |evies the tax
provided in List-1l, such taxation does not anmount to Union

taxation. There are nmany situations where the Parlianent is
enmpowered by Constitution to namke laws with respect to

matters enunerated in List-I1. ~For-exanple, Articles 249
250, 252 and 357 enpower the Parlianent to nake laws with
respect to matters - enunerat ed in List-1l in certain
specified situations. |f any taxes are levied by Parlianment
while legislating ‘under any of the above articles, such
taxation cannot certainly be terned as "Union taxation". It
woul d still be State taxation. The 1evy of taxation by

Parliament within ‘the Union territories is of a sinmlar
nature. Either because the Union territory has no
| egi sl ature or because the Union-territory has a legislature
but the Parlianment chooses to act in exercise of its over-
riding power, the taxes levied by a Parlianmentary enactnent
within such Union territories would not be Union taxation.
It is relevant to notice, the | earned counsel contend, that
the legislatures of the Union territories referred to in
Article 239-A as well as the legislature of Del hi created by
Article 239-AA are enpowered to/nake laws with respect to
any of the matters enunerated in List-I1 and List-Ill of the
Seventh Schedul e, just |ike any other State |egislature; any
taxes levied by these legislatures cannot - certainly be

characterised as "Union taxation".  Merely because the
Parl i ament has been given an over-riding power to make a | aw
with respect to matters enunerated even in List-Il, in

suppression of the | aw made by the | egislature of the Union
territory, it does not followthat the law so nade is any
the less a law belonging to the sphere of the State. The
test in such matters - it is contended - is not who rmakes
the law but to which matter in which List does the law in
guestion pertain. Clause (4) of Article 246 specifically
enpowers the Parlianent to nmake laws with respect” to any

matter enumer at ed in List-11 in the case ~of  Union
territories. This shows that even the said clause recogni ses
the distinction between List-1 and List-lIl1 in the Seventh

Schedule, it is submtted.

The | earned Attorney Ceneral appearing for the Union of
I ndia supported the contentions of the appellant-mnunicipa
cor porations.

On the other hand, the contentions of the |earned
counted for the respondents are to the followi ng effect: a
Union territory is not a "State" wthin the neaning of
Article 246. Even prior to the Seventh [ Anendnent] Act, Part
‘C States, or for that matter Part-D States, were not
within the purview of the said article. The division of the
| egi sl ative powers provided by clauses (1), (2) and (3) of
article 246 has no relevance in the case of a Union
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territory. Union territory, as the nane itself indicates, is
aterritory belonging to Union. A Union territory has no
| egislature as contenplated by Part-VI of the Constitution
A Union territory may have a legislature or may not. Even
if it is bestowed wth one, it is not by virtue of the
Constitution but by virtue of a Parlianmentary enactnents,
e.g., Governnent of Part ‘C States Act, 1951 [prior to
Novermber 1, 1956] and Government of Union Territories Act,
1963. Even the legislature provided for Delhi by Article
239- AA of the Constitution with effect from February 1, 1992
is not a legislature like that of the States governed by
Part-VlI of the Constitution. Not only the powers of he
| egislature are circunscri bed by providing that such
| egi sl ature cannot nmake 'laws wth reference to certain
specified entries in List-1l but any law made by it even
with reference to a matter enunerated in the State List is
subject to the law made by Parlianment. In any event, the
position obtaining in Delhi after February 1, 1992 is not
rel evant i'n these appeals since these appeals pertain to a
period anterior to the said date. The Punjab Minicipal Act,
1911[ as extended and applied to the Union Territory of Delh
by Part ‘C States [Laws] Act] and the Delhi Minicipa
Corporation Act, 1957 are Parliamentary |aws enacted under
and by virtue of the |egislative power vested in Parlianent
by clause (4) of /Article 246. The taxes levied by the said
enactments constitute "Union taxation" within the meaning of
Article 289(1) and hence, the properties of the States in
the Union Territory of Del hi are exenpt therefrom Reliance
is placed wupon the majority opinion in Re.: Sea Custons Act
in support of the above propositions. It is submtted that
there are no reasons to take a different view now

On a consideration of rival contentions, we are
inclined to agree with the respondents-States. The States
put together do not exhaust the territory of India. There
are certain territories which do not formpart of any State
and yet are the territories of the Union. That the States
and Union territories of the Union. That the States and
Union territories are different entities, is evident from
clause (2) of Article 1 - indeed fromthe entire schene of
the Constitution. Article 245(1) says that while Parlianent
may make |aws for the whole or any part of the territory of
India, the legislature of a State nmay nake laws for the
whole or any part of the State. Article 1(2) read wth
Article 245(1) shows that so far as the Union territories
are concerned, the only |aw naking body is the Parlianent.
The legislature of a State cannot make any law for a Union
territory; it can make laws only of that State. Clauses (1),
(2) and (3) of Article 246 speak of division of |egislative
powers between the Parlianent and State |egislatures. This
divisionis only between the Parliament and the /State
| egi slatures, i.e., between the Union and the States. There
is no division of |egislative powers between the Union and
Union territories. Simlarly, there is no division of powers
between States and Union territories. So far as Union
territories are concerned, it is clause (4) of Article 246
that is relevant. It says that the Parlianment has power to
nake laws with respect to any matter for any part of the
territory of India not included in a State notw thstanding
that such matter is a matter enunerated in the State List.
Now, the Union territory is not included in the territory of
any State. If so, Parlianment is the only |aw nmaking body
avai |l abl e for such Union territories. It is equally rel evant
to mention that the Constitution, as originally enacted did
no provided for a legislature for any of the Part ‘C States
[or, for that matter, Part'D States]. It is only by virtue
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of the Governnent of Part ‘C States Act, 1951 that sone
Part ‘C States including Delhi got a |egislature. This was
put an end to by the States Reorganisation Act, 1956. In
1962, the Constitution Fourteenth [Anmendrment] Act did
provide for «creation/constitution of |egislatures for Union
territories [excluding, of course, Delhi] but even here the
Constitution did not itself provide for |legislatures for
those Part‘C States; it nerely enpowered the Parlianent to
provide for the sanme by making a law. In the year 1991, the
Constitution did provide for a legislature for the Union
Territory of Delhi [National Capital Territory of Del hi] by
Sixty-Ninth [ Arendment] Act [Article 239AA] but even here
the legislature so created was nhot a full fledged
| egi slature not did have the effect of - assuming that it
could - 1lift the National Capital Territory of Delhi from
Union territory category to the category of States within
the meaning of Chapter-1 of Part-XI of the Constitution

Al  this necessarily nmeans that so far as the Union
territories are concerned, there is not such thing as List-

I, List-1l- or List-11l. The only legislative body is
Parliament - —or a legislative body created by it. The
Parliament can make ~any law in respect of the said
territories - subj ect, of course, to constitutiona
[imtations other than those specified in Chapter-1 of Part-
Xl of the Constitution. Above all, Union Territories are not

"States" as contenplated by Chapter-I| of Part-Xl; they are
the territories of the Union falling outside the territories
of the States. Once the Union territory is a part of the
Union and not part  of any State, it follows that any tax
| evied by its legislative body is Uni on taxation
Admittedly, it cannot be called "State taxation"- and under
the constitutional schene, there in- no third kind of
taxation. Either it is Union taxation or State taxation
This is also the opinion of the magjority in Re.:Sea Custons
Act. B.P. Sinha, CJ., speaking on behalf of hinmself, P.B.
Gaj endr agadkar, Wanchoo and Shah, JJ. - while dealing with
the argunment that in the absence of a power in the
Parlianment to |levy taxes on | ands and buil di ngs [whi ch power
exclusively belongs to State legislatures, i.e., Item49 in
List-11], the inmmunity provided by Article 289(1) does not
make any sense - observed thus:

"It is true that List I contains no

tax directly on property l|ike List

[1, but it does not follow from

that the Union has no power to

i mpose a tax directly on property

under any circunmstances. Article

246(4) gives power to Parlianment to

make | aws with respect to any

matter for any part of t he

territory of India not included in

a State notw thstanding that such

matter is a matter enunmerated in

the State List. This nmeans that so

far as Uni on territories are

concerned Parlianment has power to

legislate not only with respect to

items in List | but also wth

respect to itenms in List | but also

with respect to items in List II.

Ther ef or e, so far as Uni on

territories are concer ned,

Parliament has power to inpose a

tax directly on property as such.

It cannot therefore be said that
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the exenmption of States’ property

from Union taxation directly on

property under Art.289(1) would be

nmeani ngl ess as Parlianment has no

power to inpose any tax directly on

property. If a State has any

property in any Union territory

that property would be exenpt from

Union taxation on property under

Art.289(1). The argunent therefore

that Art.289(1) cannot be confined

to tax directly on property because

there is no such tax provided in

List | cannot be accepted."

Raj agopal a lyyengar,J. ‘agreed with Sinha, CJ. on this
aspect, as indeed on the nmain holding. The decision in
Re.:Sea Custonms Act has been rendered by a Bench of nine
| ear ned Judges. The deci sion of the majority i s binding upon
us and we see no reason to take a different view |ndeed,
the view' taken by the nmajority accords fully with the view
expressed by us herei nabove.

Now, so far as the analogy of |aws nmade by Parlianment
under Articles 249, 250, 252 and 357 are concerned, we think
the analogy is odious. Articles 249, 250 and 357 are
exceptional situations which call for the Parliament to step
in and nmake laws in respect of natters enunerated in List-11
and which | aws have effect for a |imted period. Article 252
is a case where the State legislatures thenselves invite the
Parliament to nmake a |aw on their behalf. These are al
situations of what may be called "substitute |egislation" -
ei t her because of a particular situation or because there is
no legislature at a given nonment to enact |laws. As agai nst
these provisions, «clause (4) of Article 246 is a pernmanent
features and |aws nmade thereunder are laws nmade | in the
regul ar cour se.

In this connection, it 'is necessary to renenber that
all the Union territories are not situate alike. There are
certain Union territories [l.e., ‘Andaman and Ni cobar | sl ands
and Chandi garh] for which there can be no legislature at al
- as on today. there is a second category of Union
territories covered by Article 239-A [which applied to
H machal Pradesh, Manipur, Tripura, Goa, Daman and Di u and
Pondi cherry - now, of course, only Pondicherry survives in
this category, the rest having acquired Statehood] which
have | egi sl atures by courtesy of Parlianment. The Parlianment
can, by law, provide for constitution of |egislatures for
these States and confer upon these |egislatures such powers,
as it may think appropriate. The Parlianent had created
| egislatures for these Union territories under. the /"The
CGovernment of Union Territories Act, 1963", enpowering them

to nake laws with respect to nmatters in List-11l“and List-
[11, but subject to its over-riding power. The third
category is Delhi. It had no legislature with effect from
Novermber 1, 1956 until one has been created under and by

virtue of the Constitution Sixty-Ninth [ Arendnent] Act, 1991
whi ch introduced Article 239-AA W have already dealt with
the special features of Article 239-AA and need not repeat
it. Indeed, a reference to Article 239-B read with clause
(8) of Article 239-AA shows how the Union Territory of Delh

isin aclass by itself but is certainly not a State within
the neaning of Article 246 or Part-VlI of the Constitution.
Inus, it is alsoa territory governed by clause (4) of
Article 246. As pointed out by the | earned Attorney Ceneral

various Union territories are in different stages of
evol ution. Some have al ready acquired Statehood and sone may
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be on the way to it. The fact, however, renains that those
surviving as Union territories are governed by Article
246(4) notwithstanding the differences in their respective
set-ups - and Delhi, now called the "National Capita

Territory of Delhi", is yet a Union territory.
It would be appropriate at this state to refer to a few
decisions on his aspect. In T.M Kanniyan, a Constitution

Bench speaki ng through Bachawat, J. had this to say:
“"Parlianent has plenary power to
| egislate for the Union territories
with regard to any subject. Wth
regard to Union territories, there
is no distribution of |I|egislative
power. Article 246(4) enacts that
‘Parlianent has power to nmake | aws
with respect to any natter for any
part of the territory of dndia not
included ina State notw thstanding
that / such matter is a nmatter
enunerated in the State List.’ In
R K. _Sen V. Uni on [ 1966] 1
S.C. R 480, it was pointed out that
havi ng regard to Art. 367, t he
definition of “State” in s.3(58) of
the General Cl auses Act. 1897
applies for the interpretation of
the Constitution wunless there “is
anyt hing repugnant in the subject
or context. Under that definition,
the expression *‘State’ as respect
any period after the comencenent
of t he Constitution (Seventh
Anmendnent) Act, 1956 ‘shall nean a
State specified in t he First
Schedule to the Constitution and
shall include a Union territory’.
But this inclusive definition is
repugnant to t he subj ect and
context of Art.246. There, the
expression ‘State’ means the States
specified in the First Schedule.

There is a di stribution of
| egi sl ative power bet ween
Parlianment and the |egislatures of
the States. Excl usive power to

legislate with respect to the
mattes enunerated in the State List
is assigned to the |egislatures of
the State established by Part VI.
There is no di stribution of
| egi sl ative power with respect to
Union territories. That is why
Parliament is gi ven power by
Art.246(4) to legislate even wth
respect to matters enunmerated in
the State List. If the inclusive
definition of ‘State’ in s.3(58) of
the General Causes Act were to
apply to Art.246(4), Parlianent
woul d have no power to |legislate
for the Union territories wth
respect to matters enunerated in
the State Li st and until a
| egi sl ature enpowered to legislate
on those mtters is created under
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Art.239A for the Union territories,

there would be no | egi sl ature

conpetent to legislate on those

matter is created under Art.239A

for the Union territories, there

woul d be no |egislature conpetent

to legislate on those nmatters;

noreover, for «certain territories

such as the Andaman and N cobar

I slands no | egi sl ature can be

created wunder Art.239A, and for

such territories there can be no

authority conpetent  to legislate

with respect to matter enunerated

in t he State List. Such a

construction is repughant to the

subj ect and context to Art.246. It

follTows that in view of Art.246(4),

Parl iament has plenary powers to

make laws for Union territories on

all matters. Parliament can by | aw

extend the Income-tax Act, 1961 to

a Uni on territory with such

nodifications as it thinks fit. The

President in /the‘exercise of his

powers under Art.240 can nake

regul ations which have the sane

force and effect as an Act of

Parliament which applies to that

territory. The Pr esi-dent can

therefore by regulation nade under

Art.240 extend the Incone-tax Act,

1961 to that territory wth such

nodi fications as he thinks it.

The Pr esi dent can t-hus make

regul ati ons under Art. 240 with

respect to a Uni on territory

occupying the sane field on which

Parliament can also nake |aws. W

are not inpressed by the argunent

that tush overlapping of powers

would lead to a clash between the

President and Parlianent. The Union

territories are centrally

admi ni stered through the President

acting through an administrator. In

the cabinet system of CGovernnent

the President acts on the advice of

the Mnisters who are responsible

to Parliament....It is not

necessary to nmake any distribution

of incone-tax with respect to Union

territories as those territories

are centrally adm nistered through

the President."

[ enphasi s added]

We respectfully agree with the above statenent of |aw

We do not think it necessary to refer to or discuss the
propositions laid down in Mnagenent of Advance |nsurance
Co.Ltd. V. Shri @Qurudasmal & Os. [1970 (3) S.C R 881]
hol ding that the anended definition of "State" in clause
(58) of Section 3 of the General Clauses Act applies to
interpretation of Constitution by virtue of Article 372-A
nor with the contrary proposition in the dissenting judgnent
of Bhargava, J. in Shiv Kirpal Singh v. Shri V.V. Gri [1971
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(2) SSC R 197 at 313]. It is enough to say that context of
Article 246 - indeed of Chapter - | in Part Xl - excludes
the application of the said anended definition

In Mthanl an [Supra], T.L. Venkatrama Ilyer, J.,
speaking for the Constitution Bench, while dealing with an
argunent based on Article 248(2) observed:

"That Article has reference to the

di stribution of |egislative powers

between the Centre and the States

mentioned in Parts A and B under

the three Lists in Sch.VII, and it

provided that in respect of matters

not enuner at ed in t he Li sts

i ncl udi ng taxation, it is

Parliament that has power to enact

laws. It has no application to Part

C States for which the -coverning

provision is Art, 246(4). Moreover,

when 'a notification is issued by

t he appropriate CGover nrrent

extending the | aw of a Part~ A State

toa Part C State, the law so

extended derives its force in the

State to which it i's extended from

6.2 of the part C States (Laws) Act

enacted by Parliament. The result

of a notification issued under that

section is that the provisions of

the law whichis extended becomne

incorporated by reference in the

Act itself, and therefore a tax

i nposed thereunder is a tax inposed

by Parliament. There is thus no

substance in this contention.”

[ Enphasi s added]

To the sanme effect is the decision of a Division Bench
in Satpal & Co. v. Lt. Governor [1979 (3) S.C R 651].

It is then argued for the appellants that if the above
viewis taken, it would lead to an inconsistency. The
reasoning in this behalf runs thus: a law nade by the
| egislature of a Union territory |levying taxes on | ands and
buil dings would be "State taxation", but if the same tax is
levied by a law nmmde by the Parlianent, it 1is being
characterised as "Union taxation"; this is indeed a curious
and inconsistent position, say the |learned counsel for the
appel lants. In our opinion, however, the very prem se upon
which this argunent is wurged is incorrect. A tax levied
under alaw nmade by a legislature of a Union territory
cannot be called "State taxation" for the sinple reason that
Union territory is not a "State" wthin the neaning of
Article 246 [or for that matter, Chapter-l of Part-XI] or
Part-VlI or Article 285 to 289.

Lastly, we wmay refer to the circunstance that Delh
Muni ci pal Corporation Act, 1957 was enacted by Parliament.
Hence, so far as the Delhi Minicipal Corporation area is
concerned, the taxes are levied under and by virtue of a
Parliamentary enactnent. So far as the New Del hi Minici pa
Corporation area is concerned, the taxes were levied til
1994 under the Punjab municipal Act, 1911 as extended and
applied by the Part *‘C State [Laws] Act, 1950 enacted by
Parlianment. It is held by this Court in Mthanlal that
ext ensi on of an Act to an area has the sanme effect as if
that Act has been nade by the extending legislature for the
area. The Court Sai d:

"Moreover, when a notification is
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i ssued by t he appropriate

Covernment extending the law of a

Part A State to a Part C State, the

law so extended derives its force

in the State to which it is

extended from s.2 of the Part C

States (Laws) Act enact ed by

Par | i ament . The result of a

notification issued under t hat

section is that the provisions of

the law which is extended becone

i ncorporated by reference in the

Act itself, and therefore a tax

i nposed thereunder is a tax inposed

by Parliament. There is thus no

substance in this contention."

[Also see T.M Kanniyan {1968 (2) S.C R 203 at 108].]

It must accordingly be held that with effect from 1950,
it is as i'f the property taxes are levied by a Parlianentary
enactment. I'n 1994, of course, Parliament itself enacted the
New Del hi— _Munici pal Corporation Act [with effect from May
25, 1994] repealing the Punjab Minicipal Act. Taxes |evied
under these enactnents cannot but be Union taxation - Union
taxation in a Union Territory.

For all the above reason, we hold that the levy of
taxes on property by the Punjab Municipal Act, 1911 [as
extended to Part ‘'C States of Delhi by Part ‘C States
(Laws) Act, 1950], the Del hi Mini cipal” Corporation Act, 1957
and the New Del hi Minicipal Corporation Act, 1994 [both
Parliamentary enactnents] constitutes "Union taxation "
within the neaning of Article 289(1).

PART - |V

The Del hi  Municipal Corporation Act, 1957, the Punjab
Muni ci pal Act, 1911 [as extended to the Union Territory of
Del hi] and the New Delhi Minicipal Corporation Act, 1994
[ND.MC Act] specifically exenpt  the properties of the
Union from taxation. Section 119 of the Delhi Minicipa
Cor porati on Act is in terns. of Article 285 of the
Constitution. It reads:

"119. Taxation of Union properties

-- (D) Not wi t hst andi ng anyt hi ng

cont ai ned in the f or egoi ng

provisions of this Chapter, |ands

and buil dings being properties of

the Union shall be exenmpt fromthe

property taxes specified in section

114:

Provided that nothing in this sub-
section shal | pr event the
Corporation fromlevying any of the
said taxes on such | ands and

bui | di ngs to which imediately
before the 26th January 1950, they
were liable or treated as liable,
so long as that tax continues to be
| evied by the Corporation on other
| ands and buil di ngs. "
Sub-section (3) of Section 61 is also in terns of
Article 285 of the Constitution. It reads:
"Nothing in this sub-section shal
aut horise the inposition of any tax
which the provincial |egislature
has no power to inpose in the
Provi nce under the Constitution--
Provided that a conmmttee which
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i medi ately before the comencenent

of the Constitution shall lawfully

l evying any such tax wunder this

section as then in force my

continue to levy such tax unti

provision to the contrary is nade

by Parlianment."

Sub-section (1) of Section 65 of the ND.MC Act is
again in the sane ternms as Article 285.

None of the above enactments provide any exenption in
favour of the properties of a State. Section 115(4) of the
Del hi Munici pal Corporation Act, Section 61 of the Punjab
Muni ci pal Act and Section 62 of the NDMC Act Ilevy
property tax on al | t he properties wi thin their
jurisdiction. From the fact that properties of the Union
have been specifically exenpted in terms of Article 285 but
the properties of the States have not been exenpted in terns
of Article 289 shows that so far as these enactnents go,
they purport to levy tax on the properties of the States as
well. The State governments, it is equally obvious, are not
claimng —exenption from municipal taxation wunder any
provi sion of the concerned State enactnment but only under
and by virtue of Article 289 of the Constitution. They are
rel ying upon clause (1) of Article 889 which is undoubtedly

in absolute ternms. Cause (1) of Article 289 says, "the
property and incone of a State shall ‘be exenpt from Union
taxation". But <clause (1) does not- stand  alone. It s

qualified by clause (2) - which inturn is qualified by
clause (3). Wuere an exenption i's claimed under clause (1),
we cannot shut our eyes to the said qualifying clause and
give effect to clause (1) alone. 1In the -decision in
A P.SRT.C, this Court has held that clause (2) is an
exception to clause (1) and that clause (3) is an exception
to clause (2). Wen a claim for exenption is made ' under
clause (1) of Article 289, the Court has to exam ne and
determne the field occupied by -clause (1) by  reading
clauses (1) and (2) together. If thereis a la w nmde by
Parlianment within the neaning of clause (2), ‘the area
covered by that laww Il be renoved fromthe field occupied
by clause (1). By way of analogy, we may refer to sub-cl ause
(f) of clause (1) and clause (5) of Article 19, which has
been explained by a Special Bench of eleven Judges in R C
Cooper v. Union of India [1970 (1) S.C. C. 248] .in the
following words: "Clause (5) of Article 19 and clauses (1)
and (2) of Article 31 prescribe restrictions upon State
action, subject to which the right to property my be
exercised." But before we el aborate this aspect, it would be
appropriate to exam ne the meaning and schenme of Article 289
and the object underlying it.

Since Article 289 is successor to Section 155 of the
Government of India Act, 1935 - no doubt, wth- certain
changes - it would be helpful to refer to and exanine the
purport and scope of Section 155 [as it obtained prior to
its anendnment in 1947]. W would also be simultaneously
exam ning the scheme and purport of Article 289. It would be
appropriate to read both Article 289 and Section 155

t oget her:
" 289. Exenpti on of property and
i ncome of a State from Union
taxation -- (1) The property and

income of a State shall be exenpt
from Uni on taxation

(2) Nothing in clause (1) shal
prevent the Union frominposing, or
aut horising the inposition of, any
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tax to such extent, if any, as

Parliament may by law provide in

respect of a trade or business of

any kind carried on by, or on

behal f of, the Government of a

State, or any operations connected

therewith, or any property used or

occupi ed for the purposes of such

trade or business, or any income

accruing or arising in connection

therew t h.

(3) nothing in clause (2) shal

apply to any trade  or business,

whi ch Parlianment may by | aw decl are

to be incidental to the ordinary

functions of Governnent.

155. (1) Subject as herei nafter

provided, the CGover nrent - of a

Province  and the Ruler of a

federated State shall not be liable

to Federal  taxation in respect of

 ands or buil dings situate in

British India or income accruing,

arising or received in British

I ndi a;

Provi de that -

(a) where a trade or business of

any kind is carried on by or -on

behal f  of the Governnent of a

province in any part of British

India, outside that Province or by

a Ruler in any part of British

India, nothing in this sub-section

shall exenpt that Government or

Rul er from any Federal taxation-in

respect of that trade or business,

or any operations connect ed

therewith, or any property occupied

for the purposes thereof;

(b) nothing in this sub-section

shal | exenpt a Ruler from any

Federal taxation in respect of any

| ands, buildings or incone being

his personal property or persona

i ncone.

(2) Nothing in this Act affects

any exenption fromtaxation enjoyed

as of right at the passing of this

act by the Ruler of an Indian State

in respect of any Indian Governnent

securities i ssued before that

date."

The first distinguishing feature to be noticed is that
whil e Section 155 spoke of "lands and buil di ngs" bel ongi ng
to the GCovernment of a Province situate in British India
bei ng exenpt from Federal taxation [we are |eaving out the
portion relating to Rulers of Acceding States/Federating
States], Article 289(1) speaks of "the property" of a State
being exenpt from Union taxation. The second nateria
difference is between proviso (a) to Section 155(1) and
clause (2) of article 289 corresponding to it. Under the
proviso, trade or business carried on by a Provincia
government was excluded from the exenption provided in the
main linb of sub-section (1) whereas clause (2) does not
itself deny the exenption to such trade or business; it
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nerely enable the Parliament to nake a law |evying tax on
such trade or busi ness. This change has a certain
background, which we shall refer to later. The third
di stingui shing feature between the said proviso and cl ause
(2) is this: while the denial of exenption provided by the
proviso was to the trade or business carried on by a
Provi nci al government outside its territory, clause (2) of
Article 289 contains no such restrictive words. The fourth
di stinguishing feature is the provision in clause (3) of
Article 289, which enables the Parlianment to declare which
trades/ businesses are incidental to ordinary functions of
government, in which event those trades/businesses go out of
the purview of clause (2); no such provision existed in
Section 155.

Even under the Governnent of India Act, 1935 the power
to levy taxes on I|ands and buildings was vested in the
Provinci al |egislatures alone. Federal |egislature had no
power to levy such taxes. If so, the question arises - why
did the British Parliament provide that the lands and
buil di ngs of a Provincial governnent situated in British
India are exempt from Federal taxation. Since, no Federa
tax could ever have been levied by the Federal |egislature
on lands or buildings, is the exenption meaningless? This is
the question which was also agitated before the |earned
Judges who answered the Presidential reference in Re.: Sea
Customs Act. Sri /P.P. Rao and other ‘|earned counse
appearing for the State governments subnit - that the said
exenption is neither nmeani ngl ess _nor unnecessary. They
submit that the |anguage wused in the main Ilinb of sub-
section (1) of Section 155 was used advisedly to neet a
specific situation. Their explanation, as condensed by us in
our words, is to the follow ng effect:

even at the tine of enactnent and

comencenment of the CGovernnent of

India Act, 1935, the _area now

conprised in the Union Territory of

Del hi was conprised in the( Chief

Comm ssioner’s Province of  Delhi;

besi des Del hi, there were severa

ot her Chi ef Conmi ssi oner’s

Provinces wthin British |India;

every Provinces gover nient and

al nost every mmjor native State had

properties in Delhi for one or the

ot her pur pose; prior to t he

comencenent of the 1935 Act, there

was no such thing as division of

powers between the Centre and the

Provinces; Provinces wer e nere

adm nistrative units; the concept

of division of powers between the

Federation [Centre] and its wunits

[ Provinces], i.e., the concept of a

Federation, broadly speaking, was

i ntroduced by the said Act for the

first time; in such a situation, it

was necessary that the nmut ua

respect and regard between the

Centre and the Provinces basic to a

federal concept, is affirmed and

gi ven due constitutiona

recognition even bef ore t he

enactment of the Delhi Laws Act,

1912, the CGovernor General in

Council with the sanction and
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approbation of the Secretary of
State for I ndi a, had, by
procl amati on publ i shed in
Notification No.911 dated the 17th
day of Septenber, 1912, taken under
hi s i medi at e aut hority and
nmanagenent , t he territories
mentioned in Schedule-A to the Act
[that portion of the district of
Del hi comprising the tehsil of
Del hi and police station of
Mehr aul i ] whi ch wer e formerly
i ncluded in the Province of Punjab
with a view to provide for the
administration thereof by a Chief

Conmi ssi oner as a separate
Province to be known as t he
Province of Delhi; it was the said

status which was affirmed by the
Del hi_Laws Act, 1912; Section 5 of
the Government of India Act, 1935
made a clear distinction between
t he Provi nces and t he Chi ef
Conmi ssi oner’ s ‘Provinces; while the
Provi nces Wer e provi ded with
| egi sl atures [Chapter-111 of Part-
11 of t he Act], t he Chief
Conmi ssi oner’s Provinces, governed
by Part - IV of the Act, had no
| egi sl atures of their own; the only
| egi slature for them  was the
Federal |egislature; any tax |evied
in t he Chi ef Conmmi ssi oner’ s
Provi nce should have been levied
only by the Federal |egislature or
the CGovernor General, as the case
may be; Section 99(1) of the Act
provi ded t hat "t he Federa
Legi sl ature may make laws for the
whol e or any part of British I'ndia
or for any Federated State and a
Provincial Legislature may nake
laws for the Province or for any
part thereof"; all this shows that
the tax on lands or buildings in
the Chief Conmi ssioner’s Provinces
including Delhi could have been
| evied only by Federal |egislature;
Section 155(1) was neant to exenpt

t he | ands or bui | di ngs of
Provincial governnents from such
federal taxation - it is subnmitted

We find the above expl anati on cogent and acceptable. It
fully explains the use of the words "l ands and buil di ngs" in
Section 155(1) of the Act. We think it unnecessary to repeat
the whol e reasoni ng once again

As agai nst the words "l ands and buil di ngs" belonging to
a Provincial governnent in Section 155 of the CGovernnent of
India Act, 1935, Article 289(1) uses a single expression
"Property" and says that property of a State shall be exenpt
from Union taxation. The expr essi on "Property" is
i ndubitably much wider. It takes in not only lands and
buil dings but all fornms of property. Wile the Constituent
Assenbly debates do not throw any |ight upon the reason for
this change - from "lands or buildings" to "property" - it
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is, in all probability, attributable to the |arge nunber of
representati ons made by several Provincial governnments to
the Constituent Assenbly that not nerely the lands or
bui | di ngs but any and every trade and business carried on by
a State governnent should equally be entitled to exenption

Sri B.Sen invited our attention to those representati ons and
submitted that it is these representations which induced the
Constituent Assenbly to draft clause (2) of Article 289 in a
manner different fromproviso (1) to Section 155(1). Be that
as it may, The fact remains that the expression "property"
in Article 289(1) has to be given its natural and proper
meaning. It includes not only lands and buildings but all
forns of property. The ‘explanation offered by the |earned
counsel appearing for the States, set out in extension
her ei nabove, for the use of the words "l ands or buildi ngs"
in Section 155(1) is equally valid for clause (1) of Article
289 insofar as it pertains to l.ands and buil di ngs.

It nmust be renmenbered that both Section 155(1) and
Article 289(1) exenmpt the income as well derived by a
Provi nci al Government/ State -governnent from Union taxation.
Both the —property and incone of the States are thus exenpt
under clause (1) of Article 289 subject, of course, to
cl ause (2) thereof.

Now what does clause (2) of Article 289 say? It may be
noticed that the llanguage of the first proviso to Section
155 and of clause  (2) of Article 289 is practically
i dentical [except for the two distinguishing features

nmenti oned herei nbefore]. It would, therefore, suffice if we
di scuss the proviso. It says - omtting reference t Princely
States - that where —a trade or business of any kind is

carried on by or on behalf of the government of a Province
inany part of British India [outside that Province],
nothing in sub-section (1) shall exenpt that Government from
any Federal taxation in respect of ‘that trade of business or
any operations connected therewith or any incone arising in
connection therewith or any property [i.e., lands and
bui | di ngs] occupi ed for the purposes thereof. It is
necessary to enphasis that the proviso to Section 155(1)
which by its own force levied taxes upon the-trading and
busi ness operations carried on by the Provincial governnents
did not either define the said expressions or specify which
trading or business operations are subject to taxation. On
this account. the proviso was not and could not be said to
have been, ineffective or wunenforceable. It was effective
till January 26, 1950. dause (2) of Article 289 also
simlarly does not define or specify - nor does it require
that the | aw made thereunder should so define or specify. It
cannot be said that wunless the |aw nade wunder and wth
reference to clause (2) specifies the particular trading or
busi ness operations to be taxed, it would not be a |aw
within the neaning of clause (2). Coming back to the
| anguage of clause (2), a question is raised, why does the
provi so speak of taxation in respect of trade or business
when the main linmb of sub-section (1) speaks only of taxes
in respect of lands or buildings and i ncone? Is the anbit of
proviso wider than the min linb? Is it an independent
provision of a substantive nature notw thstanding the | abe

given to it as a proviso? Or is it only an exception? It is
asked. W are, however, of the considered opinion that it is
nore inmportant to give effect to the |language of and the
intention underlying the proviso than to find a |abel for
it. It is clarificatory in nature wthout a doubt; it
appears to be nore indeed. It is concerned mainly with the
"income" [of Provincial governnents] referred to in the main
[inmb of sub-section (1). It speaks of tax on the "l ands or
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buil dings" in that context alone, as we shall explain in the
next paragraph. The idea underlying the proviso is to make
it clear that the exemption of income of Provincia
governnment operates only where the incone is earned or
received by it as a governnment; it will not avail where the
income is earned or received by the Provincial governnent
on account of or fromany trade or business carried on by it
- that is a trade or a business carried on with profit
notive. In the light of the |anguage of the proviso to
Section 155 and clause (2) of Article 289, it is not
possible to say that every activity carried on by the
government is governnental activity. A distinction has to be
nmade between governnental activity and trade and business
carried on by the governnment, at |east for the purpose of

this clause. It is for this reason, we say, that unless an
activity in the nature of trade and business is carried on
with a profit notive, it would not be a trade or business
contenmplated by clause (2). For example, nere sale of
government properties, inmmovable or novable, or granting of
| eases and “licences in respect of its properties does not
amount to - carrying on trade or business. Only where a trade
or business is carried on with a profit motive - or any
property is wused or occupied for the purpose of carrying on
such trade of business ~- that the proviso [or for that

matter clause (2) of Article 289] would be attracted. Were
there is no profit /notive involved in-any activity carried
on by the State governnent, it cannot be said to be carrying
on a trade or busi ness within ~ the neaning of the
provi so/clause (2),  nerely because some profit results from
the activity*. W may pause here a while and explain why we
are attaching such restricted neaning to the words "trade or
busi ness" in the proviso to Section 155-and in clause (2) of
Article 289. Both the word inport substantially the sane
i dea though, ordinarily speaking, the expression "business"
appears to be wider in its content. The expression, however,
has no definite nmeaning; its meaning varies with the context
and several other factors. See Board of Revenue /'v. A M
Ansari [1976 (3) S.C.C. 512] and State of CGujarat v. Raipur
Manuf acturing Conpany [1967 (1) S.C R 618]. As observed by
Lord Diplock in Town |Investments Limited v. Departnent of
Envi r onnent [1977 (1) All.E.R 813-HL.], "t he word
‘business’ is an etynological chaneleon; it suits its
neaning to the context in which it is found. It is not a
termof legal art and its dictionary neani ngs, as Lindley,
C.J. pointed out in Rolls v. MIler enbrace al nbst anything
which is an occupation, as distinct from a pleasure -
anything which is an occupation or a duty which requires
attention is a business....’." Having regard to the context
in which the words "trade or business" occur - whether in
the proviso to Section 155 of the Governnment of I|ndian Act,
1935 or in clause (2) of Article 289 of our Constitution -
they nust be given, and we have given, a restricted neaning,
the context being levy of tax by one unit of federal upon
the incone of the other wunit, the manifold activities
carried on by governnents under out constitutional scheneg,
the necessity to maintain a bal ance between the Centre and
the States and so on.

*For exanple, alnobst every State government maintains
one or nore guest-houses in Delhi for accommodation their
officials and others connected with the affairs of the
State. But, when sone roons/accommopdation are not occupied
by such persons and remain vacant, out si ders are
accommodat ed therein, though at higher rates. This activity
cannot obviously be called carrying on trade or business nor
can it be said that the building is used or occupied for the
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purpose of any trade or business carried on by the State
gover nnent .

ordinarily speaking, the expression "business" appears to be
wider in its content. The expression, however, has no
definite neaning; its neaning varies with the context and
several other factors. See Board of Revenue v. A M Ansari
[1976 (3) S.C.C.512] and State of Gujarat v. Raipur
Manuf act uri ng Conpany [1967 (1) ALL.E. R 813-H. L.], "the word

‘business’ is an etynological chaneleon; it suits its
nmeaning to the context in which it is found. It is not a
term of | egal art and its di ctionary neanings, as

Lindlay,C. J. pointed out in Rolls v. MIler enbrace ‘al nost
anyt hing which is an occupation, as distinct froma pleasure
- anything which is an occupation or a duty which requires
attention is a business..."-" Having regard to the context
in which the words “"trade or. business" occur - whether in
the proviso to Section 155 of the Governnment of I|ndian Act,
1935 or~ in clause (2) of Article 289 of our constitution -
they nust 'be given, and we have given, a restricted neaning,
the context being levy of tax by one unit of federation upon
the inconme of  the other~ unit;, the nmanifold activities
carried on by governments under our constitutional schene,
the necessity to maintain a bal ance between the Centre and
the State and so on.

Proviso (i) not “only speaks of /trade or business
carried on by the Provincial governnents [outside their
respective territories] but also "any operations connected
therewith or any income arising in connection therewith or
any property occupied for the purposes thereof." So far as
operations connected with the trade or business is
concerned, they naturally go along with the main trade or
business. No difficulty is expressed by anyone on this
count. Similarly, wth respect to any income arising in
connection with such trade or business too, no difficulty is
expressed since the inconme is an incident of the trade of
business. Difficulty 1is, however, -expressed regarding the
other set of words "or any property occupied /for the
pur poses thereof". The said words, .in our opinion, nmean that
if any property, i.e., any land or building is occupied by
the Provincial government for the purpose of any trade or
busi ness carried on by the Provincial government, such | and
or building too |loses the benefit of exenption contained in
the main linb of sub-section (1); it becones liable to
Federal taxation. To repeat, the central idea underlyingthe
proviso is to renmove the trading or business operations from
the purview of the nmain linmb of sub-section (1) of Section
155. Now, conming to clause (2) of Article 289, position is
the same with the two distinguishing features mentioned
supra, viz., (a) under this clause, renoval of exemption is
not automatic; it cones about only when the Parlianment nakes
a law inmposing taxes in respect of any trade or business
carried on by a State governnment and all activities
connect ed therewith or any property used or occupied for
the purposes of such business as also the incone derived
therefrom If any property - whether novabl e or inmmovable -
is used or occupied for the purpose of any such trade or
busi ness, it can be denied the exenption provided by cl ause
(1) but this denial can be only by way of a |aw made by
Parliament and (b) the exception contenplated by cl ause (2)
is not confined to trade and business carried on by a State
outside its territory as was provided by the first proviso
to Section 155. Even the trade or business carried on by a
State within its own territory can also be brought within
the purview of the enactnent made [by Parliament] in terns
of the said cl ause.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 31

Adverting to the matters before us, the question is
whet her the Parlianent has nade any | aw as contenpl ated by
clause (2) of Article 289? For, if no such lawis made, it
is evident, all the properties of State governments in the
Union Territory of Delhi would be exenpt from taxation
[Parlianment has admttedly not made any | aw as contenpl at ed
by clause (3) of Article 289.] W have observed herei nbefore
that the claimof exenption put forward by State governnents
in respect of their properties situated in ND MC and
Del hi Municipal Corporation areas is founded - and can only
be founded - on Article 289. The States invoke clause (1) of
he article but we are of the considered opinion that clause
(1) cannot be looked at in isolation; it nust be read
subject to clause (2). Al the three clauses of Article 289
are parts of one single schene. Hence, when a claim for
exenption with reference to clause (1) is nmade, one nust see
what is the field on which it operates and that can be
determned only by reading it along wth clause (2). The
exenption provided by Article 289(1) is a qualified one -
qualified by clause (2), as explained hereinbefore. It is
not an absolute exenption  |ike the one provided by Article
285(1). If there is a law wi thin the neaning of clause (2),
the field occupied by clause (1) gets curtailed to the
extent specified in clause (2) and the |aw nmade thereunder
It is, therefore, necessary in this case to determ ne
whet her the Punj ab Muni ci pal Act , Del hi Muni ci pa
Corporation Act and N.D.MC. Act are or can be deened to be
enactnments within ‘the neaning of clause (2) of Article 289.
These enactnents - and certainly the Delhi Minicipa
Corporation Act and NND.MC. ~Act - are post-constitutiona
enactnments. As stated hereinbefore, these enactrments while
specifically exenpting the Union properties in ‘terns of
Article 285, do not exenpt the properties of the States in
ternms of Article 289*. The

*As a matter of fact, "Section 115(4) of the Delh
Muni ci pal Corporation Act and Section 62(1) of the N.D.MC.
Act expressly exenpt properties used exclusively for
‘charitabl e purposes’ or ‘for public worship’ [as defined by
then] but do not provide for an exenption in the case of the
properties of the States in ternms of Article 289. It cannot
be said, or presuned, that Parlianment was not aware of, or
conscious of, Article 289 while enacting the said Acts.
Section 62(1) and (2) of the ND.MC Act read: "62(1). Save
as otherwi se provided in this Act, the property tax shall be
levied in respect of all lands and buildings in New Del hi
except -- (a) lands and buildings or portions of lands and
bui | di ngs exclusively occupied and wused for public worship
or by a society or body for a charitabl e purpose:

Provi ded that such society of body is supported wholly
or in part by voluntary constitutions, applies its profits,
if any, or other incone in promting its objects and does
not pay any dividend or bonus to its menbers.

Expl anation.-- ‘Charitable purpose’ includes relief of
the poor, education and medical relief but does not include
a purpose which relates exclusively to religious teaching;

(b) lands and buildings vested in the Council, in
respect of which the said tax, if levied, would under the
provisions of this Act be leviable primarily on the Council
om ssion cannot be said to be unintentional - particularly
in the case of Delhi Minicipal Corporation Act and N.D.M C.
Act. The intention is clear and obvious: the enactnents do
not wi sh to provide for any exenption in favour of
properties of the States situated within their respective
jurisdictions. Texes are levied on all properties wthin
their jurisdiction [except the properties specifically
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exenpted], irrespective of who owns then and to what use
they are put. In such a situation, the questionis, how
shoul d they be understood? Two vi ews can be taken: one that
since the said enactrments do not expressly purport to have
been nade under and as contenpl ated by clause (2) of Article
289, they should not be read and understood as |aws
contenplated by or within the nmeaning of the said clause
(2). The effect of this view would be that the properties of
the State in Union Territory of Delhi will be totally exenpt
irrespective of the manner of their

(c) agricultural |ands and buildings (other than dwelling
houses).

(2) Lands and buil dings or portions thereof shall not be
deened to be exclusively occupied and used for public
worship or for a charitable purpose within the neani ng of
clause (1) of sub-section (1) if any trade or business is
carried on in such-lands and buil dings or portions thereof
or if in respect of such | ands and buil dings or portions
thereof, any rent is derived.

use and occupation. In other words, the consequence woul d be
that the relevant provisions of the said enactnents woul d be

i neffective and unenforceable against all the properties
held by the States in the Union Territory/National Capita
Territory of Del hi, iirrespective of the nature of their user

or occupation. The /'second view is that since there is always
a presunption of constitutionality in favour of the statutes
and al so because the decl arati on of invalidity or
inapplicability of = a statute shouldbe only to the extent
the enactnent is clearly outside the |egislative conpetence
of the legislative body naking it or is squarely covered by
the ban or prohibition in question, the declaration of
invalidity should not extend to the extent the enactnents
can be related to and upheld wth reference to sone
constitutional provision, even though not cited by or
recited in the enactnent. Simlarly,” the declaration of
inapplicability should only be tothe extent the law is
plainly covered by the ban or prohibition, as the case may
be. What is not covered by the constitutional bar should be
held to be applicable and effective. |In our  respectfu

opinion the latter view is consistent wth the well-known
principles of constitutional interpretation and should be
preferred. W may pause here and expl ai n our vi ew poi nt. |f
the | aw had expressly stated that it is a | aw nade under and
with reference to clause (2) of Article 289, no further
guestion would have arisen. The only questionis where it
does not say so*, <can its validity or applicability be
sustained with reference to clause (2). In our considered
opinion, it should be so sustained, even though it may be
that the appell ant-corporations have not chose to argue this
point specifically. As would b evident fromsone of the
decisions referred to hereinafter, the fact that a party or
a government does not choose to put forward an argunent
cannot be a ground for the court not to declare the correct
position in law The appellants are saying that all the
properties of the States are not exenpt because the taxes
| evied by them do not constitute "Union taxation" within the
main of clause (1) of Article 289. W have not agreed with
them We have held that the taxes levied by the aforesaid
enactments do constitute "Union taxation" wthin the nmeaning
of

*This is the normal situation. No enactnent states that it
is made under and with reference to a particular head of
| egislation in the Seventh Schedule to the Constitution or a
provision in the Constitution. Only when the enactnent is
guestioned on the ground of |egislative conpetence, is the
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court required to ascertain the head of legislation or
provi sion to which the enactnent is referable.

clause (1) of Article 289 and that by virtue of the
exenption provided by clause (1), taxes are not |eviable on
State properties. In view of the fact that clauses (1) and
(2) of Article 289 go together, formpart of one schene and
have to be read together, we cannot ignore the operation and
applicability of clause (2), at the same tine. Reference to
a few decisions would bear out our view In Charanjit La
Chowdhary v. Union of India [1950 S.C. R 869], Fazl Ai, J.
stated: "....it is the accepted doctrine of the Anerican
Courts, which | consider to be well-founded on principle,
that the presunption s always in favour of the
constitutionality of an enactnent, and the burden is upon
himwho attacks it to show that there has been a clear

transgression of the constitutional principles”. In Burrakur
Coal Co. V. Union- of India [A 1.R 1961 S.C. 654 at 963 =
1962 (1) S. C.R 44] ,~ Mudhol kar, j., speaking for the

Constitution Bench,  observed: "Wiere the validity of a |l aw
nmade by ‘a conpetent |egislature is challenged in a Court of
law, that  Court is bound to presume in favour of its
validity. Further, whil e considering the validity of the | aw
the court wll not  consider itself restricted to the
pl eadings of the State and would be free to satisfy itself
whet her under any provision of the Constitution the | aw can
be sustained." In Rt.Rev.Mgr. Mark Netto v. State of Kerala
& Os. [1979 (1) S.C.C 23], the Constitution Bench
consi dered the qguestion whether a rule nmade by the
CGovernment of Kerala'is violative of the right conferred
upon the mnorities by Article 30. It was held:

“In that view of the nmatter the

Rule in question its w de anplitude

sanctioning the w thhol ding of

perm ssion for adnmission of gir

students in the boys m nority

school is violative of Article 30.

if so widely interpreted it crosses

cones in the region of interference

with the administration of the

institution, a right which i-s

guaranteed to the mnminority under

Article 30. The Rule, therefore,

nust be interpreted narrowWy and is

held to be inapplicable to a

mnority educational institution in

a situation of the kind with which

we are concerned in this case. W

do not think it necessary or

advisable to strike down the Rule

as a whole but do restrict its

operation and nmke it inapplicable

to a mnority educati ona

institution in a situation like the

one which arose in this case.”

Ref erence may also be mnmmde to another Constitution
Bench decision in Sanjeev Coke Manufacturing Co. v. Ms.
Bharat Coking Ltd. & Anr. [A1.R 1983 S.C 239 = 1983 (1)
S.C.C 147]. The following observation in Para 26 are
apposi te:

"The deponents of the affidavits

filed into Court may speak for the

parties on whose behal f they swear

to the statements. They do not

speak for the Parlianment. No one

may speak for the Parlianent and
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Par | i anent

Court. Afte
what it in
Court may

nmeant to s
statute |e
the Court’s
voi ce which

is never before the
r Parliament has said
tends to say, only the
say what the Parlianment
ay. None else. Once a
aves Parlianent House,
is the only authentic
may echo (interpret)

the Parlianment. This the Court will

do with re
of t he
perm ssi bl e
Gover nnent
Court their
Par | i anent

ference to the | anguage
statute and ot her
ai ds. The executive
may place before the
under st andi ng of what
has said or intended to

say or what t hey thi nk was

Parl i anment’
facts and
their view
When they
for Parli
Par | i anent
because of

S ~object and all the
circunstances which in
led to the legislation
do so, they do not speak
ament . No Act of
may be struck down

the understanding or

m sunder standi ng of Parlianentary

i ntention
gover nirent
Gover nment’
bring out
but indulg

by the executive
or  because their (the
s). spokesnen do not
rel evant circunstances
e In._enpty and self-

defeating affidavits. They do not

and they c
Validity of
be judged

filed on b
by all the

annot bind Parlianent.
legislationis not to
nerely by affidavits
ehal f of the State, but
rel evant circumnstances

which the Court may ultimately find

and nore e
gat hered fr
has itself

Lastly, we

specially by what ‘'may be
om what the | egislature
said."
may quote the pertinent propositions

enunciated in RamKrishna Dalnma v. Justice Tendol kar [1959

S.C.R 279] to th
"(b) that
presunption
constitutio
and the bu
attacks it
been a cle
constitutio
(e) that i
presunption
t he Cour
consi derati
know edge,
report, the
and nmay ass
whi ch can
the tinme of

These are well -

be held that th

to the properti
properties are

289 and that in

the purpose of

government [as

e follow ng effect:
there is al ways a
in favour of t he

nality of an enactnent

rden is upon him who

to show that there has
ar transgression of the
nal principles;

n order to sustain the

of constitutionality
t may t ake into
on nmatters of common
matters of common

history of the tines
ume every state of facts
be concei ved existing at

| egislation; and...."
settled propositions. Applying them it nust
e aforesaid Minicipal Laws are inapplicable
es of State governments to the extent such
governed and saved by clause (1) of Article
sofar as the properties used or occupied for
a trade or business carried on by the state
expl ai ned herei nbefore] are concerned, the
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ban in clause (1) does not avail them and the taxes thereon
nust be held to be valid and effective. It may be reiterated
that the Delhi Minicipal Corporation Act, 1957 and the
N.D.MC. Act, 1994 are post-constitutional enactments and
that the Punjab Minicipal Act too nust be deened to be a
post-constitutional enactnent for the reasons gi ven
her ei nabove. It nmust, therefore, be held that the |evy of
property taxes by the said enactnments is valid to the extent
it relates to |lands and buil di ngs owned by State governnents
and used or occupied for the purposes of any trade or
busi ness carried on by such State governnent. In other
words, the Ilevy nmust be held to be invalid and inapplicable
only to the extent of those [|ands and buil dings which are
not used or occupied for the purposes of any trade or
busi ness carried on by the State governnent, as expl ai ned
her ei nbefore. It is for t he appropriate assessing
authorities to determne which land/building falls wthin
whi ch category in accordance w<ith law and in the |ight of
this judgnment ~ and take appropriate further action. In this
connection, we nmay nention that the assessing authorities
under the Act have to decide several questions under the Act
including the questions whether any land or building is
bei ng used for "charitabl e purpose"” or "public worship".
They al so have to decide whether a land is an "agricul tural
land". These are difficult questions as would be evident
froma reference to the plethora of decisions under the
Income Tax Act where these expressions occur. For this
reason, neither the exenption can be held to be ineffective
nor the authorities can be said to have no jurisdiction to
deci de these questions. Appeals are providedto civil courts
agai nst the orders of the assessing authorities.

In the light of the above position of law, it is for
the Union of India to consider whether any steps are to be
taken to maintain the balance between the Union and the
States in the matter of taxation:

PART - V

The follow ng conclusions( flow from the above
di scussi on:

(a) the property taxes levied by and wunder the /Punjab
Muni ci pal Act, 1911, the New Del hi. Muni ci pal Corporation
Act, 1994 and the Delhi Municipal Corporation -Act, 1957
constitute "Union taxation” within the meaning of clause (1)
of Article 289 of the Constitution of India;

(b) the Ilevy of property taxes under the aforesaid
enactments on | ands and/or buil dings belonging to the State
governments is invalid and inconpetent by virtue of the
mandat e contained in clause (1) of Article 289. However, if
any land or building is used or occupied for the purposes of
any trade or business - trade or business as explained in
the body of this judgment - carried on by or on behal f of
the State governnent, such land or buil ding shall be subject
to levy of property taxes levied by the said enactnments. In
ot her words, State property exenpted under clause (1) rmeans
such property as is wused for the purpose of the governnent
and not for the purposes of trade or business;

(c) it is for the authorities under the said enactnents to
determine with notice to the affected State governnent,
which and or building is used or occupied for the purposes
of any trade or business carried on by or on behalf of that
State governnent.

We direct that this judgnent shall operate only
prospectively. It wll govern the Financial Year 1996-97
[comrencing on April 1, 1996] and onwards. For this purpose,
we invoke our power under Article 142 of the Constitution
The reasons are the foll ow ng;
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(a) according to the judgnment under appeal, the properties
of the State were exenpt in toto whereas according to this
judgrment, sonme of the properties of the State situated
within the Union Territory of Delhi rmay becone liable to
tax. The assessees are the State governments and the taxes
are being levied under a Parlianentary enactnent. This
inter-State character of the dispute is a relevant factor;
(b) fromthe year 1975 wupto now, there have been no
assessments because of the judgnent of the Hi gh Court; and
(c) retrospective assessnent of properties under the above
enactments appears to be a doubtful proposition - at any
rate, not an advisable thing to do in all the facts and
circunst ances of this case

Before parting wth this case, it would be appropriate
to refer to a subm ssion of Sri B.Sen. He submitted that the
exenption provided by clause (1) of Article 289 does not and
cannot apply to conpensatory taxes |ike water tax, drainage

tax and so on. Even where the enactnment does not
specifically and individually enunmerate these conponents of
property taxes, i.e., where the levy is of a conposite tax
known as "Property tax", it nmust be presunmed, says Sr

B. Sen, that part of the property taxes are conpensatory in
nature. We are, however, not inclined to express any opinion
on this aspect in ‘the absence of any material placed in
support thereof. W cannot permt this new plea, which does
not appear to be a pure question of law, to be raised for
the first time | at the tine of argunments in these
appeal s/wit petitions.

The appeals and wit petitions are accordi ngly disposed
of in the above terns. The judgnment of the H gh Court shal
stand nodified to the extent it 1is contrary to this
j udgrent .

There shall be no order as to costs.




