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ACT:
Drugs and Magi ¢ Renedies (objectionable Advertisenents)
Act (21 of 1954)-S. 3-Scope of.

HEADNOTE

Secti on 3 of t he Dr.ugs and Magi ¢ Renedi es
(obj ectionabl e Advertisenents) Act provides  that no person
shall take part in the publication of —any advertisenent
referring to any drug in terns which suggest —or are
calculated to lead to the wuse of that drug for the
mai nt enance or inprovenent of the capacity of human beings
for sexual pleasure or the diagnosis, cure or treatnent of
any disease or condition specified in the Schedule to the
Act. Section 7 of the Act makes (it penal to contravene any
of the provisions of the Act.

The appellant inserted an advertisenment in-a newspaper
to the effect that he would treat diseases "with new
nmet hods, new machi nes of science and electric treatment". He
was prosecuted under s. 7 read with s. 3 of the Act and was
convicted and sentenced. The H gh Court confirned the
convi ction and sentence.

On appeal to this Court. it was contended that the
particul ar advertisenent did not refer to any "drug" and,
therefore, the provisions of the Act were not attracted.

Di sm ssing the appeal
N

HELD: "Machines of science" designed to confer on
manki nd the bl essings of "New Life, New Vigour, New Spirit,
New WAve" advertised by the appellant are nost likely to
trap the ignorant and the unwary. The articles of comerce
whi ch the appellant had banefully advertised nust be brought
within the mschief of the Act. [784 GH]

(1) Any article other than food which is intended to
affect or influence in any way any organic function of the
body of a human being is a drug within the meani ng of that
provision. The so-called "machines of science" or of
"electric treatnent” whose nmmgically curative properties
were advertised by the appellant are articles intended to
i nfl uence the organic function of the human body. [784(C]

(2) A nmachine is a tangible thing which can both be
seen and felt and as such, it answers the description of an
article within the neaning of s. 2(b)(iii) of the Act. A
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machine is intended to be and is conceived as a useful thing
and is therefore, an "article". It does no violence either

to comonsense or to rules of interpretation to say that a
machine is an "article". [784-D E

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
162 of 1971.

Appeal by special leave fromthe Judgnent and order
dated the 11th Decenber, 1970 of the Calcutta H gh Court in
Crimnal Revision No. 145 of 1969.

N. C. Tal ukdar, Prodyut Kunar Chatterjee and Sukunar
Basu for the Appellant.

G S. Chatterjee and Sukumar Basu for the Respondents.
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The Judgrment of the Court was delivered by

CHANDRACHUD, J. The appellant, who is a honeopathic
practitioner, runs a dispensary at Harrison Road, Calcutta.
In the issue of a Hi.ndi newspaper, "Sannmarg", dated
Septenber 14, 1967 he had the followi ng advertisement
publ i shed:

"New Life,” New Vigour, New Spirit, New Wave. If
you want a cure,  see today well known world-fanous
experi enced registered Physician. Special diseases such
as oldness in youth, all sorts of defects in nerves, or
weakness | aziness are treated with full responsibility,
with new nethods, new machines of science and electric
treatnment and are cured permanently.. "

In behalf of this advertisenent, the appell ant was
prosecuted under section 7 read with section 3 of the Drugs
and Magi ¢ Renedi es (objectionable Advertisenents Act 21 of
1954. The | earned Presidency Magistrate, 8th Court, Calcutta
convicted the appel I ant  of the -aforesaid charge and
sentenced him to pay a fine of Rs. 100/-. The order of
conviction and sentence having been confirmed by the Hi gh
Court of Calcutta, the appellant has filed this appeal by
speci al | eave.

The Dr ugs and Magi ¢ Renedi es (obj ecti onabl e
Advertisements) Act provides by section 3, in so far _as
rel evant, that no person shall take part in the publication
of any advertisenent "referring to any drug in terns which
suggest or are calculated to lead to the use of that drug"
for the nmaintenance or inprovenent of the capacity of hunman
beings for sexual pleasure or the diagnosis, cure or
treatment EE. O any disease or condition specified in the
Schedule to the Act. Item 14 of the Schedule refers to
"Disorders of the nervous system’. Section 7. of the Act
nakes it penal to contravene any of the provisions of the
Act .

The contention of the appellant was and before us is
that the particular advertisement does not refer to any
"drug" and therefore the provisions of the Act are not
attracted. For appreciating this contention, it is necessary
to refer to section 2(b) of the Act which runs thus:

"2. In this Act, unless the context otherwi se

requires, -

(a) ~

(b) "drug" includes-
(i) a nedicine for the internal or externa
use of human bei ngs or ani nal s;
(ii) any substance intended to be used for or
in the di agnosis, cure, nitigation
treatment or prevention of disease in

* * *
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human bei ngs or ani mal s;

(iii) any article, other than food, intended
to affect or influence in any way the
structure or any

784
organi c function of the body of human
bei ngs or ani nal s;
(iv) any article intended for use as a
conponent of any nedi ci ne, substance or
article, referred to in sub-clauses (i),
(ii) and (iii)."
The | earned Magistrate as well as the Hi gh Court have taken
the view that the advertisenent in question; refers to a
drug as defined by section 2(b) (ii) above as "machi nes of
science" are a "substance" ‘intended to be wused in the
di agnosi s, cure or treatment of diseases in human beings. W
do not propose to exam ne the correctness of this view
because it seems to us clear that, in any event, the inpugn
ed part of the advertisenent refers to a drug as defined by
section 2(b)(iii). Any article, other than food, which is
intended to affect or influence in> any way any organic
function of the body of a human being is a drug within the
meaning of that provision. The so-called "machines of
sci ence"” or of "electric treatnent" whose magically curative
properties were advertised by the appellant are Articles
intended to influence the organic function of the hunan
body. I ndeed, the very claimof the appellant is that by the
use of these nmachi nes he could cure nervous diseases anongst
other ailnments. That a nachineis an "article" requires no
great learning either to expound-or to understand. A machine
is a tangible thing which can both be seen and felt and as
such it answers the description of an"article within the
nmeani ng of section 2(b) (iii) of the Act. The 'Shorter
oxford English Dictionary’ (Ed. 1964, Vol. |, p. 102) says
that ’article’ neans. inter alia, "a piece of goods or
property". Wbster's 'New Wrld Dictionary’ defines an
"article’ as a "commodity" and compbdity’ as "any usefu
thing" or "any article of commerce". (See Ed. 1962 pp. 83
and 295). Putting it sinply, a "machine" is a "thing" and is
therefore an "article". Law may not all be commpnsense and
logic my not be the life of law but commobnsense is not
taboo in law courts. A machine is after all intended to be
and is conceived as a useful thing and is therefore an
"article".
The Statenent of objects and Reasons to the Act says
that nany an advertisenment causes the ignorant -and the

unwary "to resort to guacks who i ndul ge in such
advertisenents for treatnents which cause great harni. The
appel lant may not be a quack, so will be assune, but his

"“machi nes of science" designed to confer on man kind the
bl essings of 'New Life, New Vigour, New Spirit, “New Wave"
are nost likely to trap the ignorant and the unwary. The
articles of comerce which he has benefully advertised nust,
as far as possible and wthout doing violence to the
| anguage of the Act, be brought within the m schief of the
Act. It does no violence either to comopnsense or to rules
of interpretation to say that a machine is an "article".

In the result, we confirmthe judgnent of the High
Court, though for a different reason, and dismss this
appeal
P.B.R Appeal dism ssed
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