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ClVIL APPEAL NO. 1750 COF 2008
(Arising out of SLP(C) No. 10423 of 2007)

We have heard | earned counsels for the parties. In both the petitions a
simlar question of lawis involved. Therefore, they are being disposed of by a
conmon order. For 'the convenient disposal of these petitions the facts given in
the case of SLP(C) No.10423 are taken into consideration

Leave granted in SLP(C) No. 10423 of 2007.

Thi s appeal by special |eave is directed agai nst the judgnent and order dated
13th March, 2007 passed by the H gh Court of Judi cature at Bonbay, Bench at
Nagpur in Wit Petition No.901 of 2006. The appellants herein were not party in
the proceedings either before the H gh Court or before the Tribunal

The appellants in this appeal are challenging the order passed by the D vision
Bench of the High Court of
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Judi cature at Bonbay, Bench at Nagpur in Wit Petition No.901 of 2006 dated
13th March, 2007 whereby the Hi gh Court has partly allowed the wit petition and
directed that all the candi dates who were selected on 2nd May, 2005 in a witten
test should be asked to reappear in the exam nation on 2nd May, 2005 and the
appoi ntnent of all these appellants i.e. 23 persons was set aside and the Rail way
Admi ni stration was directed to reconvene the exam nation by setting a witten test
with 40% obj ective type questions. (W are informed that in pursuance of the
order passed by the Division Bench the exami nations were agai n conducted and in
that exam nation 23 persons, out of 24 persons, who have been sel ected on the
basis of the test conducted on 2nd May, 2005 have failed but their appoi ntnment has
not been revoked by the Railway Adninistration so far).

The exam nations were conducted by the Railway Adm nistration. (37 posts
of such drivers were to be filled up from Nagpur Division out of the drivers who
were operating the goods trains. The witten tests were held on 27th April, 2005;
29th April, 2005; 2nd May, 2005; 4th May, 2005;, 6th May, 2005; and 12th My,

2005. The Railway Board has issued a circular that the objective type questions
will be put to the extent of 45%to 55%in
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the questions papers. The appellants were subjected to test on various dates and
inthat it is found that in sonme tests, 40% objective type questions were put but in
the 2nd May, 2005 test, 60% of the objective type questions were put in
Therefore, this created a dis-simlarity in conducting all the exam nations. All the
exam nati ons were conducted and results were announced in which the appellants
bef ore us, though they were not a party either before the Tribunal or before the
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Hi gh Court, were selected. Those persons who have not been sel ected chal | enged
this selection by filing an original application before the Central Admnistrative
Tribunal, Nagpur and prayed that this kind of discrinmination has resulted in great
i njustice because the objective type questions should have been put from45%to
55% but on 2nd May, 2005 60% obj ective type questions were put as a result of
which all the appellants before us were selected. The Tribunal considered the
matter and declined to interfere with the selection nade by the Railway
Admi ni stration.

Aggri eved agai nst the order passed by the Central Administrative Tribunal,
the Wit Petition was filed by the unsuccessful candi dates before the Hi gh Court.
The High Court after considering the matter found that the
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tests held on other dates objective type questions vary from 45% 55% But, the
test which was held on 2nd May, 2005 where 60% objective type questions were
put whi ch becanme easier to qualify and it resulted into discrimnation. Therefore,
sel ecti.on and appoi nt ment of these persons was set aside and a fresh test with
40% obj ecti ve type questions was directed. That test was undertaken and we are
informed that all of them have fail ed.

Aggrieved agai nst the order passed by the H gh Court on 13th March, 2007
the present SLP was filed by the petitioners. At the same tine another SLP was
also filed on the sane order by one Ahsad Ul ah Khan & Ors. who were the wit
petitioners before the High Court as well as before the Tribunal challenging the
sanme very order and prayed that the order of the H gh Court should be set aside
and the entire sel ection process shoul d have been quashed.

We have heard | earned counsel for the parties and perused the record.

It is true that the sel ection which was undertaken on the various dates, the
obj ective type questions should have been framed 45%to 55% as per the
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Rai | way Board circul ar dated 7th August, 2003. Normally, the objective type
guesti ons shoul d have been varied from 45%to 55% and according to the order
passed by the Division Bench it appears that by and | arge, this percentage of

obj ective type questions was maintained but only on 2nd May, 2005 it appears that
60% obj ective type questions were set in the papers. This was found by the High
Court to be not warranted as per the circular of the Railway Board dated 7th
August, 2003.

It is a very fine exercise that sonetinmes there can be an error of 5% in upper
side or it can be on lower side. Therefore, it is very difficult to maintain a strict
bal ance that, in no case, it should exceed 55% It appears that in the present case
only it has exceeded by 5%in the test held on 2nd May, 2005 but it is not nmala
fide on the part of any person. It may be a bona fide error on the part of the
person who prepared the question paper on 2nd May, 2005 where he has exceeded
in setting objective type questions by 5% only. This is a too /m nor error which
shoul d not result in dislodging the whole selection. The Courts are not sitting in
Court of Appeal and Court should not interferein such small mnor deviations in
conduct of the exam nation. This kind of bona fide errors can happen and that
shoul d not cause such
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a serious inconveni ence that the persons who have al ready been sel ected shoul d be
put back to square No. 1.

Anot her very interesting feature in this case is that those 23 sel ected
candi dat es out of 24 candidates were not a party either before the Tribunal or
before the Hi gh Court. But the H gh Court has proceeded to set aside the
sel ection and appointrments of all 23 candidates and directed to reconvene the tests
keepi ng 40% of objective type questions held on 2nd May, 2005 only.

Learned counsel for the respondent has strongly urged before us that he has
prayed for quashing of the whole selection because it was not held as per policy of
Rai | way Board circular and therefore, it was not necessary for himto inplead al
the selected candi dates as a party. We cannot agree with the preposition of
| earned counsel for the respondent. These 23 persons who have been identified
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and who have been sel ected and have been appointed now, their appointment is

said to be set aside and this is going to result in serious civil consequences to
these sel ected candidates. Therefore, they ought to have been inpl eaded as party
but they were not inpleaded as party which has resulted in setting aside their

sel ection and they were forced to appear in a fresh test conducted by the Railway
Admi ni stration. In our opinion
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these persons ought to have been inpl eaded as part because they were the
beneficiaries and they were the persons identified and not inpleading themas a
party resulted in great injustice to these three appellants and others.

In this view of the matter, we agree that the view taken by the H gh Court
cannot be sustained and we accordingly, set aside the order of the H gh Court
dated 13th March, 2007 and allow this appeal and al so set aside the fresh selection
hel d i n pursuance of the order of the High Court. The appointnent of all the 23
persons who have been selected on 2nd May, 2005 stand confirnmed by us and they
will continue to be on their posts and they will not be reverted back because of the
failure in passing the exam nation in pursuance of the directions given by the
Di vi si on ‘Bench on 13th March,” 2007.

Since we have set aside the order dated 13th March, 2007 passed by the Hi gh
Court, therefore, there was no necessity for undertaking this fresh test and since
fresh test has been undertaken in pursuance of the order of the Hi gh Court dated
13th March, 2007 that is also set aside. The appoi ntnents of these three
appel | ants before
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us and all the remaining persons-who are not a party before us who were appeared
on 2nd May, 2005 is upheld. They will not be reverted back

Consequently, this appeal is allowed.

SLP (C No. 22595 of 2007

In view of the orders passed in Civil Appeal No. 1750 of 2008 arising out of
SLP(C) No. 10423 of 2007, this SLP is dism ssed.

No order as to costs.

We have been told that now the system has already been di scontinued and
now the selection is nmade by way of viva voice only.

However, before parting with the case we feel 'that the adninistration has not
taken proper care while preparing the test papers which ought to have been taken
They rmust be nore careful in future.




