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CASE NO. :
Appeal (civil) 5607-5608 of 2001

PETI TI ONER
State of Punjab and O's.

RESPONDENT:
Surinder Singh and Anr.

DATE OF JUDGVENT: 25/10/2007

BENCH
A. K. Mat hur & Markandey Katju

JUDGVENT:
JUDGVENT

ORDER
Heard | earned for the parties.

These appeal s by special | eave are directed agai nst the conmon judgment and
order dated 24.5.2000 passed by a | earned Single Judge of the Punjab &
Haryana Hi gh Court in Regul ar Second Appeal Nos. 42/2000 and 43/2000

wher eby the Hi gh Court has upheld the order of the Trial Court. The Tria
Court had directed that the respondents herein who were working as Tractor
Drivers on daily wage basis should be granted the sane pay scal e as those
who had been regul arly appointed, on the principle of equal pay for equa
wor k. However, the other relief regarding regularization of their services
was declined by the Trial Court and the sane was affirmed by the Hi gh
Court.

Aggri eved by the order of the H gh Court, the State of Punjab is in appea
bef ore us.

Speci al | eave was granted by this Court on 17.8.2001 and the execution of
the order passed by the H gh Court was stayed. Today the appeals are before
us for final hearing.

We have heard | earned counsel for the parties and perused the inpugned
judgrment of the Hi gh Court as also of the Trial Court.

The principle of equal pay for equal work has gone a sea change. Earlier
the view of this Court was that if two persons are discharging the sanme
functions, they will be entitled to same wages. Subsequently this view has
been changed and now the view of this Court is that there should be
conplete and total identity between the two persons simlarly situated so
as to grant equal pay for equal work. Recently this Court has held that
identity between two persons has to be conplete and total. In case of a
regul ar appoi ntee, he has undergone a sel ection process and his services
are regular. Even if a daily wage enpl oyee is discharging the sane
functions as a regular enployee the authorities are not bound to grant
equal pay to such a person who is appointed on daily wage basis, i.e., is
appointed for a short termand has not faced the sel ection process. Thus,
the principle of equal pay for equal work has to be granted only if there
is atotal and conplete identity between the two persons. In this view, we
are supported by a decision of this Court in the case of S.C. Chandra &
Os. v. State of Jharkhand & Ors., [2007] 9 SCR 130-JT [2007] 10 SC 272,
which has referred to earlier decisions of this Court.

In the aforesai d decision one of us (Markandey Katju, J.) in his concurring
judgrment has held that granting pay scale is an executive or |egislative
function, and not a judicial function. There is separation of powers under
the Constitution between the three organs of the State, and the judiciary
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shoul d not encroach into the donmain of the other organs. Montesqui eus
theory of separation of powers broadly applies in India too.

In view of the |egal position, as mentioned above, we are of the opinion
that the view taken by the Hi gh Court granting pay scale of regular

enpl oyees to the daily wage enpl oyees does not appear to be well founded.
Consequently, we allow these appeals and set aside the order of the Hi gh
Court as also of the Trial Court and dismiss the suits filed by the
respondents herein.

The appeals are allowed. No order as to costs.




