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ACT:

Khor Posh Grant- Mi ntenance all owance granted
by Ex-Ruler of State-Merger —of State wth the
Dom ni on of India-Abrogation of grant by executive
action-1f an act of State-Consitutional Validity-
Constitution of India, Arts. 14, 19(1) (f), 31-
Extra Provincial Jurisdiction Act, 1947(47 of
1947), ss. 3, 4, 5-Adnministration of Orissa States
order, 1948, Para. 4(b)-States’ Merger (CGovernors’
Provinces) Order, 1949, ss. 3. 4,-CGovernnent of
India Act, 1935 (26 Geo. 5, ch. 2) s. 299 (1).

HEADNOTE:

The petitioners, who were holders of Khor
Posh grants fromthe Rulers of Talcher, Banra and
Kal ahandi before these states nerged with the
Dom nion of India, challenged the constitutional
validity of certain orders passed by the State
406
of Orissa and the Union of India annulling those
grants which the Petitioners clained were based on
the law and custom prevailing in these states
relating to maintenance of the junior nenbers of
the Ruling famly. The grant in controversy in
Petition No. 79 of 1957, made by the Ruler of
Tal cher under Order 31 of the Rul es and
Regul ati ons of the State of Tal cher, 1937,
originally of Iland but converted in 1944 into
noney grant, was regularly paid till April 1949.
The grant in Petition No. 167 of 1958, mmde by the
Rul er of Banra prior to January 1, 1948, was
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annull ed on June 8, 1949, by the Governnent of
Oissa as the del egate of the Government of India
under s. 4 of the Extra Provincial Jurisdiction
Act 1947. The petitioner in Petition 168 of 1958
was the sane as in the previous petition. He was
granted an increased allowance by the Ruler of
Banra on Decenber 8, 1947. The grant was
recogni sed on June 11, 1949, but paid at a reduced
rate from April 1, 1948, to July 1, 1957, and was
annul l ed by a statenent nade on June 29, 1957, by
the Chief Mnister of Oissa in Legislature. The
al l owance in favour of the first petitioner in
Petition No. 4 of 1959; the w dow of the late
Maharaj a of Kalahandi, fixed by the Politica
Depart ment of the Government of India in 1939, and
the all owance granted to the second petitioner by
the Ruler, were paid till they were annulled by
the aforesaid statenment of the Chief Mnister of
Orissa. By the Merger Agreenents signed by the
Rul ers on —or after Decenber 14, 1947, Sovereignty
over these States vested in the Doninion of India
before January 1, 1948, andin exercise of its
powers under s. 3(2) of “the Extra Provincia
Jurisdiction Act, 1947, which came into effect on
Decenber 24, 1949, t he Centr al Gover nnent
del egated its powers to the Government of Oissa
to adm nister the States. On January 1, 1948, the
CGovernment of Orissa in exercise of  its powers
under s. 4 of that Act nade an order called the
Admi ni stration of Orissa States Order, 1948, para.
4(b) of which provided, inter-alia, that all prior
| aws, which included Rules, Regulations, byelaws
and orders, whether based on custom or - usage,
woul d continue in force wuntil altered or anended
by an or der under t he Extra Provi nci a
Jurisdiction Act, 1947. By s. 3 of the States’
Merger (Governors’ Provinces) Order, 1949, which
cane into effect on August 1, 1949, these States
becanme parts of the Province of Orissa. Section 4

of the Order provided that all laws in force-in a
nmerged State before that day including orders made
under ss. 3 or 4 of the Extra Provincia

Jurisdiction Act, 1947, would continue in force
until repealed nodified or anmended by a conpetent
| egi sl ature or other conpetent authority. The case
of the petitioners was that by these provisions
the grants were recognised by the new sovereign
and their abrogation by executive action anmounted
to infringenment
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of fundanmental rights guaranteed by Arts. 14,
19(1)(f) and 31 of the Constitution A prelininary
objection was taken on behalf of the respondents
inthe first two Petitions that the grants in
guestion having been annull ed prior to the
Constitution, no wits could issue thereunder and
it was wurged, that in any view of the matter, the
orders annulling the grant anounted to acts of
state and their legality could not be canvassed in
a Muni ci pal Court.

N

Held, that the prelinnary objection had no
substance and nmust fail. Since the grants at the
time they were annulled had ceased to be grants of
land and been converted to money allowances,
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payabl e periodically at regular intervals, every
periodic deprivation gave the petitioners the
right to approach the court and it was not unti
1957 that the protracted correspondence between
the parties for the revision of the inmpugned
orders cane to an end.

The expression 'act of state’ neans the
acqui sition of sovereignty by a state over foreign
territory by conquest, treaty, cession or
ot herwi se. That act nay take place on a particul ar
date or by a gradual process but sovereign power,
including the right to | egi sl ate for and
adm ni ster the acquired territory, may be acquired
before the nerger. No Muni ci pal Court has,
however, the power to judge the propriety or
legality of such an act relating either to public
or private rights nor can it enforce obedience to
ordinary principles of International |lawrelating
to rights of private property which a new
sovereign is presunmed to - respect. |ndividua
citizens cannot enforce such rights even though
they may be protected by the treaty since they are
no parties to the stipulations. It is only when
the new sovereign recogni ses the Minicipal Courts
that they can have the power and jurisdiction to
i nvestigate and ascertain only such rights as it
chooses to recognise either by legislation or
agreenment or otherw se. Recognition nay be express
or implied fromits ‘dealing with those rights.
Such recognition, however, is a matter within thee
jurisdiction of the Minicipal Courts, but the onus
of proving it nmust be on the clainant.

Secretary of State of India v. Manmachee Boye
Sahaba, (1859) MI.A 476, Cook v. Sir Janes
CGordon Sprigg, [1899] A C. 572, Secretary of State
for India v. Bai Rajbai, (1915) L.R 42 |.A 229,
Vaj esingji Joravarsingji v. Secretary of State for
dia in Counci |, (1924) L.R 51 I.A 357,
Dattatraya Krishna Rao Kane v. Secretary of State
for India, (1930) L.R 57 I.A 318, Secretary of
State v. Saudar Rustam Khan, (1911) L.R 68 I.A
109, State of Saurashtra v. Menon Haji Ismi
Hagi, [1960] 1 S.C R 537 and Jagannat h Agarwal a
v. State of Oissa, [1962] | S.C. R 205, referred
to.
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Judged in the light of these principles,
there could be no doubt that Order 31 of the Rules
and Regul ations of the State of Tal cher, 1937, had
the effect of law, having been continued in force
by sub-para. (b) of Para. 4 of the administration
of Orissa States order 1948, in the absence of any
legislation to the contrary wunder the Extra
Provincial Jurisdiction Act, 1947. The said Rules
and Regulations were existing law wthin the
neaning of Art. 327 of the constitution. It was
whol ly immaterial whether the grant by the forner
Ruler was a legislative or an executive act.

Madharao Phal ke v. The State of Madhya
Bharat, [1961] 1 S.C.R 957, Thakur Amar Singhji
v. State of Rajasthan, [1955] 2 S.C R 303 and
Ms. Dalma Dadri Cement Co. v. The Conmi ssi oner
of Incone-tax, [1959] S.C R 729, relied on

The wi de |anguage of sub-par. (b) of para.
(4) of the Order of 1948, read with the
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Expl anation, left no manner of doubt that the new
soverei gn by that Order had recognised the
Khor posh grant nade to the petitioner

It was not correct to say that the inmpugned
order annulling the grant could be sustai ned under
ss.  3(1) and (5) of the Extra Provincia
Jurisdiction Act, 1947. Section 3(1), properly
construed, could not override s. 4 of the Act and
an order nade thereunder by a conpetent authority
could be superseded only by another under the
section itself. Section 5 of the Act could not be
so construed as to authorise the abrogation of a
| aw continued in force by s. 4 or an order passed
t her eunder The entire - Act must be read
harmoni ously so as to give effect to each one of

its provisions. It nust, -therefore, be held that
the annul ment by executive action was not
justified.

It was not , t her ef or e, necessary for

di sposing of this matter to consider whether the
petitioner was entitled to the protection of s.
299(1) of the CGovernment of India Act, 1935.

Johnstone v. Pedlar, (1921) L.R 2 A.C 262,
consi der ed.

Since the order inpugned by Petition No. 167
of 1958 was nmade in terms of s. 4 of the Extra
Provincial Jurisdiction Act, 1947, it had the
effect of law, and 'was not open to investigation
by this Court.

The right of the petitioner in Petition No.
168 of 1958, having been recognised on June 11
1949, in nodification of the grant by the Ex-Rul er
and inmplenented, it could not be abrogated by a
nmere executive fiat.

The orders of annul nent in Petition 4 of 1959
must also for the sanme reasons be held to be
unj ustifi ed.
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Per Sarkar and Midhol kar, JJ.-Section 299(1)
of the Government of India Act, 1935 could be of
no help to the grantee froman Ex-Rul er unless his
right had been recognised by the new sovereign so
as to enable him to establish the same in its
nmuni ci pal courts. That section could only protect
such rights as the newcitizen had at the nonent
of his becomng a citizen of the Domnion of
India. It did neither enlarge his rights nor cure
any infirmty in them

State of Gujarat v. Jamadar Mahoned Abdul | a
[1962] 3 S.C.R 970, referred to.

JUDGVENT:

ORIG NAL JURI SDICTION : Petitions Nos. 79 of
1957, 167 and 168 of 1958 and 4 of 1959.

Petition under Art. 32 of the Constitution of
India for enforcement of Fundamental Rights.

A. V. Viswanatha Sastri and K. R Choudhri,
for the petitioner (In Petn. No. 79 of 1957).

Purushottam Tri kandas and R Patnai k, for the
Petitioners (In Petns. Nos. 167 of 58 and 4 of
59).

N. C. Chatterjee and R Patnaik, for the
petitioner (In Petn. No. 168 of 1958).
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C. K Daphtary, Solicitor-General of India,
B R L. lyengar and T. M Sen, for the
respondents.

1961. Cctober 16. The Judgnent of Sinha, C
J., Das and Ayyangar, JJ., was delivered by Sinha,
C.J., and the Judgnment of Sarkar and Midhol kar
JJ., was delivered by Midhol kar, J.

SINHA, C J.-The Petitioners in these Wit
Petitions, under Art. 32 of the Constitution
conplain of interference with their rights under
the several Khor Posh grants, and pray for wits
of certiorari or mandamus and further orders or
directions to the respondents for the enforcenent
of their alleged rights. In Wit Petition No. 79
of 1957, the first respondent is the State of
Oissa, and the Union of India is the second
respondent. In all the “other Wit Petitions, the
State of Orissa is the sole respondent. As nost of
t he guesti ons of | aw relating to the
i nterpretation of the Constitution, or other
410
laws hereinafter to be referred to, are common,
the cases have been -heard together. But in order
to appreciate the points arising in these cases,
it is necessary to state the facts of each case
separatel y.

. Wit Petition No. 79 of 1957.

In Wit Petition 79 of 1957, the petitioner
is the younger brother of the present Raja of
Tal cher, which was an independent sovereign State
before its merger. It was later incorporatedin
the State of Oissa. The Talcher State was a
sovereign State of the Rajabahadur ~of Tal cher
under the paranountcy of the British Government,
before India attained |ndependence. ~As such a
sovereign, the Raj ah had absolute powers of
di sposal of the properties conprised in the State.
The succession to the Rulership of the State is
governed by the Mtakshara |aw, according to the
rule of Ilineal prinogeniture. The petitioner-is a
citizen of India and is the only younger brother
of the present Raja of Talcher. The petitioner’s
father, the previous Ruler of Talcher, died in
1945 and was succeeded by the petitioner’s elder
brother, the present Raja of Talcher. According to
i menorial and |ong established custom of the
State, as also according to the H ndu Law of
lineal prinogeniture, the junior nmenbers of the
famly of the Rulers, for the tine being, were
entitled to and were provided wth suitable
mai nt enance, either land or in noney, to enable
themto nmaintain thenselves in accordance wth
their status as nenbers of the Ruler’s famly. The
grants of land, or its equivalent in noney, or
partly in land and partly in noney, used to be
called Khanja or Khor posh grants, and the
grantees were known as Khanj adars or Khorposhdars.
The nature and conditions of such grants have been
laid down in Oder 31 of the Rules, Regulations
and Privileges of Khanjadars and Khorposhdars.
Those "rules, regulations of Talcher etc. (1937)"
state the law of the State. In accordance with the
| aw af oresai d, the Khorposh
411
grants nade by the Ruler, for the time being,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 30

becanme the absolute private property of the
grantee, being a male or a female nenber of the
famly of the grantor.

The petitioner was born in 1903, and in the
same year the petitioner’s father, who was then
Ruler of the State of Talcher, nade a grant in
perpetuity to the petitioner of 5 wvillages
specified in the Schedule to the petition. The
said grant conveyed to the petitioner ful
proprietary rights in the villages aforesaid. By
an order, dated March 31, 1912, the Ruler
af oresaid passed an order to the effect that the
i ncomre of the 5 vil'llages granted to the
petitioner, as aforesaid, be collected by the
State Oficials and ~deposited in the State
Treasury, and the petitioner  should be paid in
cash the equi valent of the incone from the
vill ages aforesaid, amounting to Rs. 5926 odd. By
a subsequent ~order, dated Septenber 8, 1929, the
Rul er aforesaid directed the Settlement O ficer
who was in charge of making the records up to
date, to Kkeep the aforesaid grant yielding a cash
income of Rs. 5926 odd intact, to be enjoyed by
the petitioner "in  perpetuity under hereditary
rights". The Ruler of the State, after nmmking the
necessary enquiries, / directed, by his O der dated
March 16, 1944, that the petitioner should be paid
Rs. 6200 a year, ‘as a cash allowance out of the
State Treasury in lieu of the “income from the
villages granted to the petitioner, as aforesaid.
Since then the petitioner was being paid regularly
the allowance at the rate of Rs. 500 per nonth,
till April 1949.

Going a little backwards, it is necessary to
conplete the narrative of events by stating that
in August 1947, the present Raja of Tal cher, the
petitioner’s elder brother, entered into an
agreement with the Dominion of India after its
formation after the Independence Act of 1947, and
executed an Instrunment of Accession
412
which was in the formas it appears in Appendix
VIIl at page 169 of the Wite Paper on Indian
States. Another agreenent, in formappearing in
Appendi x | X at page 173 of the Wite paper, was
also entered into between the Rul er of Tal cher and
the Dominion of India. On Decenber 14, 1947, an
agreenment, called the 'Merger Agreenent’, inthe
same form as Appendi x XI at page 178 of the Wite
Paper, was entered into between the GCovernor-
General of India and the Raja of Talcher. The
terms and effect of these transactions will have
to be examined in detail later. On January 1
1948, the State of Tal cher merged in the Dom nion
of India in accordance w th the Merger Agreenent
af oresaid. The petitioner clains that the Khorposh
grant made to him as aforesaid, was fully and
unequi vocal |y recognized by the State and that
even without such recognition his rights before
the merger of the State of Talcher in Oissa
remai ned i ntact, and nei t her t he Centra
CGovernment nor the State Governnment coul d question
or ignore those rights. As the petitioner did not
receive his Khorposh all owance due for the nonth
of April, 1949 he entered into correspondence with
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the Government of Orissa. In answer he received a
latter, dated May 26, 1949, from the Sub-
Di vi sional Magistrate of Talcher informng him
that the paynent of allowance in question could
not be made wuntil further instructions were
received from the Governnent. As a result of
further correspondent between the petitioner and
the Governnment of Oissa, the petitioner received
aletter, on June 22, 1949, to the followng
effect:
"Wth reference to your letter No. Ni
dated 7th June, 1949, on the subj ect
nentioned above, | amdirected to say that as
you have extensive |anded property and are
well off inlife,~ Governnent of |India have
not allowed any nmonthly . cash allowance. The
deci si on of the CGovernnent-of Indiais
413

final in thi's mat t er and cannot be
reconsi dered. "
It is this order of the Government which the
petitioner challenges as invalid and interfering
with his property rights. After entering into
further correspondence wth the Governnent of
India, the petitioner received on Septenber 7,
1956, a copy of the letter dated March 26, 1955,
to the followi ng effect:

"The CGovernnent of India “are advised
that the al leged grant of mai nt enance
al l owance to you by the Ruler of Tal cher was
never recogni zed by the Govt. of India or the
State Govt. of Oissa. After the nerger
therefore no claimfor paynment of the said
al  owance can be enforced agai nst either the
State Govt. of Orissa or the Central Covt.
The Govt. of India are further advised that
even if, according to the l'aw applicable to
the nmenbers of the ruling Famly of Tal cher
you had a right to be nmmintained, that was
ri ghts against the Ruler of Talcher which is
not legally enforceable against —either the
CGovt. of Orissa or the Central Govt. who have
not inherited or undertaken any obligation in
t he behal f.

As regards your contention based on the
provisions of Articles 2 and 4 of the Merger
Agreenent signed by the Ruler of Talcher, I
amdirected to say that the Govt. of India do
not consider that these have the effect of
placing an obligation on the Governnent to
continue your allowance."

The correctness and validity of the statenents of
fact and law contained in the letter aforesaid of
the Government of India is challenged by this
petition on the grounds that Government’s order
af oresaid amount to an infringenent of

414

the petitioner’s fundanental rights wunder Arts.
19(1)(f) and 31 of the Constitution and are al so
discrimnatory, thus violating Art. 14 of the
Constitution inasmuch as the ot her Khor posh
grantees have been allowed to continue enjoying
their simlar rights. It was on these allegations
that the petitioner noved this Court and obtained
the Rul e.
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1. Wit Petition No. 167 of 1958.

The petitioner in this case is the younger
brother of the Raja of what was previously known
as the State of Banra, one of the native States in
Oissa. The Ruler of Banra possessed and exercised

absol ute rights-1egislative, executive and
judicial-in his territory, subj ect to the
paramountcy of the British Governnent. The Rul er
of Banra also, like the other ruler simlarly

situated, acceded to the Dominion of India by an
I nstrunment of Accession executed between hi mand
the CGovernor-Ceneral of India on or about the 15th
of August, 1947, in terns simlar to the form
appearing in Appendix VII of the Wite Papers, at
page 165. There are sinmilar allegations, as in the
previous case, about the law and custom governing
the grant of Khorposh to'the nenbers of the Ruling
Fam ly. In accordance with the |aw aforesaid and
in exercise of his sovereign powers, the Ruler
nmade the " following 4 grants in favour of the
petitioner.

"1. Land Revenue hereditary grant of Rs.
10, 000 per annumout of the Revenue incone of
the village Balanda and 24 others in Banra
State granted by the Ruler on 24-3-47.

2. Land Revenue hereditary kharposh Mafi
grant of Rs. 2,400 per year out of the incone
of village Nenei and 6 others granted by the
rul er on 15-9-45.

415

3. For est gr ant of Pangul i and
Prabhasuni reserve forests for reclaimng
1500 acres granted by Ruler on 27th Decenber
1947.

4. Tank at Deogarh  granted by Ruler on
22-9-47. Al these properties-have been duly
recorded in Revenue registers."

After the grants aforesaid had been made in favour
of the petitioner, who is the —only surviving
younger brother of the Ruler, the |atter executed,
on the Decenber 30,1947, the Agreenent of Merger
by which he transferred to the Dom ni on Governnent
authority, jurisdiction and power for and in
relation to the governance of Banra State and al so
agreed to transfer the adm nistration of the State
on January 1, 1948. On June 8, 1949, the
CGover nment  of Orissa, purporting to act in
exercise of its powers wunder s. 4 of the Extra
Provincial Jurisdiction Act (XLVII of 1947), read
with Notification dated March 23, 1948, issued
directions to the effect that the commitnents,
specified in the Schedule to the Notification

made by the Ruler of Banra were not reasonabl e and
bonafide in the opinion of the Provi nci a

Governnent and were declared null and void and not
bi nding on them and shall stand annulled as from
the date of the said commitnents and that no Court
shall have jurisdiction to call into question the
validity of the Oder. The Schedule to the
Notification aforesaid also nmade reference to the
grants nade in favour of the petitioner. Then the
petition goes to nake allegations as to why the
petitioner was discrininated agai nst on grounds of
political bias. The petitioner also challenged the
authority of the Governnent of Oissa, or of
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Central Governnment, to annul the said grants, and
characterised the annul nent as wholly void. As the
petitioner’s menorial and petition requesting the
Oissa Governnment to annual their Order
416
of June 8, 1949, aforesaid had proved unavailing,
as woul d appear fromthe Governnent’s |letter dated
June 26, 1957, the petitioner had no option |eft
but to nove this Court. The Oders aforesaid of
the CGovernnment are challenged as null and void and
ultra vires the powers of the CGovernnent, as
violative of Arts. 19 and 31 of the Constitution.
[11. Wit Petition 168 of 1958.

The petitioner in this case is the sane as
the petitioner in the Wit Petition 167 of 1958.
After making allegations simlar to those in the
previous petition,  he goes onto state that the
Rul er of the Banra State nmamde the follow ng O der
on Decenber 8, 1947.

"Banr a Dar bar
O der

As ny brother Barakumar Pratap Ganga Deb
is going to marry soon and as the present
mai ntenance grant will be insufficient to
maintain hinself and his famly befitting his
status and position, the present mai ntenance
grant of Rs. 600 p. m is increased to Rs.
1000 (one thousand) per nonth with effect
fromthe 1st of Decenber 1947.
8th Dec., 1947. Sd- B. C.

Tri bhuban Deb.

Raja & Ruler, Banra State."

The petitioner goes on to state that, not
wi thstanding the protest of the petitioner, the
i ncreased anmpunt of mai ntenance at Rs. 1000 per
nonth, as granted by the Ruler, asaforesaid, was
reduced by M. D. V. Rege, the(Adviser to the
Orissa State, by his letter dated June 11, 1949 to
the follow ng effect: -

"Dear Bara Kumar Sahi b,

Wth the approval of Government of |ndia
your all owance has been increased

417
fromRs. 7200 to Rs. 9600 per annum from 1-4-

1948.

Your sincerely,

Sd. D. V. Rege”
This reduced ampunt of maintenance at the rate of
Rs. 800 per nonth continued be to paid to the
petitioner from April 1, 1948 till July 1, 1957.
But after the passing of the Budget for 1957-58,
during the discussion on the Orissa Appropriation
Bill (Il of 1957) on June 29, 1957, the then Chief
Mnister of Oissa, D. Hare Krishna Mhtab,
suddenly, for political reasons, made a statenent
in the Assenbly to the followi ng effect:

" Gover nnent have deci ded t hat on
principles and on grounds of expediency all
al l owances to relatives of the Rulers should
be annulled wth effect from1st July, 1957,
and the fact should be commnicated to the
CGovernment of India, subject to the follow ng
condi tions: -

(1) The existing allowances should be
continued in respect of w dowed Rajmatas and
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ot her widows subject to a nmaximum Ilimt of
Rs. 500 per nonth.

(2) If, as a result of annulment of
these al |l owances, any hardship is caused to
anybody, he or she may represent to
CGovernment for consideration of his or her
case and Governnent after proper enquiry
about the actual conditions and i nconme of the
representationist and after being satisfied
about the genuineness of the grievance, nay,
in suitable cases, grant al l owances to
anybody upto a maximumlimt of Rs. 500 p.m"

The result of this statement was that the
petitioner’s al | owance was annul | ed. The
petitioner’s nenorials ~and petitions to the State
Covernment and to the

418
Central CGovernment authorities proved fruitless;
hence 'the wit _petition in respect of the

annul ment'_aforesaid.
V. Wit Petition 'No. 4 of 1959.

The petitioners in this case are the nother
and younger brother of the present Miharaja of the
State of Kal ahandi ,” previously known as the State
of Kal ahandi, one/of the native States in Oissa.
After the death of the |late Maharaja Braja Mhan
Deo of Kalahandi in 1939 at the age of 43, the
mai nt enance all owance of Rs. 1200 per nonth was
fixed for the first petitioner by the Politica
Depart ment of the  Gover nnent of India. She
continued to get the allowance even after the
nerger of the State of Kalahandi with the Province
of Orissa. The petitioner No. 2, as the younger
br ot her of the Ruler of Kal ahandi and in
accordance with the law and custom prevailing in
that area, was granted by the then Ruler, his
brother, HH Mharaja P. K Deo a naintenance
al  owance of Rs. 1200 per nonth. After the merger
of the State in the State of Oissa and on the
reconmendati on of Shri Rege |1.C S., a maintenance
al  owance of Rs. 1000 per month was fixed for the
petitioner in consultation with the Government of
India. As aresult of the statenent made by the
then Chief Mnister of Orissa, dated June 28, 1957,
guot ed above, the petitioners have been deprived
of their just clains to maintenance in accordance
with the law. The petitioners’ nmenorials to the
State Government and to the authorities of ‘the
Central Governnment have produced no results; hence
the Wit Petition against the stopping of the
paynment of allowances to the petitioners wth
effect fromJuly 1, 1957.

In support of these petitions, three separate
argunents have been addressed to wus, and have
covered a very wide field. Shri Viswanatha Sastri
appeared in support of petition No. 79 of 1957;
Shri Purshottam Tri kandass appeared in support of
419
petition No. 167 of 1958 and No. 4 of 1959, and
Shri N. C. Chatterjee appeared in support of the
petition No. 168 of 1958. Though the argunents
have been overlapping and not always consistent,
the points wurged on behalf of the petitioners in
each case may be sumuarised as follows. The grants
made by the Rulers in each case were in respect of
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the khorposh rights of the nenbers of their
famly, which the Rulers, under the Ilaw both
statutory and custonmary, recongnised as the rights
of the junior nenbers of the fanmly which is
governed by the rule of Lineal Prinpgeniture.
CGenerally the grants took the shape of |[|anded
property but very often the wusufruct of the
property was taken over by the State in lieu of a
cash al | owance. Whether the Khorposh grant took
the form of land or of noney, it was nmade by a
sovereign Ruler. Every act of the Ruler, whether
executive, legislative or judicial in character,
with reference to nodern denocratic ideas of
separation of power, has the force of law. In the
hands of the Ruler for the time being, these
di stinctions did not hold good. Whatever they said
or didinrelationto the affairs of the State was
law for~ the tinme being, which the Ruler could
abrogate 'or ~nodify according to his absolute
power. But ~after the disappearance of the Rulers’
soverei gn-powers, the succeedi ng power, whether it
was the Governnment of Indiaor the Province, and
later the State of Oissa, was not conpetent to
abrogate the orders granting maintenance to the
junior nmenbers of the famly, according to the | aw
of the land, without recourse to |legislation by a
conpetent body. In this connection reliance was
pl aced on the decisions in the case of Director of
Endownent s, CGovernnent. of Hyderabad v. Akram Ali
and Madhaorao Phalke v. The State of Madhya
Bharat. Hence the Governnent — of India had to get
the Parlianment to nmake the necessary |egislation
if it intended to do away with the rights
420
to Khorposh «created by the previous Rulers of the
States concerned. It was al so contended that there
was no entry either in List | or in List IIl, of
the Constitution, whi ch could aut horise the
Central Legislature to nake a | aw abrogating those
grants. It was further contended that in respect
of some of the grants at |east, the Governnent of
India had recognised the rights of the grantees
and had been making paynents through the State of
Orissa, in pursuance of those recognised rights.
In the case of the petitioners in Wit Petition
168 of 1958 and 4 of 1959, it was further argued
that the paynents had been nade to the grantees
until June 1957. It was only in July, 1957, that
the paynments were stopped arbitrarily as a result
of the statement nmade by the Chief Mnister of
Oissa, as stated above.

The learned Solicitor General, who appeared
on behalf of the respondents, first raised a
prelimnary objection in respect of the first case
(Wit Petition 79 of 1957) relating to the grant
by the Ruler of Talcher. H's contention was that
it was the adnmitted case of the parties that the
paynment to the petitioner was stopped in April
1949, and the petitioner was informed by the
CGovernment’s order dated June 22, 1949 that the
Government’s decision to stop the paynent was
final and could not be reconsidered. That being
so, the rights guaranteed by the Constitution
could not be founded wupon, in respect of a cause
of action which arose before the Constitution
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could not be founded wupon, in respect of a cause
of action which arose before the Constitution. In
the second case, nanely Wit Petition 167 of 1958,
the right, if any, has been abrogated by the
CGovernment’s Notification dated June 8, 1949,
hence in this case also the prelimnary objection

if it has any force, applies. The other argunents,
of the Solicitor General, which apply to all the
cases, were to the effect that the grant, if any,
was not grant of and but of noney, any,
therefore, was not grant of land but of noney,
and, therefore, was not a grant properly so
called; that there my
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have been a law relating to the maki ng of Khorposh
grants to junior menbers -of the famly of the

Rul ers gover ned by t he Rul e of Li nea
Prinogeni ture, but the act of  making each
i ndi vi dual gr ant could not properly be

characterised, as enacting a law it could, at
best, be an order in exercise of the powers of the
Ruler giving effect to the law in question

Alternatively, it was argued that whether or not
the making of a grant was enacting a law, and
what ever its nature, it could be abrogated by the
succeedi ng sovereign power, wi thout recourse to
legislation. It was further argued that the matter
in controversy would be governed by the provisions
of the Extra Provincial Jurisdiction Act (XLVII of
1947), which cane into effect on Decenber 24,1947.
Rel i ance was placed upon s. 3 of the Act which
| ays down that it "shall be |lawful for the Centra

Gover nnent to exerci se extra provi nci a
jurisdiction in such manner as it thinks fit". It
was pointed out that under sub: s.(2) of s. 3 of
the Act, the Central Gover nnent had been

authorised to delegate its jurisdiction, and this
power the Government exercised in favour of the
Provi nci al Government of Orissa, The terms of s.
4(1) to the effect that the Central CGovernnent may
make such order as nmay seem to it expedient for
the effective exercise of its jurisdiction under
the Act, were also relied upon as the source of
the authority for cancel ling t he Khor posh
al l owance in favour of the petitioners nmade by the
ex-Rulers. It was further contended that s. 5 of
the Act validated the inpugned orders of  the
Government, and whether or not they were |egal,
thay "shall be valid as if they had been done
according to the local lawthen in force in that
area". And lastly, it was urged that, in any view
of the matter, the orders inpugned by the
petitioners in these cases were acts of State, the
legality of which could not be canvassed in a
Muni ci pal Court.
422

Before dealing with the argunents on the
nerits of the controversy, it is convenient first
to deal with the prelimnary objection raised with
reference to the first two petitions, on behalf of
the respondents, to the effect that the orders
passed before the comng into effect of the
Constitution could not be challenged in a wit
petition because no wit could be issued in
respect of orders passed before the Constitution
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cane into force. If the grants were in the shape
of land, and if the Governnent had deprived the
petitioners of those lands, it could have been
argued with a good deal of force that the
di spossession from the |lands took place at a tine
when the Constitution was not in force. But it
appears that in these cases the grants ultimtely
assuned the shape of noney all owances payabl e at
regul ar intervals. They wer e to be pai d
periodi cally. Hence, every periodic deprivation of
the money allowance would give the petitioners a
right to approach this Court for relief. It
appears fromthe pleadings of the parties that the
petitioners entered into prolonged correspondence
insisting upon their rights  under the grants by
the former Rulers and trying to inpress upon the
Governnent the justness of their demands. It was
only in 1957 that the petitioners realised that
they had no hopes of any revision by the
CGovernment _of the policy which they had adopted of

cancel li ng those grants. In our opi ni on
therefore, the prelimnary objection has to be
overrul ed.

In order to determine the controversy on its
nerits, it 1is necessary to trace the history of
the relationship between the Rulers and the
Covernment  of India before t he territories
concerned becane a part of the territory of India.
During the British regime, the Rulers of  the
Indian States (then called native States) enjoyed
certain anobunt of sovereign powers, which were not
uniform The extent of their sovereignty under the
suzerainty or the
423
paramount authority of the British Governnent
depended upon the several agreements between them
The position is thus described . in the Wite Paper
on Indian States (page 32, para 71):

"Till the lapse of Paranpbuntcy, the

Crown as represented by and operating through

the Political authorities provided the nexus

between the Indian States and the Central and

Provi ncial Governments. The pivot of this

arrangenent was the Viceroy, who as Crown

Representative represented to the ~Indian

States the suzerainty of the British Crown

while at the same time he was, in relation to

British India, the head of the CGovernment as

Governor-Ceneral. The I ndi an I ndependence

Act, 1947, released the States fromall their

obligations to the Crown".

After the coning into effect of the Indian
| ndependence Act and the establishnent of the
I ndi an Domi ni on, as a result of negotiation
between the Dominion of India and the Indian
States, certain steps were taken towards the
integration of those States with India. The first
step was the accession of these States in
accordance with the Instruments of Accession

whi ch appear in Appendices VII and VIII at pages
165 to 173 of the Wiite Paper. As a result of the
accession, the three States with which we are now
concerned-the States of Tal cher, Banr a and
Kal ahandi -acceded to the Dominion of India "with
the intent that the Governor-CGeneral of India the
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Dom nion, Legislature, the Federal Court and any
ot her Domi ni on authority established for the
purposes of the Dominion shall, by virtue of this
I nstrunent of Accession but subject always to the
terns thereof, and for the purposes only of the
Dom ni on, exerci se in rel ation to the
States...such functions as nay be vested in them
by or under the Governnent of India Act, 1935, as
in force in the Dominion of India on the 15th day
of August,

424

1947". This accession_did not af f ect the
continuance of the sovereignty of the Rulers
entering into the agreenent, save as provided by
or under the Instrunent of Accession. It, however,
provided that in respect ~of such matters as are
specified in the Schedul e annexed to t he
I nstrument, which may be conpendiously described
as "Defence, External Affairs and Conmmuni cations",
the Domi nion Legislature nmay nake | aws which shal
apply to the acceding States also. It is not
necessary to notice the difference between the
I nstrument of Accession as~ contained in Appendi X
VIl and that contained -in Appendix WVII1Il for the
purposes of these /cases. The second step was the
signing of what has been ternmed "Standstil
Agreenent"”, the formof which appears in Appendi x
I X at pages 173-74 of the Wite Paper.  The
acceding States signed this "Standstill Agreenent”
whi ch provided for the continuance for the time
bei ng of al | subsi sting agreenent s and
adm ni strative arrangenents in matters of common
concern between the States and the Doninion of
India. The first phase of the process of
integration of the Indian States into the Indian
Dom nion was the accession of the States as
af oresai d. The second phase fol lowed on the merger
of these States into the Dominion of India as a
result of the ' Merger Agreenent’, in ternms
appearing in Appendix XI at pages 178-179 of the
VWite Paper. In Decenber 1947, these States nerged
with the Dominion of 1India by virtue of the
Agreenents of Merger, whereby the States ceded "to
the Domni ni on Government  ful | and excl usi ve
authority, jurisdiction and powers for and in
relation to the governance of the States and
agreed to transfer the adm nistration of the State
to the Dom nion Government on the 1st day  of
January 1948". As a result of the Merger
Agreenent’ signed by the Rulers of these States on
or after the 14th of Decenber, 1947, but before
the 1st of January,
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1948, the Dominion of India was vested wth
sovereign authority and the ex-Rulers were |left
only with their private property and their annua
Privy Purse. As these States which nerged with
the domination of India, as aforesaid, did not
become part of the Province of Orissa until a much
| ater date, it became necessary to provide for the
administration of these States. Thus cane into
exi stence the Act, called the Extra Provincia
Juri sdiction Act (XLVI1 of 1947). The Act
aut horised the Central Governnment, by itself or
through its delegate, to exercise extra provincia
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jurisdiction in respect of areas outside a
Province, which were acquired by the Centra
Governnent by treaty, agreement, grant, usage,
etc., as recited in the Preanble to the Act. In
pursuance of the powers given to the Centra
CGovernment under s. 3(2) of this Act, the Centra
Government del egated its power to the Governnent
of Orissa to administer the territories which had
acceded, as aforesaid, including the three States
with which we are now concerned. This state of
affairs continued until the comng into effect of
the States’ Merger (Governors’ Provinces) Order,
1949, which cane into effect on the first of
August, 1949. Section 3 of the Order provides that
as fromthe appoi nted day, nanely, August 1, 1949,
the States in question shall be adninistered in
all respects as if they formed part of the
Province of Oissa. Section 4 provides that al
laws in force in a nerged State before that day,
i ncluding orders - nade under ~s. 3 ‘or s. 4 of the
Extra Provincial Jurisdiction -Act, 1947, shal
continue in force wuntil repealed, nodified or
amended by a competent |egislature or other
conpetent authority.” Hence, any orders passed by
the Central Government or its delegate, the
Government of Orissa, under Act XLVII -~ of « 1947,
shall have the effect of law, eventhough-unti
the 1st of August, 1949, these States did not form
part of the Province of Oissa. It

426

will, thus, appear that the sovereignty, whatever
it was, of the Rulers of the States in question
ceased on the execution of the Merger Agreenent on
or after the 14th of Decenber, 1947, and before
the 1st of January, 1948. Thereafter, on the 1st
of January, 1948, the sovereignty in those States
vested in the Central Governnent. The question
therefore, arises: How far the Central Government
of its delegate, the Governnment of orissa, unti
the merger of the territories in the Province of
Oissa, as aforesaid, were bound by the |aws
prevailing in those States during the reginme of
the Rulers, who had gone out.

It has been strenuously argued on behal f of
the respondents that the acts conpl ai ned of by the
petitioners were acts of State, into the legality
of which the Minicipal Courts had no jurisdiction
to exam ne. The question of the nature and effect
of what are characterised as acts of State has
been di scussed in a nunber of cases, which went up
to the Privy Council, and later in cases which
cane up to this Court. In the case of the
Secretary of State of India v. Kanachee Boye
Sahaba, their Lordships of the Privy Counci
stated the law in these terns:

"The transactions of independent States
bet ween each other are governed by other |aws
than those which Minicipal Courts adm nister;
such Courts have neither the nmeans of
deciding what is right, nor the power of
enforcing any deci sion which they may nmake".
In that case, the Raja of Tanjore, an

i ndependent sovereign Chief, who, by virtue of
Treaties, was under the protection of the East
I ndi a Conpany, died without |eaving male issue.
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Thereupon the East India Conpany, in exercise of
their sovereign

427

power, seized the Raj of Tanjore on the ground
that the dignity of the Raj was at Stake for want
of male heir. It was held by the Privy Counci
that as the seizure was made by the British
Covernment, acting as a sovereign power, through
its del egate the East India Conpany, it was an act
of State, and that, therefore, a Minicipal Court
had no jurisdiction to enquire into the property
or legality of the transaction. In the course of
the judgnment, Lord Kingsdown further observed
"that acts done in the execution of these
sovereign powers were not subject to the contro
of the Municipal Courts, either of India or Geat
Britain, was sufficiently established by the cases
of the ~Nabob of Arcot v. The East India Conpany,
in the Court of Chancery, in the year 1793; and
The East ' India Conpany v. Syed Ally, before the
Privy Council —in 1827". |n that case, an argunent
was advanced before the Privy Council, that the
sei zure of the Raj m ght be justified as an act of
State, but the seizure of the private property of
the Raja was not /so justifiable. In dealing with

that argunent, their Lordships of the Privy
Council rmade the following very  significant
observations:

"But then, it is contended, that there

is a distinction between the public and
private property of a H ndoo Sovereign, and
that although during his Ilife, if he be an
absolute Monarch, he may dispose of al
alike, yet on his death sone portions of his
property, terned his private property, wll
go to one set of heirs, and the Raj with that
portion of the property which is called
public, will go to the succeedi ng Raj ah.

It is very probable that this may be so;
the general rule of H ndoo inheritance is
partibility, the succession of one heir, as
inthe case of a Raj, is the exception. But
assum ng
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this, if the Conpany, in the exercise of
their Sovereign power, have thought fit to
seize the whole property of the |ate Rajah,
private as wel |l as public, does that
circunstance give any jurisdiction over their
acts to the Court at Madras? |If the Court
cannot enquire into the acts at all because
it is inact of State, howcan it inquire
into any part of it, or afford relief on the
ground that the Sovereign power had been
exercised to an extent which Minicipal |aw
will not sanction?"
Thi s decision of the Privy Council was followed in
the case of Cook v. Sir James Gordon Sprigg. That
was a case in which the appellant claimed right to
certain concessions relating to mnerals, forests,
trading and other rights, etc., in Eastern
Pondol and, granted to them by the paranount chi ef
of Pondol and. The suit was successfully defended
on the ground that the grant did not bind the
Imperial or the Colonial British Governnent to
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recogni se t he sai d concessi ons. The Lord
Chancel l or, delivering the judgnent of t he
Judicial Conmittee, observed as follows, and

al nost adopted the | anguage of Lord Ki ngsdown:

"The taking possession by Her Mjesty,
whet her by cession or by any other neans by
whi ch sovereignty can be acquired, was an act
of State and treating Si gcau as an
i ndependent  Soverei gn-which the appellants
are conpelled to do in deriving title from
him It is a well established principle of
law that the transactions of independent
St ates between each other are governed by
other laws than those which municipal courts

admini ster.
It is no answer to say that by the
ordinary principles of ~international |aw

private property i s respect ed by the

soverei gn which accepts the cession and

assumes the duties
429

and | egal obligations of the former sovereign
with respect to-such private property within
the ceded territory.  All that can be properly
nmeant by such/a proposition is that ‘according
to the well understood rules of internationa
law a change of sovereignty by cession ought
not to affect private property, but  no
muni ci pal tribunal has authority to enforce
such an obligation.”

A simlar guesti-on arose bef ore their
Lordships of the Privy Council in a -case from
India, reported as Secretary of State for India v.
Bai Rajbai. In that case, the plaintiffs sued for
a declaration of their rights to certain property
and they questioned the orders of the CGovernnent
of Bombay to the effect that they had no
i ndefeasible rights in the property as clained by
them The property was situate in the District of
Ahrmedabad, which was ceded by the Gaekwar to the
British Governnent in the year 1817. The
plaintiffs (respondents before the Privy Council)
claimed the title to the property in the right of
a grantee fromthe Mgul Enperors. While exan ning
the question as to what was the precise relations
in which the respondents stood to the Bombay
Covernment  at the time of cession of . the
territory, as aforesaid, and as to what were the
| egal rights enforceable in the tribunals of the
new sovereign, their Lordships stated the |ega
position as foll ows:

"The relation in which they stood to
their native sovereigns before this cession
and the legal rights they enjoyed under them
are, save in one respect, entirely irrel evant
matters. They could not <carry in under the
new regine the legal rights, if any, which
they m ght have enjoyed under the old. The
only legal enforceable rights they could have
as against their new sovereign were those,
and only those, which that new sovereign, by
agr eenment
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expressed or inmplied, or by legislation

chose to confer upon them O course this
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implied agreenent m ght be proved by
circunstantial evidence, such as the node of
dealing with themwhich the new sovereign
adopted, his recognition of their old rights,
and express or inplied election to respect
them and be bound by them and it is only for
the purpose of determining whether and to
what extent the new soverei gn has recogni sed
those anti-cession rights of the kasbatis,
and has elected or agreed to be bound by
t hem t hat t he consi derati on of t he
exi stence, nature, or extent of these rights
becomes a relevant subject for inquiry in
this case. Thi s principle is wel |
est abl i shed, though it scarcely seenms to
have been kept steadily in viewin the |ower
Courts in the present case. It is only
necessary to refer to two authorities on the
poi nt, nanely, the case of Secretary of State
for India v. Kamachee Boye Sahaba, decided in
t he year 1859, and Cook v. Sprigg, decided in
the year 1899."
Their Lordshi ps al so observed that in deciding the
guestion as to whether ~or not the new Governnent
had recogni sed the pre-existing rights and, if so,
to what extent, the burden of proof rested upon
t hose who made such cl ai ns.
In a later decision of the Judicial Committee

of the Privy Council  in the case of Vajesingji
Joravarsingji v. Secretary of State for India in
Council, the questions-as to the significance of

"act of State’ and as to the rights of the
i nhabitants of the territory after it has been
acquired by a new sovereign, whether by conquest,
treaty or otherwi se have been discussed by Lord
Dunedin. In the course of his judgnment, after
referring to the previous
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authorities bearing on the questions, he nade the
foll owi ng observations, which put, in_a nutshel

the entire | egal position.

"But a summary of the matter is this:
when a territory is acquired by a sovereign
state for the first time that is an act of
State. It matters not how the acquisition has
been brought about. It nay be by conquest, it
may be by cession following on treaty, it nmay
be by occupation of territory hitherto
unoccupied by a recognised ruler. In all
cases the result is the sane. Any inhabitant
of the territory can nake good in the
muni ci pal Courts established by the new
sovereign only such rights as that sovereign
has, through his officers, recognised. Such
rights as he had under the rules of
predecessors avail him nothing. Nay nore,
even if in a treaty of «cession it is
stipulated that certain inhabitiants should
enjoy certain rights, that does not give a
title to those inhabitants to enforce these
stipulations in the nunicipal Courts. The
right to enforce remains only with the high
contracting parties. This is nmade quite clear
by Lord Atkinson when, citing the Pongol and
case of Cook v. Sprigg he says: "It was held
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that the annexation of territory nade an act
of state and that any obligation assured
under the treaty with the ceding state either
to the sovereign or the individuals is not
one which rmunicipal Courts are authorised to
enforce.”
In that case the Privy Council was called upon to
determ ne the rights of the plaintiffs as
Talugdars in respect of land in the Panch Mahal s,
whi ch were in the donain of the Scindia of Gwal oor
until Decenber 12, 1860, when the Rul er ceded that
territory to the British Government by a treaty.
The paintiffs in that case claimed proprietary
rights in the Talugs, whereas the Secretary of
State for India, who was
432
the contesting respondent, asserted that they were
ordi nary | essees holding their lands at the
pl easure of the Governnent. |n that case it had
been argued before the Judicial Conmittee that the
pl ea of act of State not having been specifically
taken in the Courts below, that plea should not
have been given effect to. This argunment was net
by their Lord ships of the Privy Council by
observing that no/such specific plea using the
words 'act of State’ was necessary i nasmuch as the
plaintiffs thenselves had adnmitted .in-the plaint
that the territory had been ceded by the previous
Ruler, the Scindia of Gmalior, to the British
Government. The plaintiff had  the onus cast on
them of showing the acts of acknow edgnent of
their rights, which they clained, by the new
soverei gn. Another argunent raised on behalf of
the paintiffs was that rights as proprietors stil
subsisted. On this part of “the -case, their
Lordshi ps observed that such  a general statenent
ina proclamation only neans this that the new
government will recognised such rights as upon
investigation by its officers it. found those
ri ghts substantiated. The new Governnent had not
thereby renounced its right to recognise only such
titles as it considered fit and proper to
recognise, and the Minicipal Courts were not
thereby enpowered to investigate the rights

cl ai med.
Were territory has been annexed to a new
sovereign by treaty, conquest , cessi on or

otherwi se, the position in lawis clear. But where
there is no conplete cession of territory but only
the grant of prover and jurisdiction whereby
sovereign authority is vested and in another
State, the question has arisen whether the latter
State has the right to legislate on matters which
are already governed by |aw pronulgated by the

State in which the territory still remmins vested
That question was raised in the case of
433

Dattatraya Krishna Rao Kane v. Secretary of State
for India. The case related to what is known as
the Berar, now formng part of the State of
Maharashtra. By the treaty of 1853, H H The
Ni zam of Hydrabad had assigned to the British
CGovernment the districts collectively called the
Berar, in lieu of certain expenses relating to the
arny, etc. As a result of the arrangenent, H H
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the Nlzam leased in perpetuity to the British
Covernment that territory. The territory forned
the subject nmatter of subsequent treaties in 1860
and 1920, whereby full sovereignty over the
assigned districts was reaffirned in favour of the
British Government. The British Governnent was to
continue to have full and exclusive jurisdiction
and authority over the assigned districts and the
power to administer themas the British Governnent
thought fit and proper. |In pursuance of the
Foreign Jurisdiction Act, 1890 (53 & 54 Vict. c.
57) an Order in Council was made in 1902
aut horising the Governor-Ceneral of India in
Council to deal with those territories, on behalf
of H's Majesty. In pursuance of that power, the
i mpugned | aw (The Berar Alienated Villages Tenancy
Law, 1921) was enacted in 1921 it was held by
their Lordships of the Judi ci al Conmittee
repelling the appellant’s contention that the
enact ment. of 1921 was ultra vires that the Law of
1921, aforesaid, pronmulgated by the GCovernor-
General in Council, was a valid pi ece of
| egislation and was effective to interfere wth
pre-existing rights.

The still later decision of their Lordships
of the Judicial Committee in the case of Secretary
of State v. Sardar Rustam Khan is also very
instructive in sofar as it reviewed the older
decisions and reiterated the | aw as sumrari sed by
Lord Dunedin in the decision just noticed in the
case of Vajesingji Joravarsingji v. Secretary of
State. In that case their Lordships had to
consider the effect of the Treaty of 1903 between
the Khan of Kalat and the
434
CGovernment of India whereby the former ceded in
perpetuity to the latter, in consideration of the
paynment of an annual rent, a certain territory. It
was held that the transaction was, in fact, a
perpetual |ease of the territory at —a quit rent
and that the territory itself did not beconme part
of the British Dom nions, though the Khan of Kal at
had made over the whole of his sovereign rights.
In this case, their Lordships had also to consider
the effect of the provisions of the [Foreign
Jurisdiction Act, 1890 (53 & 54 Vict. <c.. 37).
Their Lordships held that by virtue of the Treaty
and the provisions of the Foreign Jurisdiction
Act, the Governnent of |India had acquired ful
sovereign rights and had, therefore, the right to
recogni se or not to recognise existing titles to
l and, thus conpletely ousting the jurisdiction of
the Muni ci pal Courts to investigate and to
pronounce upon clainms to those rights.

The decisions referred to above have been
noticed with approval by this Court in the cases
of Thakur Amar Singhji v. State of Rajasthan, Ms.
Dal mia Dadri Cenent Co. v. The Conmi ssioner of
I ncome-tax, The State of Saurashtra v. Menon Haj
Ismail Haji and in Jagannath Agarwala v. State of
Oissa.

On an exam nati on of t he authorities
di scussed or referred to above, the follow ng
propositions emerge. (1) 'Act of State’ is the
taking over of sovereign powers by a State in
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respect of territory which was not till then a
part of its territory, either by conquest, treaty
or cession, or otherw se, and may be said to have

taken place on a particular date, if thereis a
procl amation or other public declaration of such
taking over. (2) But the taking over ful

sovereign powers nmmy be spread over a nunber of
years, as a result of a historical process. (3)
Sovereign power, including the right to legislate
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for that territory and to administer it, may be
acquired without the territory itself merging in
the new State, as illustrated in the case of
Dattatraya Krishna Rao Kane v. Secretary of State
for India in Council. (4) Were the territory has
not becone a part of the State the necessary
authority to legislate in respect of t hat
territory may be obtained by a legislation of the
nature of / Foreign Jurisdiction Act.(5) As an act
of State derives its authority not from a
muni ci pal -law but fromultra-|egal or supra-|ega
means, Municipal Courts have no power to exam ne
the propriety or legality ~of an act which cones
within the anbit off ’'act of State . (6) Wuether
the act of State has reference to public rights or
to private rights, the result is the sane, nanely,
that it is beyond the jurisdiction ~of Minicipa
Courts to investigate the rights and wongs of the
transaction and to pronounce upon them and, that,
therefore, such a Court cannot enforce its
decisions, if any. It may be that the presunption
is that the pre-existing laws of the newy
acquired territory continue, and that according to
ordinary principles of International Law private
property of the citizens is respected by the new
sover ei gn, but Muni ci pal Courts have no
jurisdiction to enforce such i nternationa
obligations. (7) Simlarly, by wvirtue of the
treaty by which the new territory has been
acquired it may have been stipul ated that the pre-
cession rights of old i nhabitants shall be
respected, but such stipul ations cannot be
enforced by individual citizens because they are
no parties to those stipulations. (8) The
Muni ci pal Courts recognised by the new sovereign
have the power and the jurisdiction to investigate
and ascertain only such rights as the new
soverei gn has chosen to recognise or acknow edge
by | egislation, agreenent or otherw se. (9) Such
an agreenent or recognition may be either express
or may be inplied fromcircunstances and
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evi dence appearing fromthe node of dealing with
those rights by the new sovereign. Hence, the
Muni ci pal Courts have the jurisdiction to find out
whet her the new sovereign has or has not
recogni sed or acknow edged the rights in question
either expressly or by inplication, as aforesaid.
(10) In any controversy as to the existence of the
right claimed against the new sovereign, the
burden of proof lies on the claimant to establish
that the new sovereign had recogni sed or
acknow edged the right in question

Applying those principles to each of the
cases in hand, the position appears to be as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of 30

follows. In Wit Petition 79 of 1957, the Tal cher
State nmerged in the territory of India with effect
from January, 1, 1948. \hatever rights the ex-
Rul er of Talcher may have conferred upon the
petitioner, those rights could be enforced agai nst
the respondents only in so far as they have been
recogni sed or acknow edged by the new sovereign
the Governnment of India, the question therefore
ari ses whet her the rights cl ai med by the
petitioner in this case had been recognised by the
CGovernment of India by |egislation or otherw se.
It has already been observed that the State of
Tal cher become part of ‘the territory of India
certainly with effect from the first of January,
1948, as a result of the Merger Agreenent, as
aforesaid. There is also no doubt that the grant
made by the ruler - of Talcher ~in favour of the
petitioner continued to be effective until the
Merger. The nature and conditions of such grant of
Khor posh ‘are governed by the provisions of the
| aws of that State as enbodied in order 31 of the
"Rul es and Regul ations of Talcher, 1937". Under
the laws of Talcher, the petitioner had been
enj oyi ng his Khorposh rights until the cash grant,
as it becane converted in 1943-44 as aforesaid,
was stopped by the /State of Oissa, in_ April,
1949. On the first of January, 1948, the
petitioner becane a subject of the
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Dom nion of India, on his territory nerging in the
territory of India. It has been argued on behalf
of the petitioner by Shri Viswanatha Sastri that
as from the Ist of January, 1948, on the nerger
there was a conplete change over ~ of sovereignty
and the Dominion of India got full and exclusive
authority, jurisdiction and power -in relation to
the erstwhile territory of Talcher State; and that
as soon as that happened, the Constitution Act of
India then in force (Governnent of India Act 1935
as anended by the Indian | ndependence Act) becane
applicable to the inhabitants of Talcher also.
That being so, they also became entitled to the
benefit of s. 299(1) of the Constitution Act of
1935, which reads that "no person shall be
deprived of his property save by authority of
[aw'. He relied upon the decision of the House of
Lords in the case of Johnstone v. Pedlar in which
the plaintiff’s claimfor damages brought by | a
friendly alien, resident in the United Kingdom
against an officer of the Crown in respect of
wrongful seizure and detention of his property was
decreed. It was further held that the defendant’s
plea that the property had been detained by
direction of the Crown as an act of State was not
a good defence to the action. In that case
Vi scount Cave stated the proposition of |aw and
hi s opinion on that proposition in these words: -
"My Lords, counsel for the appellant
contended for the broad proposition that,
where the personal property of an alien
friend resident in this country is seized and
detained by an officer of the Crown, and his
act is adopted and ratified by the Crown as
an act of State, the alien is wthout |ega
remedy. In my opinion this proposition cannot
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be sust ai ned.

Wien a wong has been done by the King' s
officer to a British subject, the person
wronged has no | egal renmedy agai nst the
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Sovereign, for ’'the King can do no wong’ ;
but he may sue the King's officers for the
tortious act, and the latter cannot plead the
authority of the Sovereign, for "from the
maxim that the King cannot do wong it
foll ows, as a necessary consequence, that the
Ki ng cannot authorize wong".

In the course of his Judgment in that case Lord

Atkinson made the following observations wth

reference to the decision of Lord Hal sbury in the

case of Cook v. Sprigg.

"The | ast words of Lord Halsbury’'s
judgnent clearly  suggest that the Government
of this ~country cannot assert as a defence
agai'nst one of their own subjects that an act
done to the letter’s injury was an act of
State, since such a subject clearly could not
rely on his own sovereign bringing diplomatic
pressure agai nst hinself to ri ght the
subject’s wong.  In conformty wth this
principle it was held in Wlker v. Baird
((1892)A. C. 491) that where the plaintiffs are
British subject  in an action for trespass
commtted within British territory in tinme of
peace it is no answer that the trespass was
an act of State, and that thereby the
jurisidiction of the Minicipal Courts was
oust ed".

Lord Summer, in the course of his~ opinion

referred to the argunment based upon the case of
Buron v. Denman that the executive has, as against
aliens, a general right to conmt by its agents
what would be an actionable wong in private
persons. Wth reference to that argunent, Lord
Summer nade the foll ow ng observations:

"My Lords, t he specul ation i s
interesting but, as | think, fallacius. Buron
v. Denman (2 Ex. 167) is a case rather of the
inability of the Court than of the disability
of the suitor.
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Muni ci pal Courts do not take it upon
thenselves to reviewthe dealings of State
with state or of Sovereign with Sovereign.
They do not control the acts of a foreign
State done withinits own territory, in the
execution of sovereign powers so as to
criticise their legality or to require their
jastification...".

Lord Phillinmore, in the course of his opinion

while dealing with the defence set up by the

official of the Crown, made the follow ng

observati ons:

"The defence set up in the present case
is sonetinmes called the defence of an act of
State. As regards this way of looking at it,
I cannot put the natter better or nore
tersely than as | found it put in one of the
reasons given by the successful plaintiffs in
their case as respondents before the Privy




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 24 of 30

Council in Wl ker v. Baird ((1892) A C 491,
494): "Because between Her Mjesty and one of
her subjects there can be no such thing as an

act of State". And this proposition was
finally accepted in the case of Walker wv.
Baird".

Lord Phillinore, after discussing a nunber of

authorities and the propositions laid down by
them concluded his opinion in these words: -
"Fromthese propositions it would seem
to follow that an alien am conplaining of a
tort is in the position of an ordinary
subject, and that no nore against himthan
agai nst any other subject, can it be pl eaded
that the wong conpl ained of was, if a wong,
done by conmand of the King or was a so-
called act of State:™
Rel'yiing upon those observations, the |earned
counsel for the petitioner contended, in the first
i nstance, that when the Governnent of India, or
its del egate the Government of Orissa, deprived
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the petitioner of his allowance in 1949, as
af oresai d, it i nfringed the consti tutiona
guarantee contai ned in s. 299 (1) of the

Constitution Act of 1935, and that the reliance
upon act of State by way of defence was not
tenabl e because, it was further —argued,  the
soverei gn cannot exercise an act of State agai nst
his own subject. The argument i's very plausible
and attractive, but we need not pronounce upon-it
inview of our conclusion, as wll ~presently
appear, with reference to his alternative argunent
based upon recognition. The argunent is that the
i nhabitants of a territory ~acquired by a new
sovereign by conquest, cession or-otherw se can
make good in the nunicipal courts such rights as
have been recogni sed by the new sovereign. In this
connecti on, reliance was pl aced upon the
provi sions of sub-para (b) of paragraph 4 of the
Admi ni stration of Orissa States Order, 1948 (which
we shall for the sake of brevity call the O-der of
1948). It has to be recalled that on the Ist of
January 1948, the Governnment of Orissa nmade the
O der of 1948. This order was made by the
CGovernment of Oissa in exercise of the powers
conferred by s. 4 of the Extra Provincia

Jurisdiction Act, 1947, as a delegate of ‘the
Government of India. Paragraph 4 of the Oder of
1948 reads as foll ows: -

"4, Laws to be appl i ed-(a) The
enactmments specified in the first colum of
the Schedul e hereto annexed shall, so far as
ci rcunmstances admt and subject to any
amendnents to which the enactnents are for
the time being generally subject, in the
territories to which they extend, apply to
all Orissa States and any provision of any
law in force, whet her substanti ve or
procedural and whether based on custom and
usage or statues, in any of the Oissa
States, which is repugnant to any provision
of any of the said enactrments shall, to the
extent of the
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repugnancy, cease to effect fromthe date of

comencement of this Order:

Provided that the further nodifications
and restrictions set forth in the said
Schedul e shall be nade in the enactnents
appl i ed:

Provi ded further that for the purpose of
facilitating the application of the said
enactnments any court having jurisdiction in
the Orissa States may construe the provisions
thereof and notifications, orders, rules,
regul ations, forms or bye-laws nade or issued
t her eunder, with such alteration not
affecting the substance as nmmy be necessary
or proper to adopt themto the matter before
the Court:

Provided further that in the enactments
as'to applied (except where the context or
modi f'i cati ons her ei nbef ore referred to
otherwise require), reference to "British
India" and "Central  CGovernnent" shall be
construed as references to "all the provinces
of India and Oissa States" and "t he
Provi nci al Governnment" respectively.

(b) As respects to those matters which
are not covered by the enactnents applied to
the Orissa States under sub-paragraph- (a),
all laws in force in any of the orissa States
prior to the comencenent of this Oder,
whet her substantive or procedural and whet her
based on custom and usage of statutes, shall
subject to the provisions of this Oder,
continue to remain in force until altered or
amended by an order under the Extra-
Provincial Jurisdiction Act, 1947 (XLVII of
1947).

Provi ded that the powers that were
exercised by the Ruler of each such State
under
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any of those laws prior to the comrencenent

of this order shall be exercised by the

Provi nci al Government or any other officer

specially enpowered in this behalf by that

Gover nent .

Expl anation-In this sub-paragraph the
expression "l aw' includes rules, regulations,
bye-1 aws and orders.

(c) As respects those matters regarding
which the enactments applied under sub-
paragraph (a) or the laws continued in force
under sub-paragraph (b) are inapplicable,
civil, crimnal and revenue jurisdiction in
the Oissa States shall be exercised in
accordance with the principles of justice,
equity and good consci ence".

Under sub- para (a) certain enact nent s
specified in the first colum of the Schedule
annexed to the Order of 1948 were applied to the
Oissa States i ncluding Tal cher, subject to
certain amendnent s not mat eri al in this
connection. The enactnents so specified in the
Schedule did not in any way affect the custom or
the law wunder which the grant in favour of the
petitioner had been nmade, and under sub-para (b)
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the law of the State of Talcher, a contained in
the Regulation aforesaid 1937 conti nued in
operation, subject, of course, to the provisions
of the order until altered or amended by an order
under the Extra Provincial Jurisdiction Act, 1947.
It is contended on behalf of the petitioner that
by virtue of the operation of sub-paragraph (b) of
par agraph 4 of the Oder of 1948, the new
sovereign recognised the legal right of the
petitioner to receive his maintenance allowance
under the grant by the previous Ruler of Talcher

In this connection we may notice the argunent
advanced by the learned Solicitor-General on
hehal f of the respondents that there was no
changeover of de jure ~sovereignty on the 1st of
January, 1948, as contended on behalf of the
petitioner, and
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that such a change-over could not be deened to
have taken ~place until July 27, 1949, when, as a

result of - the pronul gati ons of the O der known as
the States’ Merger (Governors’ Provinces) Order,
1949 (Appendi x XLIV, page 297 of the Wite Paper),
the Oissa States, including Tal cher, wer e
integrated in the/ Province of Oissa. In our
opi nion there is no substance in this contention
for the sinple reason that the question is not
whet her or when Tal cher becanme a part of the
Province of Oissa, or subsequently of the State
of Orissa, on the advent of the Constitution. The
gquestion in really is —on what date can the State
of Talcher be said to have conpletely nmerged the
Dominion of India within the neaning of s. 5 of
the anended Governnment of India Act, 1935. Under
that section, the Dom nion of India conprised not
only the Provinces, called "Governors’ Provinces",
or Chief Commi ssioners’ Provinces, but also "the
I ndian States acceding to the Donminion of India in
the manner hereinafter provided" (s.5(c)). W have
al ready poi nt ed out, whi | e tracing —the
rel ati onship between the people of the Indian
states and the Domnion of India, and later the
Union of India, that as a result of the Merger
Agreenents, referred to above, those States,
including the State of Talcher, conpletely nerged
inthe Domnion of India on the list of January
1948.

But then it was argued by the |[earned
Solicitor-General that, alternatively, assumng
that Tal cher had beconme a part of the Dom nion of
India in January, 1948, the grant nade in favour
of the petitioner was not a |law, and was neither
recogni sed nor continued in force by virtue of
subpara. (b) of paragraph 4 of the Order of 1948.
It is, therefore, necessary to consider whether
the grant in favour of the petitioner had itself
the force of lawin the State of Talcher. In our
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opi nion, the decisions of this Court, particularly
(1) Thakur Amar Singhji v. State of Rajasthan (2)
Ms. Dalma Dadri  Cement Co., Ltd. v. The
Comm ssi oner of |ncome-Tax and Madharao Phal ke v.
The State of Madhya Bharat fully support the
conclusion that whether the act of the forner
rulers in maki ng the grant partook of the
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character of legislative, or executive action, it
had the effect of law, and, secondly, that the
rules contained in order 31 of the Rules and
Regul ati ons of the State of Tal cher, 1937, had the
effect of |aw and had been continued in force, in
the absence of any legislation to the contrary.
The last nentioned case in particularly opposite
to the facts and circunstances of this case. The
Order 31 of the Rules and Regul ations aforesaid of
the State of Talcher stand on the sane footing as
the Kal anbandis which were the subject matter of
the decision in that case. The Rul es and
Regul ati ons, even as the Kal anbandis in that case,
have the force of |aw and would be existing | aw
within the meani ng of Art. 327 of t he
Constitution. The provisions of sub-para. (b) of
para. 4 of the Order of 1948, therefore, clearly
applied and the Regulations of 1937 continued in
force. The explanation to the sub paragraph (b)
says in. ‘express terns that the expression "law'
i ncludes rules, regulations, bye-laws and orders.
In view of the wdth and anplitude of the
provi sions of sub-para, (b) of paragraph 4, the
concl usi ons i s irresistible t hat t he new
sovereign, by the/legislative order of 1948, had
recogni sed the customary grant in favour of the
Khor poshdhar s of Tal cher, i ncludi ng t he
petitioner. OF course, the recognition is subject
to the reservations, namely, (1) to the provisions
of the Order of 1948, and (2) to any alternation
or anendnent of the Order by any | egislation under
the Extra Provincial Jurisdiction Act of 1947.
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In this connection, we nmay here notice the
further argument advanced by the |l earned Solicitor
CGeneral that even if the petitioner were entitled
to take advantage of the provisions of sub-para.
(b) of paragraph 4 of the Oder of 1918, the
i mpugned order stopping the grant could be
supported with reference to the provisions of ss.
3 (1) and (5) of the Extra Provincial Jurisdiction
Act of 1947. Section 3(1) is in general terns and

provides that "it shall be lawful for the Centra
Gover nirent to exerci se extra provinci a
jurisdiction in such manner as it thinks  fit".
This provision, which is in general ‘terns,

authorises the Central GCovernment to exercise
extra provincial jurisdiction in such manner as it
thinks fit, which nmeans, 1in accordance wth the
subsequent provisions of the Act. or orders passed
under the provisions of the Act. Those sections,
ss. 3(1) and 4, have to be read harnoniously so as
not to make the provisions of s. 4 nugatory.
Subsection (2) of s. 4 enables the Centra
Government to nmke any "order" in respect of
matters specified incls. (a), (b), (c) and (d)
therein, and where an "order" has already been
made by a conpetent authority under s. 4 of the
Act, that order can be superseded only by another
valid order under that very section. Section 3(1)
cannot, therefore, be construed so as to override
the provisions of s. 4.
Wth reference to the provisions of s. 5 of
the Act, which read
"Every act and thing done whether before
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or after the commrencenent of this Act, in
pur suance of any extra provinci a
jurisdiction of the Central Government in an
area outside the Provinces shall be as valid
as if it had been done according to the |oca
law then in force in that area"
it has to be remenbered that the Act was enacted
with a viewto armng the Central
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Government with powers to make provision for the
admi ni stration of such areas as canme into the
Dom nion of India as a result of the process of
i ntegrations as discussed above, and which areas
were not within the ambit of any Governors’ or
Chi ef Conmi ssi oner s’ Provi nces. In order,
therefore, to fill the |legal vacuumfor the tinme
being, the Act was passed to regul arise every act
and thing done even before the enactnent, as if it
had been 'done according to the local law then in
force in that area. Anything could be done in such
a local area according to the |aws of that area by

authorities enpowered to do S0, but t he
functionaries of the Governnent of India or of its
del egate, would have no jurisdiction so to

function except by virtue of the provisions of s.
5. The section, thus, clothed such functionaries
with legal authority in respect of an-act or thing
done, which otherwi se would have been-illegal . But
this section cannot be construed so as to mean
that those functionaries had been enpowered to
abrogate the |laws which had been continued in
force by virtue of s. 4 of the Act, or by virtue
of an order nade in accordance with the provisions
of s. 4 of the Act. In other words, s. 5 cannot be
read so as to nmke the provisions of's. 4, or of
orders passed under that section, otiose. Al the
sections of the Act have to be(read, it must be
repeated, in a harnonious way so.as to give ful

effect to each one of the provisions of the Act.
It nust, therefore, be held that 's. 5 did not
authorise the functionaries of the Governnent of
India, or of its delegate, to infringe the laws
whi ch had been continued in force by virtue of s.

4, using the word "l ans" in their nost
conpr ehensi ve sense, in accordance with the
provisions of the Act itself. As a result of these
consi derations, it must be hel d t hat t he
respondents have no justification for stopping the
grant. The application nmnust, t her ef ore, be
al l owed, and a wit i ssued directing t he
CGovernment to continue the all owance
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as from the date on which it was wthheld. The
petitioner is entitled to his costs.

In the second case (Wit Petition 167 of
1958), it must be held, in accordance with the
decision in the case just decided, that the
petitioner had the right claimed by him But this
case is met by the Order dated June 8, 1949, which
was in terms nade wunder s. 4 of the Extra
Provincial Jurisdiction Act of 1947. Such an order
has the effect of |law and was not a nere executive
flat, as contended on behal f of the petitioner. By
an order made under the provisions of the Act
af oresai d, t he Central CGover nirent clearly
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indicated its intention of annulling the grant.
The Order passed under the Act has in terns been
characterised as of a |legislative character; hence
it has the effect of abrogating the grant so far
as the petitioner was concerned. Wether that
order of annul ment was proper or inproper, just or
unjust, is not a matter which this Court can
i nvestigate and pronounce upon. It has not been
contended before wus that the order annulling the
grant was wultra vires the provisions of the Act,
and, therefore, of no effect. It must, therefore,
be held that the rights clainmed by the petitioner
in this case have been wvalidly termnated by the
respondents. This application nust, therefore, be
dism ssed, but, in the circunmstances, w thout
costs.

In the thirdcase (Wit Petition No. 168 of
1958) in which the petitioner is the same as in
the second case, the position is different,
because by “the order dated June 11, 1949, the
Gover nmentrecogni sed theright- to-a naintenance
at Rs. 800 per nonth, ~in nodification of the
previous grant. Not only was this gr ant
recogni sed, but the right thus recognised was
given effect to, because it is common ground that

paynment continued to be nade till July 1, 1957.
The paynment was stopped
448

only as a result of the statement nmade by 'the
Chief Mnister in the Legislative Assenbly on June
29, 1957. As the right clained in this case had
been recogni sed by t he CGover nment , and
i npl enented, it could not be stopped by a nere
flat of the Governnent. The petitioner, therefore,
is entitled to the declarationthat his right is
intact and to a wit of mandamus to-the respondent
to carry out its obligations.

In the fourth case (Wit Petition 4 of 1959),
the position is the sane as in the third case,
just disposed of. In this case al so, —the
petitioners’ rights were recognised in respects of
mai nt enance al |l owance of Rs. 1200 per mensem for
the first petitioner and the reduced mai ntenance
al  owance of Rs. 1000 per nensem for the second
petitioner. These allowances continued to be paid
until they were stopped as a result of the
statenment aforesaid. The petitioners, therefore,
are entitled to the sane relief as in the previous
case (Wit Petition 168 of 1958). The petitioners
in Wit Petition 168 of 1958 and Wit Petition 4
of 1959 are entitled to their costs.

MUDHOLKAR, J. - W agree. W coul d, however,
like to add a fewwrds. |In the course of his
argunent M. Viswanatha Sastri stated that since
the Talcher State was nerged in the Dom nion of
India on January 1, 1948, there was conplete
change over of sovereignty, that as fromthat date
the residents thereof becane entitled to the
benefit of s. 299 (1) of the Constitution Act,
1935, that the Act of the Oissa Governnent in
depriving the petitioner in WP. 79 of 1957 of his

mai nt enance grant in the year 1949 was in
violation of that provision and that consequently
the or der made in t hat behal f was

unconstitutional. He al so contended that the
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action of the Oissa Governnent could not be
regarded as an act of State because there can be
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no act of state by sovereign against his own
subject. Referring to this argument My Lord the
Chief Justice in his judgrment has observed: "The
argunent is very plausible and attractive, but we
need not pronounce wupon it in view of our
concl usion, as will presently appear, with
reference to his alternative argument based upon
recognition." The | earned Chief Justice went on to
deal with the alternative argunent advanced by M.
Vi swanat ha Sastri and accepted it.

Wiile we agree with the conclusions reached
by My Lord the Chief Justice on the alternative
argunent of M. Viswanatha Sastri and al so agree
with what M Lord  has said wth regard to the
other wit petitions, we would like to state our
view on the first ~point urged by M. Viswanatha
Sastri.  In our~ opi ni on s.  299(1) of t he
constitution Act of 1935 did not help grantees
fromthe forner rules whose rights had not been
recogni zed by his new sovereign in the matter of
establishing their ~rights in the municipal courts
of the new sovereign because that provisions only
protected such rights as the new citizen had at
the nmonent of his becoming a citizen of the I'ndian
Dom nion. It did not enlarge his rights nor did it
cure any infirmtyin the rights of that citizen:
This is the view which we have taken in our
judgrment in State of @ujarat v. Janmamdar Mahoned
Abdulla. In that case the rights of the grantees
from the former ruler of Junagadh were not
recogni sed at any tinme by the Dominion of India
and so we held that even after becoming citizens
of the Indian Dom nion they could not assert those
rights in the nunicipal courts of the Dom nion of
I ndia. We adhere to that view and reject the first
argunent of M. Viswanatha Sastri. Since we agree
with the rest
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of the judgnment there is nothing nore that we need
say.

Petitions 79 of 1957

168 of 1958 and

4 of 1959 all owed.

Petition 167 of 1958 di sni ssed-




