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ACT:

El ection Peti tion-Applications for sunmoni ng of
wi t nesses and anendnent of counter-Practice and Procedure
under the Representation of People Act-Sections 87 and 116
of the Representation of the People Act read with Order VIII
Rule 2 of Civil Procedure Code.

HEADNOTE

In the two election petitions E. P. No. 18/78 and E. P
No. 20/78 filed by the defeated candidates, allegation of
corrupt practice, namely "indulgence in pronoting hatred
rousing religious sentinments by (speeches made at certain
pl aces" was nade against the appellant, a successfu
candi dat e

After the election petitioner  closed his evidence and
the High Court directed the appellant to file the Iist of
his witnesses, the appellant filed two applications before
the H gh Court nanely, one for summoning wtnesses Nos. 6,
8, 15 and 16 and another for amendment of his counter. The
H gh Court however refused to summon these w tnesses on the
ground that no foundation for the facts on the basis of
whi ch these w tnesses were sought to be cited ~or for the
points on which they were to be, exanmined was laid in the
counter. Simlarly, the H gh Court rejected the application
for anendnment of the counter on the sane grounds. The Hi gh
Court was of the viewthat in the absence of any specific
plea of alibi, having been taken in the counter, the
appel l ant could not be allowed to exam ne the w tnesses or
amend the counter. Hence the two appeal s, by special |eave.

Al'l owi ng the appeal s the Court,
N

HELD: 1. Under the provisions of the Representation of
People Act, the onus lies entirely on the petitioner to
prove the corrupt practices alleged against the elected
candi date. The necessary facts and particulars and the
statenents of facts etc. are to be pleaded by the el ection
petitioner with exactitude and precision. It is now well
settled by a large catena of the authorities of this Court
that a charge of corrupt practice nust be proved to the
hilt, the standard of proof of such allegation is the same
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as a charge of fraud in a crimnal case. [442B-C]

D. Venkata Reddy v. R Sultan and Os., [1976] 2 S. C.
C. followed.

2. So far as the elected candidate is concerned, he is
nerely to rebut the allegations nmade by the petitioner in
accordance with the provisions of the Cvil Procedure Code
as far as practicable. In the instant case, the appellant
had taken an express plea in his counter that he did not
nmake any speech at the places alleged by the election
petitioner. He also stated that tape records or the cassets
alleged to contain his speech were fabricated. One of the
ways of proving this plea could be by showing that the
appel | ant was not physically present at the places where the
speeches are alleged to have been nade as he was present at
that tinme, at sone other place. This is what the appell ant
sought to do through the proposed anendnment and by summoni ng
440
the witnesses. Thus it was clearly open to the appellant to
have proved facts in order to rebut the allegations nade by
the petitioner that he was not present at the places where
he is said to have made speeches. [442E-G

3. Under s. 116 of the Representation of the People Act
an election petitionhas to be tried as nearly as possible
according to the -‘procedure applicable under the GCivi
Procedure Code to/the‘trial of suits. Under OVIII R 2 the
def endant nmust raise by his pleading all nmatters which show
that the suit is ' not maintainable, or that the transaction
is either void or voidable in point of law, and all such
grounds of defence, as, if not  raised, would be likely to
take the opposite party by surprise, or would raise issues
of fact not arising out of -the plaint. Having expressly
denied the allegation of having nade the speech, the
appel lant was fully justified in raising this defence.
[442G H, 443A

In the instant case, ‘it ~cannot be said that the
wi t nesses sought to be exam ned by the appellant or the plea
which he claimed in his counter (by virtue of the amendnment
woul d spring surprise on the el ection petitioner because the
appel l ant had already denied in clear terns that he never
made any speeches at the places nentioned in the election
petition. There was no corresponding duty on the appell ant
to give full particulars or detailed statenent of fact which
the petitioner had to do in order to set at naught the
el ectoral process which resulted in the election of the
appel l ant. [443A-C]

4. So far as the discretion vested on the H gh Court by
Section 87 of the Representation of the People Act, 1951 to
refuse to summon any witness lies only when it is of the
opi nion that the evidence of the witness is not naterial or
that the party tendering such wtness is doing so on
frivolous ground or with a view to delay the proceedings.

[ 443D E]
In the instant case none of these conditions are
present. In order to repel the plea of the election

petitioner, the appellant was entitled to | ead evidence to
show that he did not nmake any speech as he was physically
incapable in doing so at the tine and place as alleged by
the petitioner. By virtue of the anendnent the appell ant
sought to insert a plea that he could not have nmade the
speeches as alleged by the election petitioner because he
was at that time out of station and was present in Adoni-180
mles from the places where he is said to have delivered
speeches. In fact, witnesses Nos. 6, 8, 15, 16 and 17 were
sunmoned to prove the fact that this appellant was in Adoni
[441G H, 442A, 443E]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal Nos. 2036-
2039/ 79.

Appeal s by special |leave fromthe Judgnment and Orders
dated 27-4-1979, and 25-6-1979 of the Andhra Pradesh Hi gh
Court in URS. Nos. 4039 and 4040 in WP. Nos. 18 & 20 of
1978 and application Nos. 75 & 76 in WP Nos. 18 & 20 of 1978
respectively.

M A Abdul Khader, Mikrarmuddin and G Narayana Rao for
the Appel |l ants.

Dr. Y. S. Chitale, K Ram Kumar and T. A Ranthandran
for the Respondent.

The Judgnent of the Court was delivered by
441

FAZAL ALlI, ~J. These appeal s by special |eave have been
filed by 'the appellant who was respondent No. 1 (before the
Hi gh Court), the elected candidate from the Charm nar
Assenbly Constituency No. 218 in- the State of Andhra
Pradesh. The election petitioner Mhd. Osman Shaheed fil ed
el ection petition for setting aside the election of the
appel l ant being E. P. No.~ 18/78 in the H gh Court. Ahmed
Hosain, a candidate who was defeated also filed another
el ection petition No. 20/78 on the sane grounds assailing
the election of the appellant. In the aforesaid election
petitions before the H gh Court two applications were filed
in each of the petition by the appellant, one for summoni ng
wi tnesses Nos. 6, 8, 15 and 16 and the other for amendnment
of the counter. These applications were filed after the
petitioner closed the evidence and the H gh Court directed
the appellant to file the list of w tnesses. The Hi gh Court,
however, refused to summon these w tnesses on the ground
that no foundation for the facts on the basis of which these
wi t nesses were sought to be cited or for the points on which
they were to be exanmined was laid in the counter. Sinmlarly
the H gh Court rejected the application for anendnent of the
counter on the same grounds. The H gh Court was of the view
that in the absence of any specific plea of alibi having
been taken in the counter, the appellant could not be
allowed to examne the wtnesses or anmend the counter.
Appeal Nos. 2036-37/79 are directed against the  order
striking out the witnesses nos. 6, 8, 15, 16 and 17 and
Appeal Nos. 2038-39/79 are directed against  the order
rejecting the application for anendnent of the counter.

We have heard counsel for the parties and have gone
through the Judgnent of the High Court. W have al so perused
the application for anmending the witten statement. It
appears that one of the main allegations nade agai nst the
appel l ant was that he had delivered speeches at Khilawat,
Chowk and Baragalli on 17-2-78 and 21-2-78 respectively in
which he indulged in pronmoting hatred rousing religious
sentinments. It was further alleged in Election Petitiaon No.
20/ 78 that he made anot her speech at Baragalli where al so he
i ndulged in preaching religious hatred agai nst the el ection
petitioner. In his counter the appellant stoutly denied the
all egation that he ever mmde any speech at these places at
all. The respondent denied having made speech at all at
Khi |l awat or Chowk or Baragalli. By virtue of the amendment,
the appell ant sought to insert a plea that he could not have
nmade the speeches as alleged by the election petitioner
because he was at that tinme out of station and was present
in Adoni-180 niles fromthe places where he is said to have
del i vered
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speeches. In fact, witnesses nos. 6, 8, 15, 16 and 17 were
sunmoned to prove the fact that this appellant was in Adoni

Wth due respect, we may observe that in refusing the
amendment of the Counter or sumoning the w tnesses, the
H gh Court seens to have over-|ooked the fact that under the
provi sions of the Representation of People Act, the onus
lies entirely on the petitioner to prove the corrupt
practices alleged agai nst the el ected candidate. The
necessary facts and particulars and the statements of facts
etc. are to be pleaded by the election petitioner wth
exactitude and precision. It is now well settled by a |arge
catena of the authorities of this Court that a charge of
corrupt practice nust be proved to the hilt, the standard of
proof of such allegation is the sane as a charge of fraud in
a crimnal case. In the case of D. Venkata Reddy v. R
Sultan & Ors., (1) this Court observed as follows: -

"Anot her principle that is equally well settled is
that ‘el ection petitioner in order to succeed nust plead
all ‘material” particulars and prove them by clear and
cogent evidence. The allegations of corrupt practices
being in the nature of a quasi-crininal charge the same
must be proved beyond any shadow of doubt."

So far as the elected candidate is concerned, he is
nerely to rebut the allegations nade by the petitioner in
accordance with the provisions of the Cvil Procedure Code,
as far as practicable. In the instant case the appellant had
taken an express plea in his counter that he did not nmake
any speech at the places alleged by the election petitioner
He also stated that tape records or the casette alleged to
contain his speech were fabricated. One of the ways of
proving this plea could be by showi ng that the appellant was
not physically present at the places where the speeches are
al l eged to have been nmade as he was present at that tine, at
some other place. This is what the appellant sought to do
through the proposed amendnent and by summoning the
witnesses. Thus it was clearly open to the appellant to have
proved these facts in order to rebut the allegations nade by
the petitioner that he was present at the places where he is
said to have made speeches. Under s. 116 of the
Representati on of the People Act an election petition has to
be tried as nearly as possible according to the procedure

applicable under the Cvil Procedure Code to the trial of
suits. Under O VIl R 2 the defendant nust raise by his
pl eading all matters which show that the suit is not

maintain able, or that the transaction is either ~void or
voidable in point of law and all such grounds of defence,
as, if not raised, would be likely
443
to take the opposite party by surprise, or would /'raise
issues of fact not arising out of the plaint. Having
expressly denied the allegation of having nmade the speech
the appellant was fully justified in raising this defence.
Thus in the instant case it cannot be said that the
Wi t nesses sought to be exam ned by the appellant or the plea
which he claimed in his counter by virtue of the amendnent
woul d spring surprise on the el ection petitioner because the
appel l ant had already denied in clear terns that he never
made any speeches at the places nentioned in the election
petition. There was no corresponding duty on the appellant
to give full particulars or detailed statenent of fact which
the petitioner had to do in order to set at naught the
el ectoral process which resulted in the election of the
appellant. In fact proviso to s. 87 of the Representation of
the People Act which nay be extracted thus provides:
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"Provided that the Hgh Court shall have the
discretion to refuse, for reasons to be recorded in
witing, to examine any wtness or wtnesses is not
material for the decision of the petition or that the
party tendering such witness or wtnesses is doing so
on frivolous grounds or with a view to delay the
proceedi ngs. "

So far as the discretion on the High Court to refuse to
sunmon any witness lies only when it is of the opinion that
the evidence of the wtness is not material or that the
party tendering such witness is doing so on frivol ous ground
or with a view to delay the proceedings. None of these
condi tions appear to be present in the instant case nor did
the H gh Court disnmiss the application for anendnment of the
counter or refused to ~examine the witnesses on the grounds
nmentioned above. It it, therefore, manifest that in order to
repel the plea of the election petitioner the appellant was
entitled to |ead evidence to show that he did not make any
speech as’' he was physically incapable in doing so at the
time and " place as alleged by the election petitioner. For
these reasons, therefore, we are clearly of the opinion that
the Hgh Court was wong in-disallow ng the prayer nade by
the appellant for examning the wi tnesses and for allow ng
amendnent of the ‘counter. The appeals are accordingly
al | owed, the Judgnent of the H gh Court i's set aside and the
High Court is directed to allow the appellant to exam ne
wi tnesses Nos. 6, 8, 15, 16 & 17 and the anendnent prayed
for by the appellant is also hereby allowed. The H gh Court

will dispose of the election petition now as expeditiously
as possible. The costs  of these appeals wll abide the
result of the election petition.

S R Appeal s al | owed.
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